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T O 
The Rt. Hon. PHILIP Lord HA RDWICKE, 
Lord High Chancellor of Great Britain, 


The Rt. Hon. Sir WILLIAM LEE Knight, 
Lord Chief Juſtice of England, 


The Rt. Hon. WILLIAM FORTESCUE Eſquire, 
| | — Maſter of the Rolls. 


The Rt. Hon. Sir 70 EN WILLES Knight, 
Lord Chief Juſtice of the Court of Common Pleas, 


The Rt. Hon. Sir EDMUND PRO BT N Knight, 
Lord Chief Baron of the Exchequer, 
The Hon. Sir LAUREN CE CARTE R Knight, One of the 

e Barons of the Exchequer. 

The Hon. Sir FOHN FORTESCUE ALAN D Knight, 

e One of the Juſtices of the Common Pleas, 

The Hon. Sir WILLIAM CHAPPLE Knight, One of the 
: Ilunſtices of the King's Bench, N 
The Hon. THOMAS PARKER Eſquire, One of the Juſtices 
8 of the Common Pleas, 


The Hon. MARTIN VRIOG H Eſquire, One of the Juſtices 
= of the King's Bench, 


The Hon. FA MES REYNOLDS Eſquire, One of the Barons 
. of the Exchequer, 
The Hon. Sr THOMAS AB NE H Knight, One of the Barons 

. of the Exchequer, - 
The Hon, THOMAS BURNET T Eſquire, One of the Juſtices 
of the Common Pleas, 


The Hon. THOMAS DENISON Eſquire, One of the Juſtices 
f the King's Bench. 


HE following Caſes in Law and Equity, as collect- 

ed by the Hon. Richard Freeman Eſquire, late Lord 

Chancellor of Ireland, are humbly inſcrib'd by their 

Lordihips 7 85 = 
Moft Obedient, and 

Moft Humble Servant, 


Tarowmas Dixon. 


E following Caſes in Law and Equity 
were collected by Richard Freeman, hereto- 
fore of the Middle-Temple, Eſq; during 

the Time of his Practice of thoſe two laudable and 

praiſe-worthy Branches of his Profeſſion in Weſt 
minſter-Hall : That his Merit, Induſtry and Ce- 
nius, were great, ſingular, and conſpicuous, will 
not, nay cannot, be doubted or diſputed, much leſs 
denied ; eſpecially when it ſhall be known, that his 
eminent Qualities and rare Talents introduced him 
to the Friendſhip and Efteem of that truly Noble, 

Virtuous and Learned Lawyer, Stateſman and 

Privy Counſellor, the late John Lord Sommers, 

who, in the Tear 1706, had ſo high an Opinion 

and juſt Tudgment of Mr. Freeman's Integrity 
and Abilities, as to recommend him to the impor- 
tant Office of Lord Chancellor of Ireland, ther 


vacant, in which high Poſt he was deſervedly 
placed by his Sovereign. — 
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1 2co, 272, 277, 278, 279, 281, 
1 | 283, 285, 286, 287, 288, 289, 
BBOT verſus Rugeſley, | 290, 293, 295, 296, 298, 300, 
Page 252 301, 302, 303, 310, 311, 312, 
Abraham v. Conyngham, | 313, 314, 319, 321, 329, 331, 
"OM „ 445] 334, 339, 343, 346, 347, 354, 
—— or Kennedy v. Bird, 511] 355, 358, 359, 366, 367, 368 
Adeſon v. Otway (Sir John) .227, | 372, 373, 374, 378, 386, 389 
= | 240 393» 394, 397, 407, 409, 410, 


I 
3 


3 "Albans (St.) 2. Dobbins 36 4414, 419, 420, 421, 422, 424, 

1 Alder v. Puiſy, 12| 425, 433, 434, 435, 439, 441, 

C Alfrey v. Meekes, 466 443, 447, 450, 452, 453, 458, 
Allen v. Allen., 2657] 474, 475, 486, 494, 506, 508, 
a———endiove, _ 74, $5 513, 516, 518, 522, 523, 524, 

Amy v. Andrews, | 133 >: 385 $36 345 

Andrew's (St.) Pariſh Caſe, 521 | Archer's Caſe, —_ 237 
Anonymous Caſes, 21, 23, 33,49, | Aſhenden v. Clapham, 113 

51, 56, 66, 75, 78, 100, 104, 113, | Aſtmall v. Aſtmall, 4 

122, 150, 203, 212, 221, 224, | Aſtrey 2. Ballard, 426, 444, 445 

226, 227, 234, 235, 246, 253, | Atkins 2. Hutchinſon, 540 


| 1 Atwood 
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ATa able of the Names of the Caſes. _ 


Anrood v. Sanders, Page 131 | Brooke (Lady) v. Tomlinſon, Page 

Ayland v. Nicholls, 265 47 
Aylworth v. Fenn, 351 | Brookes 9. Hayes, 7. 

Ayre v. Ruſhton, 339 | Browne's Caſe, 409, 456, 524 

— Collins, 392 

| ——_— Hartſhorne, 19 

B. — oof Browning 2. Honywood, 

I | 339, 4) 

By ther D. Ade. 4160 — London, i 5 7 
Beer ov. Holman, 317 | —— Robinſon, 18 

J FX” 235 | Browning v. Holford 19 
Baltinglaſs (Lady) her Caſe, 23 | Bruerton v. Right. Fx. 
Banfield 2. Lincoln, 278 | Brumfield v. Tea, 103 
Barber v. Vincent, 531 | Buckle p. More, 22 
Barker v. Keete, 249 Bucknall (Sir Will.) his Caſe, 411 
Barkeſdale o. Dowdſwell, 395,399 Bucknall 9. Tompſon, 350 
Barnardiſton (Sir Samuel) v. Soames] Bud g. Weſt. 333 
(Sir William) 380, 387, 390 Bulkley Qs Hodre, ala Ratlefuan, 

 Barniſh v. Killick, 407 44 

Barton's Caſe, 286, 289 Bull . Palmer, 424 
Baskett w. Baskett, 228 Bunt's Caſe, F Wy 
Baſſett 9. Salter, | 213 | Burges . Player, — 
Beale ov. Baldwin and Broadway, Burrell v. Strong, 65 

50 Buſhell's Caſe, x 1 

Beamont (Sir Tho.) his Caſe, 491 | 
Bell v. Thatcher, 276 * 

Bellamy 0. Player, 79 C. 
Bennet o. Evans, 314 9 * 
— herne, 356 | Cane's Caſe, 35 
Benſon v Hudſon, 362 Canſon's Caſe, 443 
Bentley ©. Delamor, 267 | Carter © —— 64 
Blackmore 2. Cumberford, 527 ——Crawly, 296, 297, 298 
Dloxam ov. Walker, 124 | — — Weſt, Res 

—— Warner, 130 | Cartright's Caſe, 258 
Bone e. Andrews, 134 | Cartright o. Pingree, 398 
Booth d. Cooke, 264 | Cecil o. Darkin, 256 

Baſon ©. Sandford, 499 | Challis e. Hill, 632 
Boulton o. Canon, | 336, 393 Chamberlaine 2. Pickering, 28 
Bowls or Bouls o. Horton, 29, 56 — —Ainſworth, 437 
Bradbourne's Caſe, 435 Chamblett v. Wright, 0 265 
Bradenend 2. Greene, 378 | Cheeke v. Lord Lille: 302, 303 
Brian v. Munteth, - 20 | Clarges (Sir Tho.) ©. Rowe, 280 
Bringate o. Bohun. 360 Clarke p. Boſſe, 134 
Briſco &. Bambury g 309 — —- Child. 254 
Brittane ©, CT” 2348 Cleming v. Fudge, "I. 

1 1 | Clifford 
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1 
os wy 


Cliford o. F rancis, Page 230 
Cloake v. Hooper, 122 
Cockern v. Lane, 209 
Cockley v. Pagrave, 238 
Cockram v. Welby, 236 
Collſherd v. Jackſon, 63 
Corderoy's Caſe, 312 


Corny and Curtis v. Collidon, 284 
Cotton v. Cotton, 264 


3 
r 
9 1 1 
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— — 


D. 


Daniel & Us A Sterlin, 50 
Davie v. Dorie, 44 
Davys w. Lining, 344 


Dawes v. Painter, 


a 175 
Day v. Caudrey, 
Delbridge v. Fame, 315 
nn Pentier, 315 
Denton v. Wilſon, $34 
Dekin's Caſe, 373 
Dering e. Farington, 368 | 
Dixon v. James, 273 
4 Dod . Ingleton, 329 
Done v. Barebone (Dr.) 174 
Dorrell 2. Grove, 279 
Drake v. Randall, Tn 
Prue v. Baily, 392, 402 
Dudley o. Spencer, | 277 | 
Dugar v. Norton, 102 
Duncombe 9. Walker, 539 


Dunvell 2. Bullock, 
Dutton 0. Poole, 


47 


E. 


Croſier v. Tomlinſon, 208 
Croſe v. Scydamore, 368 

Cull v. Semaine, 541 
Cutler (Sir John) his Caſe, 30 


4 


Edwards v. Weekes, 230 
Egebury v. Roſſender, 358 | 
Elberough . Gates, | 23 
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Page 163 162 


230 | Elliot Caſe, | 

Ellis v. Yarborough, 219 

Emerſon v. Amell, TY 
Emerton's Caſe, 401 

Endike 9. Steed, = 294 

Ent v. Withers, 458, 467 


Eſſex (Rich) Lady 0.5 Key' s Col- 


lege, 69 
Euſtace v. Kepin, 416 
F. 
Farmer 9. Browne, 298 
Fiſher v. Marſon, 1 
Fitzwater (Lord) his Caſe, 414 
Fleming o. Lee and Kemp, 238 
. 318 
Floyd's Caſe, 253 
Floyd 2 Langfield, 218 
Ford 9. Fletcher, 275 
Forteſcue e. Abbot, 452, 481 
Forth p. Walker, 100 
Fowle o. Dogle, 2124, 157. 
Fox 9. Grundie, | 42, 43 
—Smith, "os 
Freke v. Finch, 375 
Froſdike 9. Sterling, 1 
Fulham Irhabitants thelr Caſc, 420 
g G. 
Gadbury e. Day, 161 
Gage v. Acton $12,515 
Gardiner e. Shelden (Sir Joſeph) 11 
3 112 
— edgwic 451 
| Garrett 2 Baskervill, 376 
| Garter v. Dee, 1 
Garth e. Taylor, 261 
German 2. Orchard, 500 
Getley o. Munt, 280 
Giffard's Caſe, it 
Gill v. Ruſſell, 62,139 


"Git 


® 7 E 
, * _ — * — 
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A 7 able F 75 7 oy of. rhe 'Caſer. 


Harrington 9. Leech, 229, 234, 242 


Harris . Tucker, 


279 
Harriſon (Sir Rich.) his Caſe, 386 


94 
Heath v. Manucaptors of Hall, 344 


Helier v. Jennings, 


. 509 
_ Hickman (Sir Will.) o. T horney, 


—— — 


— 


Gilbert v. Dee, Page 537 
Gilmore o. Shuter, © . 1 0 
Gloyne v. Gilbert. 80 
Goodwin 9. parker, F 
— Wickins, ME 

| — v. Aſnenhurſt, 77 
Griffith o. Manſell, 93 
Grindall v. Davies 532 
Grove v. Wolleſcutt, _—_ 
Gyles o. Kempe, 235 
Biſhop, — 

. o. Kem ley, 5 293 

H. 

Hall S. Newland, 240 
— Huffham, 468 
Hale (Sir Edward) his Caſe, 492 
Hallely v. Gaſer, 37 
Hammond 9. Rockwood, 365 
Hancock o. Hodges, 357 
Harland 9. Cooke alias Cocke, 315, 
= Ng 

Harling o. Canon; 5 RO 


. Belcher, 484 
Hartwell ©. Cole, _— 
— Keck, 405 
Harvey 2. Jackſon, „„ ll 3 
— —— Oldfield. 
Harvey and Corydon 2 Villogh 
by, 20 
Harwood 0. Hely ard, „ 
Haſcard (Dr.) 9. Somany Or)" 504 
Hatton v. Read, 438 
Haughton v. Wilſon, "=: al 
Hawkins o. Wills, 28 
Hayes v. Bickerſtaff. 19 


Hicks s Caſe, Page 80 
Hicks v. dts | 44 
Hickſon v. Witham, ' 305 
Higginſon o. Martin and | Had ley, 
| 322 
Hill o. Browne, 142 
— MNountague, 409 
—— Pheaſant, 200 
Hill & Ux' o. Good, 73, 106, 141, 
152, 167 
Hilbert 9. Lewis, 268 
Hilton v. King, | $41 
Hinton v. Hudſon (Sir John) 248 
-——  Braine, | 526 
— s Calo, _ 
Hodgkins o. Thornborough, 404, 
4135 41 
Holcroft v. Dickenſon, +044 
Holder v. Dickeſon, 95 
Holmes v. Willett, 483 
 Hollman v. Senhouſe, 460, 469 
Holloway ov. — 107 
Holt's Caſe, 441 
Holt g. Medlicott, 428 
Hornbee and others, Petition of, 331 
Horton . Benſon, 1 
How A 2384, 392 
Whitebank, 476 
Howard w. Wood, 473, 478 
Huband o. Cooke, „ 
Hudſon 9. Malin, 432 
Huett's Caſe, „„ 
Rayen Sadler. 42861 
Hutcheſon 9. Thomas, +" ge 


J. 


ames v. Richardſon, 458, 472 
enkins v. Hermitage, 377 
enkinſon ©. Alliſon, 415 
ones o. Walker, 268 
Cherney, 530 

Ireton 1 2 
Iriſh o. Hill, | " 
lronmonger p, Holland, DOT! =, 


K. 


Lee (Lady) of Stonely,her Caſe, 376 


Leech ©. Vere, ibid. 
— Simon) his Caſe, 502 
Loeefe v. Saltingſton, 149, 163 „176 
Lemaine v. Stanley, 538 
Lenthall v. Lenthall, 398 
Leyer 7. Hide, 131 
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Keene's Caſe, Page 348 
Kellow v. Weſtcombe, 122 
Kendrick o. Barham, 230 

Kerby's (alias Kirk's) Caſe, 192 

King o. Gervaiſe Hinckly, 7 
Gogle, 156 
—— Lake (Sir Edward) 14 

—— Roſe, 347 

Rotham, 38 

The King v. Bent, 419 

N Clarke, 172, 178 

— — Ellis, 377 

— — Ely (Biſhop of) 256 
———— Foſter, 70 

— —— Léeſtrange, 398 

— Liver, © 349 

— — Maſon, 525 

—— Moor, 444 

——— Mountague (Lord) 
his Witneſs, 506 
— Nuton, 374 

—— Parſons, 282, 397 | 

—— Richards, 369 

— — rv, 197 

— Williamſon, 39 
Knight 2 —— 465 
E. 

Lacy ©. Hands, 3 42 

Layworthy 9. Chicheſter, 1 

Leaves v. Cox, 101 

Lee o. Browne, 207 


Lincoln (Earl of) his Caſe, Page 98 98 
——— (Biſhop of) o. Atwood, 101 
Lifle v. Gray, 462 
Liſter v. King, 53 
Littleton (Sir Tho. ) his Caſe, 391 
Lock's Caſe, 


355 - 
Lodge v. Yates, 300 
Lomax 0. Armorer, 361 


London — of) v. Gorey, 433 


— Bre, 400 
— _— }- 401 
- (Sheriffs of) v. Prettiman, 
326 
Londre g. Mohun, 42 
Long's Caſe, 505 
Lucy v. Leviſton, 103 
M. 
Major and Bird v. Sbelby, 208 
Making 0. Welſtrop, 462 
Manning 9. Avery, 274 
Manning, 330 
Marſhall v. Hall, 532 
- — Jenniſon, 533 
— — Wiſdale, 148 


Maſham (Sir John) o. Goodere, 242 
Maſon's Caſe, 


74 
Matches v. Boughton, 357 

May v. Trye, 447 
1555 Woodward, 248 
Mayne ©. Digle, 46 
Mayo v. Combes, 396 
Medliff o. Bucold, 43 
Menate o. Coltlo, 338 


Merchant Adventurers Comp. 207 


Meritt's Caſe, 260 
Mexton v. Brand, 146 
Mian v. Okey, 2 
Mildmay . Cox, 105 
Miller's Caſe, 283 
Mills 9. Wright, | 247 
Milward 9. Ingram, 195 
 Monke v. Barker, 246 © 


b Moore 
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A Table of the Names of the Caſes. 


Moore alias More, his Caſe, Page | Pembroke (E. of) v. Staniel, Page 49 
FP 173 | Pettiſon v. Elwaies, 487 
— Newman, 297 | Petty's Caſe, 78 
—— bitt, 245 | Phillips o. Crawly, 83 
Morris v. Chapman, 32 | ——— Lee, + +: 08 
———— Wilford, 474 | Philpot v. Wallet, 541 
Moterton o. Jollin, 397 | Pierſon v. Atkinfon, 70 
Moyle v. Churchwardens of St. | _——— Hughes, 71, 81 
Clement, 2299 Poole 0. Moſely, 359 
Mun 9. Bay lies, 3340 Porter 2. Bille, 125 
- _ Frye, ee 31 
1 | Potter v. Elliot, 274 
1 [I breſton's Caſe, 276 
1 Lz Price v. Davies, 438 
Nayler w. 191 Prideaux v. Warne, 355 
Needham v. Croke, 538 | Pridgeon's Caſe, mr 
Nelſon's Caſe, - 428 | Pybus v. Mitford, 351, 369 
—— . Nelſon, 6 | Pym v. Benſon, i 
Newman & Ux' 2. Moore, 299 
Nicholls v. Cotterell, 377 R 
7 oo 7 OO 82 . 55 
ightingale v. Lee, 110 . 
8 Leven, 2 * 442 Randall Ts Richill, alias Riddle, | 
Norris &. Elſworth, 462, 4633 | 0 245 
| Nuton's Caſe, 2535 | Raynolls 2. Blanchett, 275 
e . — A Woolmer, 41 
Read (Sir John) his Caſe, 327 
G — . Dawſon, 115 
TOES I Reakeo. Lea, — 
Oke's Caſe, „ 375 | Ren . Barnes, | 379 
Okington v. Tompſon, 357 Ridley . Pownell, 394 
Oldenburgh's Caſe, 213 | Rigby v. Woodward, 464 
Osberſton g. Stanhop, 160 | Right v. Baynard, = IP 
Oxendam v. Hobdy, 351 Robſon v. Douglas, 533 
„ | Roe v. Williamſon, 400 
IR Rogers v. Danvers, 127 
P. Rogerſon v. Jacob, 281, 318 
I | Rooke &. Rooke, 519 
Page ©. Turlſt, 20g, 225 | Role v. King, 356 
Palmer v. Brethon, 50 Round v. Kello, | 498 
Paine &. Verdain, 31 Rowley o. Dad, 263 
Paradiſe v. rea . Zo Rutter, 21 
Parſons o. Mayeſden, e . 
Paſtnage v. Weeden, 278 
Paydon 0. Hardy, 258 | 


3 - Sache- 
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4 T, 22 of the Nama of "rhe Cafer. © 
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S. 
Sacheverell 2. Walker, Page 16 
Sackvill o. Evans, | 171 | 
Salisbury (Earl 0b) 7. Lee (Sir 
Thomas) „ 
Saunders v. Taylor, 232 
Scetchet v. Eltham, 534 


Scott 9. Stone, 


358 
Scroggs (Sir William) and J. S. 389 


Scroop's Caſe, 276 
Seaborne's Caſe, 483 
Seaman v. Warman, 306 
Searle v. Bunnion, 205, 206 


Selby's Caſe, 
Sbaftsbury (Earl of) his Caſe, 453 
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Obert Hartſon demiſe terres al Parker per ans ren» Debt ſor 
dant rent & puis Patiſon grant ceſt rent al Good: Rent. 
win le leſſee attorne al grant le rent eſt arete & le * 

tee port action de debt pur le rent & fyit reſolue per 

Curiam abſent Uaugh | in q le action bien giſt q le eee 45 
leſſee ad fait in privity de contract; (per cher) * 3 
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Poon was impanelled upon an Inqueſt to try an Indick⸗ Habeas Cor- g. 
ment againſt one Pen and Mede, upon a Tumult and ra 

untawful Affembly, and betaule the Jurozs dd acqriit con- 
trary to their Evidence, and the Direction ok the Court, they 


* 


were fine: kozty Barks: a Pan, and committen till f - 
paid the Fine; and upon this' Buſhell'| Sight * his: Hat 
Corpus Hof. Ae een OL OT eee SA Reg 22 

It was argued by Nudigote, Siſe, Waller, Brponie: * 
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nue alledged, (2) No Place where the Dffence was done. 
(3.) It doch not appear that there was any flue joined in 3 
this Caſe. (4.) It is ſaid upon an Jndifment bekoze the 9 
Juſtices, and it doth not appear that the Bill was found per 
probos & legales homines, and cited x Cro. Str William Withi- 
poole* 8 Caſe. | 
But a Difference was taken between an Indickment and 
the Return ok a Habeas Corpus, which requireth not ſo much 3 
Certainty; and all thoſe Exceptions looked upon as imma⸗ 23 
terial. (5.) The Return is too general; fo2 tho' it may be 7? 
objeited, that that is but Ocefet in Fozm, vet in this Caſe 
forma dat eſſe; and cited Chambers's Caſe, 1 Cro. 137. and Spe- 
cot's Cale, 5 Co. More 839. 
(6.) To the Merits of the Cauſe. (1.) Jt is alledged 
they did acquit him againſt the Law of the Land. (Anſ.) The 
Court cannot judge of Matter of Law, unleſs the Fai be 
firſt found, (2.) Againſt full Evidence. (Anſ) Perhaps the 
Evidence might not be to the Matter, 02 the Jury might not 
give Credit to the Mitneſſes. (3.) Againſt the Diretton of 
the Court. (Anſ.) The Direction of the Court cannot bind 
the Jury ; anctently the Court have fined Juroꝛs fo2 Misde⸗ 
meano2s, but never f0? going contrary to their Evidence, 
8 Ed. 3. Bro. Fine for Contempt, 39. 4 Ed. 4. 36. Wars and 


. 15 Braine, 3 Cro. 719. 
' © Wharton'&Calſe, Yelv. 23. Noy 48. Wagſtaffe's Cale objefted. 
= There is moze Reaſon to fine the G2zand Jury than the 
Petty Jury, fo2 they are to find the Bill upon pꝛobable Evi⸗ 
dente; becauſe it is but in the Nature of an Accuſation, and 
the Party may make his Defence, and is not concluded. 
1 Ik the Jury find foz the King, no Attaint lies; otherwiſe 
1 | Rolle's Office ff they find againſt him. 10 H. 4. (Obj.) De fide & officio ju- 
| of Courts 523. dicis non recipitur quæſtio, &c. (Anſ.) That makes fo2 the Pz. 
..-, Coners, fo2 the Jurozs are Judges of the Fa# : The Judges 
are to open the Eyes of the re, but not to lead them 
bp the Noſe. 
Mot beile The Statute of Weſtm. 2. cap. 30. is erpreſly 0- 
gainſt it; Juſticiarii non compellant juratores, &c. And my Low 
Coke ſays, it extends to Matters of the Crown; he cited 
7 Ric. 2. Fitz. Ab. Corone, 108. The Jury ſhall not be pꝛe⸗ 
ſumed to go contrarp to their Evidence, fo2 they are under 
great Ties, Sub ſuo periculo & dominum habent ultorem. 
And if this Court may infli. theſe Penalties, why not the 
| Juſtices of Peace, 02 the Steward in a Court-Leet. It they 
bave done amiſs, they ought to be puniſhed by Attaint; if 
*. » eh ought to be diſcharged, and not punithed at all. E | 
Waller: 


* 
wo 
7 


4 


1 


1 
e 


going contrary to their Evidence. (Anl.) In that they are 
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W. 380 
ud 
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Waller: It is returned, they did acquit him againſt plain 
ab Evidence, and it is not ſet koith what the Evi- 
dence was, that the Court might have junged of it; It 
is contrary to Mag Charta, nec ſuper eum ibimus niſi per judi- 
cium parium, Fitz. Attaint, 664. it will be of ill Conſequence, 
by Reaſon of the Impꝛeſſion it will have upon Juroꝛs, and 


make them as Ais aio, negas nego. 


Broome: They are charged with two Things, (I.) In 


Judges, and are to ſatisfy their own Conſciences. (2.) 'Be- 
cauſe they did not purſue the Direction of the Court in Bat- 


ter of Law. (Anſ.) It is poſſible the Court might miſtake the 


Law, oz they might miſfake the Court, and ſo no Reaſon it 
ſhould be lo penal. : SLE boon als 1 
Sir William Scrog pro Rege: It fs a Cauſe of great Con- 


ſequence either Map; koz as on the one Side there may be 
Danger of over-awing the Jury, ſo on the other Side a Man 


may be in Danger to loſe all he hath by tye WMilkulneſs of 
the Jury, and have no Remedy. It is granted, that in Mat⸗ 
ters of Faſt only the Jury are to be Judges; but when the 
Matter of Fait is mixt with Batter of Law, the Law is to 
guide the Faft, and they are to be guided by the Court. 


The Jury are at no Jnconvenience, fo2 if they pleaſe they 
may find the ſpecial Matter; but if they will take upon them 


to know the Law, and do miſtake, they are puniſhable, 
(Obj.) The Evidence and Matter of Law ought to be re- 
turned, that the Court might judge ok it. (Anſ.) The Re. 
turn is made by the Sheriff, and is not to contain alk Par: 


ticulars ok the Pꝛoceeding; and in Pꝛobability he is not 


acquainted with every Particular. The Reputation of the 
Court is concerned; 'fv2 here it is ſuggeſted, they did not go 
contrary to Law, when the Court ſaith they did, 


| Mainard'pro Rege? This Fine is a Judgment, and tt fs 
too late now to come to eramine it here, but if it be illegal, 


; BF. 


it ought to be reverſed by MUrit of Erro2, and he cited Was- 
ſtaff's Caſe, 17 Car. B. R. which was the very ſame as this, 
only he waͤs fined by Juftices of Gaol-Delivery; but the Pu⸗ 
ſoners here by Juſtices of Oyer and Terminer. (Obj.) There 
is another Remedy than fining them, viz. by Attälnt. (Ant.) 
It is much to be doubted whether an Attaint will ite oz 
no; foy tho' the King may have an Attaint in Cafe of an 
Inkozmation, (3 Cro. 39.) becatſe the King there is in the 
Mature ok u Plalntiff, but in an Indickmtent it fs otherwiſe, 

fox that is the Complaint or the Edu. 


Ellis 


— 


6G... . — 


4 


„ 
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4 Co. Raw: 
lins's Caſe. 


Fitz. Nat. 
Brev. 60, 64, 


= 


Cro. 309. 


Ellis pur les Priſoners: The, Return is too general; which 
was the Gzievance expzefly complained-of 3 Car. in the Pe- 
tition ok Right, that Pziſoners were remanded where the 
Return ok the Habeas Corpus was general; and generale perit 
in jncertirudine. It doth not appear what the Matter of Law 
is; and. it is pollble the Court might err; the Jury are ab. 


ſolute Judges of the Fact, & ex facto jus oricur, Pere is no 


Time when the Fat was. done, and it. might be befoze the 
Ac ok Oblivion fo? all that appears. The Power of Jurozs 
is very great, fo2 they have diviſum imperium wtth the Judge; 
and in that Reſpet-Sir Tho, Smith, -and. other learned Men, 


give the Common Law Pꝛe⸗eminence of the Civil Law. If 
this ſhould be ſo, the Juroꝛs would be in a great Dilemma ; ff 


they do not appear they ſhall be fined, if they do appear, and 
go accoꝛding to their Evidence, they ſhall be fined tao. The 
Jurp in ſome Caſes have a greater Extent of Power than 
the Judges; fo2 the Judge is to go ſecundum allegara & pro- 
bata, notwithſtanding his-own private Anowledge; (Plow. 83.) 


but ik the Jury know the Fallity of their Evidence, they are 


not bound by it; and fo2 that Reaſon they come de vicineto: 
The Judge is bound by Eſtoppels, but the Jury is not. 
The Jury being in this Cale liable to an Attaint, they 
wauld he twice charged, koz they could not plead this Fine. 
There ie d Diperüty between Capital and Criminal Watters: 
In Capital Matters no Attaint ſhall lie, in favorem yitæ, other - 
wiſe in Criminals; + And ik, the Judges ſhould have this 
Power to fine; it would deſtrop the antient Way of Trial 
by 2 51 un. leage Matter of Law and F at wholly in the 
Baldwin pur Jes Priſopers: The Judges cannot fins. the Ju; 
r02s fo-going contrary. to. their Evidence -in-Civil.Cauſes, 
becauſe an Attaint lies; againſt them; and by the ſame Rea- 


* ere they being ſubjeſt to an Attaint are nat finable: The 


an of Wagſtaff 8 Caſe, -why they. fined the Juro2s there, 
7 becauſe they were not fubjet to an Attaint, noz Bill 
of. . 12 Co: 23, Coke ſays, they are finable in the 
8 which: implies then could not ſine them in 
b rton g Cale paſſed, ſub ſiſentio, und it was never 
„ * 1 not appear that the Fine was ever pald, 
aff 2 55 e lt is paobable there were ſame Mis demea⸗ 
of the. 17 57 of the Fine; fo2 ten were fined 

; 4-plece, and two ak them .but-five Marks; and 
ans of Wa, 110 972 . nie 1 this Caſe: 
abs A. Betai 1 no Attaink 


2118 4 
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Caſe it is doubted: But admitting no Attaint will lie, vet 

they ought to be fined no moze than a Judge, when be 
is miſtaken in Batter of Law, fo2 they are as muth Judges 
pf the Fai, as he is of the Law. 2d Reaſon was, becauſe 
the Court ought to be believed. (Anſ.) Jnferio2 Courts ought 
not to be believed, but ought to certify the ſpeclal Pat⸗ 
ter, as well as a Biſhop. 3d Reaſon, Becauſe it was a 
Judgment. (Anſ) It is no Judgment, neither hath it the 
Language of a Judgment, koz all Judgments are Ideo con- 


ſſderatum eſt per Curiam; and ſo no Writ of Erro; lies. Fo: 
the Reſpet that the Law boze antiently to Jurozs, ſee the 


Mirror of Juſtices 296. | 
Powis pro Rege: He did a little Queſtion the Jurisdition of 


this Court, becauſe the Matter is wholly criminal. A Fine 
fo2 a Contempt in Court is a Judgment ore tenus, and ought 


to be reverſed by Weit of Erroz. Every Court is intruſted 


with the Affairs of the Court, and need not to certify the ſpe- 
cial Matter. This Cale differs much from the Return of a 


Biſhop; fo2 there the Matter is traverſable, but not specors Caſe. 
here, Ik they were not finable, here would be a Fafſure 


of Juſtice. (1.) Becauſe no new Trial can be granted in cri⸗ 


minal Matters, as was reſolved 5 Car. B. R. ' he King v. Fen-(4/ 5. . 2- os 
nick and Holt. (z.) An Attaint will not lie; where twenty-four 6149 FS. 


Juroꝛs, (viz. Gaand Jury and Petty J ury) do find the Party 
guilty, no Attainr will lie. (Mo Pꝛecedent but 10 H. 4.) Pitz. 
60, 64. Ik an Attatnt would lie, yet the King may have his Elec- 
tion. Admitting that inferio2 Courts might ſine, here would 
be no Inconvenience; koz if it were unreaſonable, the Reco 
might be removed by Certiorari, and ſo remedied: but this is 


in a Court of Oyer and Terminer, which cannot be granted 
but befo2e the Juſtices del un banc ou l'auter. Nat. Brev. 


110, 111. Authozities cited, 8 A. Fitz. Coron. 108. Stowe . 
Chron. 624. Bendl. 153. 

Puis in Mich. Term Vaughan delivered the Opinion of the 
greateſt Part of the Judges, who had conferred together 
concerning it, that the Pyiſoners ought to be diſcharged; foz 
the Reaſon given (ot audivi) was, becauſe the Jury may know 
that of their own Knowledge which might guide them to give 


their Uerdit contrary to the Senſe of the Court. 
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Gy Walker verſus Horner. In C. B. l 


Addon fur le THE Defendant was Sheriff of Somerſet, and an Exi-- 
Cale, gent being awarded againck the Plaintiff, the Plain- 
tiff ſues out a Superſedens, and delivers it to the Defendant, 


who allowed it, and received his Fees, but notwithffanding. 


outlawed the Plaintiff; and afterwards he was taken by a 


„ Brown, 13. Qapias Utlegat. in Dorſerſhire, where this Action was laid; and 
> Co: 1. lt was objecked by Nudigate, that he ought to have laid- his 


Atton in Somerſetſhire, where the TUrong was done, oz elſe 
in Middleſex, where the Recoꝛd lay; but it was reſolved per 


Curiam, that he had his Elettfon to lay it in either; and that 


he had well lald it in Dorſerſhire, inalmuch as he was there 


Licit, taken by the Capias Utlegat. Reſolved alſo, that lice: was a 


ſufficient Averment. 
4.) 1 Nelſon | Ver ſus Nelſon. In C. B. 


Foreign At. IE BT fo2 801. upon an Obligation ; the Defendant 


Deb, AI # pleads a Foꝛeign Attachment in London according to 
Lacch 208. the Cuffom; Judgment fo2 the Plaintiff ; but otherwiſe it 
had been, ik he Had pleaded a Recovery by Fozeign Attach- 


> Cro. 101, ment: I an Acton be depending in an inferio2 Court foz the 
157. [ame Debt, it cannot be pleaded here; but ik there be a Re- 
Dyer 32. tcovery and Judgment, ft map. Per Wyld : A Nolle proſequi en⸗ 

tered in the Court at St. Albans, in an Aſtion fo2 the ſame 


Debt, was pleaded in an Action bzought in the Kings 


Bench, and held good, becauſe it was in Nature of a Re- 
leaſe, Vide poſt Caſe 72. 35 gs 


* 


G): Goodwin werſus Wickins. In C. B. 


Debt for 


rendung Rent; the Rent is arrear fo2 four Pears ſince 
the Death of the Teffato? ; the Plaintiff byings an Action of 
Debt againſt the Defendant one of the Executozs, and de⸗ 
clares, that he ſimul cum the other did occupy the Term, Wc. 
the Defendant pleads Nil deber, and the Jſſue fs found fo2 
the Plaintiff. Jt was moved in Arreſt of Judgment, that the 
Phaintiff could not have Judgment, becauſe by his own ſhew- 
I | TE 


ing 


Wo Executo2s were poſſeſſey of a Term fo2 ears, 


1 


De Term S. Michaelis 670. 
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ing there were two Executo2s, and he had ſued only one of 


them. Jt was anſwered by the Court, that now He cames 
too late, and hath pꝛetermitted his Time; koz he might 
have pleaded it at firſf, and demanded Judgment whether 
he ſhould anſwer, but now the Jury. have found him a 
Debto2 modo & forma, and he hath loſt the Advantage; and 


conpared it to the Statute of Limitations ,. if it be not 


pleaded, it ſhall not be moved in Arreſt of Judginent ; and 
ſo it an Aﬀion of Debt be bzought againſt an Erecuto2 upon 
a Simple Contra of the Teſtatoz, and he appears and 
pleads Nil debet, and found againſt him, the Plaintiff ſhall 


have Judgment, becauſe he hath diſpenſed with his Ad⸗ 20 H. 6. 2;. 


vantage. 


King verſus Gervaiſe Hinckly Gy. 0 


IHE Caſe was ſhoztly this: The King bzings a Quare -,,,..c ſur 
impedit, and ſuggeſts a Title; the Dekendant makes a Traverſe. 
Title, and traverſes the King's Title; the King doth nor in 
his Replication maintain his own Title, but traverſeth the 
Defendant's Title; and the Defendant demurs; and ad- 
judged againſt the King by Vaughan, Archer and Wild, (Tyr- 
rell diſſenting). By Vaughan: Ik it were in the Caſe of a 


common Perſon, the Books are clear, that he cannot take 


a Traverſe upon a Traverſe : Foz theſe Reaſons, 1. Jf you 
will recover any Thing from another, you muſt not only 
deſtroy the Defendant's Title, but you muſt make yout own 
better than his; fo2 you muſt not recover by the TWeakneſs 
of his Title, but by the Strength of your own. 2. It the 


_ Plaintiff ſhould make it appear that the Defendant's Title 


is not good, and make no Title fo2 himſelf, the Court could 
have no Inducement to give Judgment fo2 him, Quia in quali 


jure melior eſt conditio poſſidentis. 3. It would be to no End 


for the Plaintiff to ſet fo2th any Title at all, if he can fo2ce 


the Defendant to make out his Title, and is not bound to 
make good his own; and theſe Reaſons hold as well in 


the Cale of the King as of a common Perſon, Hob. 102. 
Digby v. Fitſher. The Inconvenience would be very great, 
ik the King had this Liberty; fo2 if the King oz his Pꝛede⸗ 
cefſo2s have pꝛeſented by Reaſon of Lapſe, Wardſhtp, oz by 
having the Tempozalties of a Biſhop in their Hands, &c. 


when the Church voids by the Death of the Pzeſentee, by 


Lapſe, &c. if the King bzing his Quare impedit, and counts 
| : = 2 3 


De 12 S. Michaelis 1670. 


of the laſt reſentment, "and ſuggeſts a Title; the Deken⸗ 


dant ſays he pꝛeſented by Lapſe; if the King might now 
leave the Defence of his own Title, and compel the Oefen- 
dant to make good his, it would be very inconvenient, and 


by that Means all the Incumbents in England might be di- 
ſturbed, and the Patrons fo2ced to ſet out their Titles. And 
this Oiverſity was agreed by the thee Judges: TUhere the 
King is in Poſſeſſion, oz elle hath a Title appearing by Mat⸗ 
ter of Recow, as by Office found, &c. there he may waive 
his own Title, and traverſe the Defendant's Title, and ſhall 
not be bound to maintain his own, but may take a Tra⸗ 


verſe upon a Traverſe. Bro. — 116. Stamf. * 62, wel 
8 H. 8. Keil. 192. 
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Warren's Caſe, ſur  Eftatute 14 Car. * 


nage; the Inhabitants within fozxty Days com- 
plain to a Juſtice of Peace accoding to the 


(7.) 


ARREN an Jnhabitant of Tuen came to Steve- Settlement. 


Statute, but do not p2oſecute it fo2 five. 


Months. Qu. Whether this was a good Settlement that 


the Party cannot be removed. Ref. That the Party need 


not be removed within the koꝛty Days; but it is a Diſtur- 
bance, if Complaint Le made within that Time, ſo that there 
be recens proſecutio. | 1 : | | 
Qu. What Time ſhall be allowed koz the Pꝛoſecution. Ref. 
Jt muſt be in convenient Time; and per Twiſden five Months 
is Time enough. Rainsford and Morton contra, abſente Hale. 


Smith verſus Wheeler. Bre' d' error in B. R. 
SC 11 l e, . ff 


(8. 


Q MON Maine poſſeſſed of a Term fo2 eighty Pears aſſigns porfiture per 
to Croke and Becke, in Truſt that they ſhould permit Attainder ge 


him to receive the Profits during his Life, and after his 7 


reaſon ſur 
Eſtatute 


Death to go to the Papment of ſeveral Debts, &c. Þ20- 12 Car. 2. 


vifo that it ſhould be lawful fo2 the ſaid Simon Maine, by 
CUriting under his Hand, &c. to revoke the ſaid Uſes, and 
mit new, simon Maine, being one of the King's Judges, 

ee was 


De Term. Paſch. 1671. 


was attainted of Treaſon per Star. I2 Car. 2. whereby * 
alia) ft was enafed, that he ſhould kozfeit all Truſts. Qu. 
CUhether this Power of Revocation was given to the King, 
it being quaſi a Truſt, as was objecked, becauſe the Party 

had Jus diſponendi: But reſolved per Curiam, that it fs no — 
plicit Truſt, no2 fozfefted by this Attainder; fo2 by the 
Death of Simon Maine the Pꝛobiſo is determined; and there 
is no Means to alter the old Truft, fo? tt was inſeparable 


to the Will of Simon Maine; and nd Yan can know his 


Mill but Himſelf ; and here could be no Truft to him but 
during his Life, fo2 the whole Truſt was executed till Revo- 
cation. Obj. Here the Party hath Jus diſponendi. Anſ. That 
doth not create a Truſt; fo2 then an Executo2 might as 
well fo2feit that which he hath as Executoz, without a De⸗ 
vile of Reſiduum bonorum, fox there he Hath Jus diſponendi, 


and yet none will ſay that he can fozxfeit them. Latch 25. 


Warner and Harding. 7 Co. Englefield's Caſe, 
ee 


. 
—_ ——_ — — 
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Gardiner ver us Sholdea . (Sir Joſeph). 0 


- Pp 2 . 


liam 3 lelled of Land in Fee deviſes, that if Deviſe by Im- 
= Son and his two Daughters ſhould die with- plication. 
aut Iſſue, that then his Mephew ſhould have it, 
&c: Ref. That if the Son and Daughters take Godb. 16. 
any Eſtate by the Will, they muſt Have joint Eſtate fo2 their 

Lives, aud ſeveral Juheritances; fo2 they cannot take in 
- Succelion, becaule of the Incertainty who ſhall take firſt. 

Ref. By thzee Juſtices, . (Tyrrell contradicente) that the 

Don and Daunbters Gall take no Eſtate by Implication: . 
Fo2 per Vaughan, the Heir ſhall never be diſinherited by an pos cafe 180. 
Implicatian, but where it is a neceſſary, and not a poflible 
92 conftrutive Juplication., By a neceſſary Implication is 
intended ſuch an Jmplication without which the Effate can 
not be taken at all; as 13 H. J. 1). A Man deviſes, that at-, Rol. 834. 
ter the Death of his lite his weir ſhall have his ÞPouſe ; 2 Cro. 75. 
here the Wife muſt take an Eſtate by necefſary Implication ; 
ko; if ſhe does not take, no Body at all can, being it is the 
expꝛels Intent of the Teſtatoz, that the Heir ſhall not have 
it till after the Death of the Tüte. 

Tyrrell took this Difference, That if an Eftate be be: 
viſed to A. after the Death of a Stranger, there the Stran- 
Ser ſhall take nothing; but if it be alter the Death of his 
{ite 82 Thfld, &c. then they ſhall. take by Implication, be- 
caule they are Perſons that he is bound to p2ovide foꝛ. 


An 


= 


A, : De Ferm rin 1691. 
Poſt Caſe 187. Nn expꝛeſs Deviſe of a Chattel ſhall not hinder the taking 
of an Eſtate in Land by Implication; and ſo although there 
be an expꝛels Deviſe of Land, it ſhall not hinder taking of 
an Eſtate by a neceſſary” Jmplication. | 
per Vaughan: The Heir ſhall have a baſe Fee determina. I 
ble upon the dying of him and his two Siſters without S 
Iſſue, and the Nephew ſhall take by Way ok executozy De- "3 
viſe, (Obj.) That if the Nephew ſhall take by Way of ere: | 
cutoy Deviſe, this will be the Way to raiſe a Perpetuity, 7 
fo2 then it cannot be docked by him that has the preceding 
Eſtate, CAnf. per Vaughan) There is no Law againſt Per? 
petuities abſolutely, but againſt Intails of Perpetuities. | 


(10) Alder verſus Puiſy. In Scacc'. 
Habeas Cor- HE Defendant was in Execution at Dorer fo? 1000 l. 
e recovered againſt him in the Court at Dover; the 


Plaintiff buings a Quo minus againſt him in the Exchequer 
fo2 a Debt of 1001. and ſued out a Habeas Corpus to the 
Conſtable of Dover to bꝛing the Body of the Defendant 2 
The Conſtable upon the Return ſet fo2th the Paivilege of 
Dover, being a Cinque Pont Town; but that Return was 
diſallowed of; becauſe there is no Þlace pitvileged in this 
Kind, but that the King may ſend his Mrit to have an Ac- 
count of his Subjeftts, though it be pzivileged as to Aﬀions 
between Party and Party, Ft was pzayed by Sir Edward 
Thurland, the Duke of York's Attomey, that the Pꝛiſoner 
might be remanded, becauſe' thoſe Debts which were reco. 
vered againſt him at Dover might otherwiſe be loſt. But it 
was denten by the Court; fo2 when he is committed here, 
he is charged as well with the Judgment that he was in 
Execution fo2 at Dover, as fo? thoſe that are recovered here; 

Dy. 197,297. and if the Warden Diſcharge him befoze the Satisfaction of 
thoſe Debts, he is liable to an Action. And by Windham: It 
a Yan be outlawed, his Lands within the Liberties of the 
Cinque Þozts may be ſeiſed into the King's Hands, and 
may allo be extended upon Judgments, 


cr. Thomſon verſis Fokes. In 0 R 


Cinque Ports. -Reſpaſs. The Defendant pleaded, that it was com- 
mitted within the Liberty of the Cinque Potts, and 

ſets tony the Privilege of the Cinque Ports. The Plaintiff 

| demurs, 


De Term 8 Trin. 1671. 


7 venints; becauſe he does not ſay that he was an Tnhabſtant 
there; and Judgment againſt the Defendant, koz if this vel. 1; 

*Z Plea ſhould be admitted to be good, then Treſpaſſes com- 

mitted within the Cinque Pozts by one that lived out, o2 

F would p2eſently abſent Himſelf, would be diſpuniſhable; and 

the Reaſon of the Pꝛivilege of the Cinque Pozts is, that 
the Jühabitants there, who are to defend the Pozt-Towns, 

ſhould not be dzawn away; which does not extend to Stran- | 
gers. Done verſus Rogers in B. R. was cited by Wild, where 
an Ackion of Trover was brought koz taking Com off Land, ro. Car. 150. 
with an Intent to try the Title of the Land lying in the 

County — Reſol. That the Action well ye | 


Garter werſus Dee. In C. B. (12. 
1 E Dekendant being ſued as Adminiſtratoꝛ pleaded, Abetembnt. 


that befoze the Date of the TUrit his Admintiſtratton Laich * 
was revoked, and granted to another. Per Wild: He ought to 


have ſet fo2th that he had fully adminiſtred all the Goods fn 

his Hands, o2 elſe that he had delivered them over to the new 

Adminiſtrato2;  fo2 otherwiſe the Debtee might be at a Loſs; 

fo2 thoſe Goods ſhall not be Aﬀets in the Þands of the new 

Adminiſtrato? till they come into his Poſſeſſion. Per Vaughan: 
The bare Poſſeſſion of Goods ſhall not make. a Ban Ere- 

cuto2 of his own|Wrong, unleſs he doth undertake to do 


ſome Acts which none but an Executoz can lawfully do; ag 
to releaſe gol Debts of . ann Cee: 
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In Banco Regis. 


13. Brown rſus Lon ON. 


| Bill of Ex- 5 Eſolved, Mary an a graced alt not i | 8 | 
— upon a Bill of Exchange accepted, merely. Ik A. Y 
1 Cro. 302. delivers Money to B. to pay over to C. and B. doth ; 
Ce. 306. not pay it over; A. may have an Acton of Debt as 2 
Cross. f62 Monep lent; oz if A. and C. contra# fo2 Goods, and A. I 


deliver Money to B. to pap to C. C. may have an Action ok 6 
: Rol.7- Debt as fo2 ones recefved to his Uſe, Per Hale C. J. Z 

But an afſumy ic will lie, and the Party may give the Ac- 
Het. 167. ceptance of the Bill in Evidence, Her. 167. 


(14.) King verſus Sir Edward Lake. In C. B. 


Addion for HE Plaintiff declared, that he was a Counfello? at Law, 
3 and fn good Repute, Nc. and that the Defendant did 


Letter. trandalouſy and malitioufly wꝛite a Letter to the Counteſs of 


Lincoln his Client, ubi inter alia continebatur, Mr. N. adviſes you 
to a vexatious Suit, and he will make you pay double and treble 


Fees, is a griping eat and he will milk your Purſe to fill his 
large Purſe, &c. and laid, that thereby he loſt his Clients, &c. 
Wild: It is a general Rule, that where one's Life may be 
bought in Queſtion, the Wows are aittonable; as to call 
a Wan Thief; and the Law takes care of a Mans Livelf- 
hood _ Fame, as well * ok his Like. = 

0 


1 
1 


1 
PR 3 
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Co ſay of a Lawyer, that he is a Promoter of Vexatious Suits ; 


oz, that he is a corrupt Perſon; 02, that he is an ignorant Perſon ; 

dz, that he is a Dunce; afffonable, Per Curiam. Oz, that he gives 

bad Counſel, it fs aitionable; Per Tyrrell. Oz, that he isa griping 
Lawyer, and will milk your Purſe, aftfonable. Per Wild. Oz, that 

he will ſpin out your Cauſe, do not go to him, afffonable. To ſlay gx 
of an Attomey, that he is a Maintainer of Suits ; 02, a Barretor ; _ 
02, a bribing Knave; 02, a Champertor, all atttonable, becauſe 
they touch him in his Pꝛokeſſio n. 
WMozds ſhall be taken in mitiori ſenſu; but it muſt be to a 
common Intendment; as to fap a Man is a Murderer, it may 
be of Hares; but ft ſhall not be intended, unleſs the Circum- 
ſtances do evince it, as the diſcourſing of Þares : You ſtole 


my Cock, aftfonable; it may be he meant a Pheaſant Cock, 


and ſo not Felony ; but it ſhall not be intended ſo, but a 
Tame Cock; unleſs the Circumſtances do demonſtrate ft. 
Per Wild. Such a one had the Uſe of her Body, alttohable, 


adjudged in the Lady Morris's Caſe (alledging that ſhe loff : ts. "be 


her Marriage). Per Tyrrell, Archer and Wild, Judgment 
was given fo2 the Plaintiff. But Vaughan was of a contra- 
rp Opinion; fo? he ſatd, if Actions ſhould be allowed fo2 ſuch 


flight Defamations, it would take away al! Communica⸗ 


tion; as if a Man ask me whether ſuch an Inn be a good 


Inn, oz whether ſitch a Tavern hath good Mine; if J tell 
him No, the Inn-keeper 02 Uintner will pzeſently have an 
Attton of the Cale: Pe ſaid there are certain Idiom which 
are underſtooy by every Body; as to ſay, ſuch a one is 


brought to Bed; 02, fuch a one had the Uſe of her Body; ann 


tn theſe Caſcs it is all one as if the Party had erpꝛeſſen 


is none of theſe. 


himcelf in other Terms; but to ſap he will milk your Purſe, 


Turner verſus Sterling, Lord Mayor. C. B. (1 45 


ES URNER ſtood to be eletted Bꝛidge⸗ matter ſecundum A gion ſur le 


conſuetudinem; the L020 Yayo? diſſolved the Aﬀembiy, Caſe. 
and would not ſuffer him to go to the Poll, but put one 
of his Friends into the Place: Jt was moved in Arreft of 
Judgment, that the Aion will not lie; becauſe here was no 
certain Loſs, but only a Poſtbility of a Loſs, betauſe it 
was uncertain, if he had gone to the Poll, whether he ſhould 
have had it 02 nat; but reſolved by Tyrrell, Archer and Wild, 
that an Aion will lie fs2 a PoWGbtitty of Damage, as 
Banilber'S and Borrecor's Caſe, 17 Jad. Es ſay a Wan is a 
roms Baͤſtard 
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41 Ed. 3. 24. 


— 


Baſtard in his Father's Like⸗ time, adtonable, although it is 
poſſible his Father might ſeil his Land, aud ſo he might 
have no Inheritance to loſe by ft ; But Vaughan denied that 
Caſe. It J have a Barket and Coll fo? Beaſts, and one that 
is coming with Beaſts be hin d2ed by J. S. J ſhall have an 
Acklon againſt J. S. alths' it is poſſible the Beaſts might not 
be ſoid, and cited Bro. Action ſur le Cate, 120. 9 H. 6. 60. An 


Afton againſt an Archdeacon. Sil ne voile induct. Nat. Br. 47. 


Judgment pro Quer. But Vaughan, Chief Juſtice, doubted, 


(16) 


Reſervation 


ot Rent. 


the pearly Rent of 100 J. during the Term, to the ſaid 
IJ. Sacheverell, his Executozs and Adminiſtratozs, and then 
. covenants fo) him, his Executozs, &. to pay the ſaid Rent; 


Lat. 275. 


Dyer 28. b. 


1 Co. 100. 


in Truſt, if they will not convey ; no2 againſt Feoffoz, if he 


this Rent were determined by his Death, an Action of Co⸗ 
venant being bzought ; fo2 if the Reſervation of the Rent after 


ſervation is but a Return of ſomething out of the Thing 
' demiſed, by way of Retribution out of the Eftate demifſed, 
and ſo it ſhall enure as the Eſtate ſhould have done: Thete: 
koze, if a Man has a Term fo2 100 Pears, and makes a Leaſe 
«of it fo2 50 Pears, reſerving a Rent during the Term, to 
him and his Peirs, it is void as to the Heirs, but ſhall go 
to the Executoz. It two Jointenants make a Leaſe fo2 Pears 
Ware Indenture (ſo as — may be no Eſtoppel) reſer⸗ 


. I ving 


Letter H. Nat. Br. 94. ©gainſt a Biſhop, fo2 not admitting. 

Hob. 318. 6 Ed. 4. 9. b. Bob. 2055 260. 14 H. 8. 31. 21 Ed. 4-23, > 
An Action ok the Caſe viil not lie agaluſt the Lozd of a 

Mano? fo2 not admitting a Coppholder, no2 againſt Feoffees 


will not make Livery; but the pzoper Remedy is by Subpana, 


becauſe all Perſons that ſtood might have the like Aﬀion, if 
this would lie; and afterwards, viz. Paſch. 1672. Sur bre“ 
d* Error te Judgment fuit affirme en Bank le Roy. 


- Sacheverell ver ſus Walker. B. R. 


Ames Sacheverell, under wham the Plaintiff claims, makes 
a Leaſe fo; Years to the Oefendant, pielding and paying 


n 
- © SS 


the Leſſo2 dies: The ſole Queſtion was, Whether o2 no 


his Death were void, then Covenant would not lie, fo2 the 3 
Covenant is governed by the Reſervation. Hale, Chief Ju? 
ſtice, gave the Opinion of the Court upon theſe Reaſons; 
Every Man that has an Eſtate, has it in one of theſe two 
Capacities ; if it be a Fee-ſimple, then he hath a Capacity that 
tranſmits the Eſtate to the Heir, if it be a Term foz-Years, 

then his Capacity tranſmits it to the Executoꝛs; and a Re- 
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ving a Rent to one of them, it ſhall enure to them both. 
An Indenture of Leaſe was d2zawn from two Jolntenants, 
rendzing 200. Rent; one only ſealed the Deed, the Bent 
was arrear; he that ſealed the Deed bzought his Action; and 
reſolved that he ſhould lay the Demiſe of a Poietp, pield⸗ 
ing 10 l. Rent, 21 Car. B. R. Cited, Tenant in Tall to 
him and the Peirs Females of his Body, makes a Leaſe 
accoding to the Statute, reſerving Rent to him and his 
Heirs ; it was a good Reſervation within the Statute, be- 
cauſe the Law will uſe all poſſible Jnduſtry to make the Rent 
wait upon the Reverſion : It the Owner of the Land and 
a Stranger leaſe by Jndenture, reſerving Rent, this ſhalf 
enure to the Stranger by Concluſion ; but here can be no 
Eſtoppel, becauſe the Erccuts2s are not Partfes to the 
Deed, and ſo it cannot come to them. The Lo2d Clare and 
his Wife join in a Leaſe of his Land, reſerving a Rent to 
them, &c. this was good to him alone; to2 it could not enure 
by Eſtappel as to the Wife, becauſe ſhe was a Feme Co⸗ 
vert; and reſolved he might declare as of a Leaſe made by 
himſelf : Aſſo a Reſervation ſhall not be conſtrued ſo ſtrictly 
as a O2ant ; as if Leaſe be made fo2 100 Pears, if A. and 
B. Do ſo long live, it determines by the Death of one of 
them ; but a Reſervation of Rent, if they fo long live, ſhall 


not determine till the Death of them both; and ſo a Feoff. 


ment to one oz his Heirs creates but an Eſtate fo2 Like. 


5 Co. 111. but a Reſervation to one oz his Hefrs, all one as 27 Hen: 8. 


to him and his Heirs. 1 Inſt. 214. Ik it had ended at during 


the Term, the Reſervation had been good without Diſpute. 


and it being ſo, it ſhall not be avoided by an Omiſſion 

of theſe Mozds which are void. Judgment pro Quer. per 

Curiam, Nov. 18, 1671. & 10566 on POT Long 5 „ 
Vide 1 Cro. 296. Semble, cont. Lat. 100, 255. Jon. 39. 


Ferdinand Myan werſus Anne Okey. In C B. (7 


THERE being a Trial between the Defendant and one aaion for 
1. Holford, the Plaintiff was pzoduced 'as a Witneſs Words. 
againſt the Defendant : And here he avers that he ſwoze 
nothing in that Trial but what was material to the Iſſue ; 


and that the Defendant ſpoke theſe WMozds to him, Mr. 


Myan forſwore himſelf in every Thing that he ſwore in this 
Cauſe, (diſcourſing of that Trial at Guila-hall). Moved in 
Arreſt of Judgment that the A#fon will not lie, becauſe ft 
is not ſaid that he perjured himſelf ; but relolbed per Wild 

Sits © and 


Py „ 1 * 
2 — nee Lv Eats <; 


18 3 De Ter erm. S. Michaelis 1671. 


and Archer, that the Adlon well lay, becaiiſe he ſays that he 
kwoze nothing in the Cauſe but what was pertinent to the 
Ifſte ; and the faying that he foz{wore Himſelf in that Canfe, 
and it appearing to be in a Court of Retozd, it is well 
maintainable: And Wild cited a Caſe where the CUo2ws were 
theſe, Thou haſt forſwore thy ſelf: The Defendant juſtifies, 

that in ſuch a Canſe in a Court of Recow he ſwoxe falle; 3 
although the firſt Mozds were not atkionable of chemleſves, : 
yet having erplained himſelf in his Juffification that it was '$ 
intended of a kalſe Dath in a Court of Reco, the Aion © * 
well al — cited 3 Cro. 135. Hob. 282. pro Quer'. 2 


/ 77 =: © Oe verde Robinſon. 


Afton for 1TH E Plafntiff was a Sugar⸗Baker, &c. and the DOD⸗ 

— fendant diſcourſing with one of his Creditoꝛs, to £ 
whom he owed about 101. faſd, I will not give you two Shil- Y 

ling in the Pound for your Debt, he (nuende the Plaintiff) is © 
a pitifal Fellow, and owes forty Pounds more than he is worth, 3 
By the Opinion of the Court the Wozds are acktonabte. 
Rot. I NYE 09. ] 
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(19.) | — 8 Gladding. In C. B. 3 


4 — 
Cc, 
. — — — 
1 "a Þ 
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Covenant ver- "BE Teftato? of Gladding was Regitter to the Arch- 

- N deacon of Suffolk, and grants the Office of his Scribe 

Pot Caſe 24. ts the Plaintiff, and covenants that he ſhall enjoy it as 
long as he o2 any other Perſon had oz did claim the Place 
of Regiſter under him; and that he would not revoke, annul, 
'02 evacuate the faid Gꝛant; afterwards. he furrenders his 
Place to the Archdeacon ; and the Plaintiff being diſturbed 
— brings Covenant: Reſolved that it would not lie, becauſe 
that having ſurrendzed his Plate, the Archdeacon did not 
claim under him, but his Eſtate was abſolutely dꝛowned; 
and the Covenant was but foz as long as he o2 any Body 
_ efaiminy unver him had the Dflice of Begttter. Vide Hob. 41. 
Quoc quer nil Ne e 
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Dap of the holding the Parliament, the Coutt inclined again 


viſare vult quoad proximam Term. 


— * 
— 


Browning verſus Halford. In C. 3. Cee) 


H iford rontrated with Browning (being High Sheriff) tu. or xd. 6. 


fo) the Utiver-Sheriff's Place ko: rco1. and fox the 
Payment of thr ſaid 1601. gabe a Bond of 200 l. to his Son, | 
upon which the Aion was brought: The Defendant pleads 
the Statute bf 5 Ed. 6. that all Conttaifs kö: Dificers con- 
terning the Exertitfon of Juſtſce hall be void, and then ſays 
that corrupte agreatum fuit, &c. The Judges inclined that t 


Fond was void; (and \ adjudged in the King's Bench, ut 


audivi); but by Reaſon the Dekendant had milalledged the 


the Oekendant, and cited Parrridge's Caſe in Plowd. Here the 
Defendant alledged ad Parl. tent. 13. fnſtead of 23. Juſtice 
wild fatd, he knew a great Cauſe miſcarrp in the King's Bench 


upon the Statute of Hue and Cry, in faping tent. apud Weſt- 


minſter, fhiſtead of Wincheſter ; it was put off till the nert 


Browne verſus Hartſhorne. In C:B 210 


© Reſpafs for taking his orte: The Defenvaiit julttfirs Treps: 


by Ufrttte of a Diſtriagas out of a Court Baron in 


the Mano; of 8croovy. Thyee Exceptions taken by Nudigate 


to the Julkification; (r.) Becanſe he ſays the Court was 
held befoze the Steward, o; Clerk of the Court ; whereas a 
Court Baron ought to be held coram ſectaroribus ; the Court 
inclined that was weil enough, betaute fuch Court map be 
held ſo by Pꝛeſcription. e | 


Except. 2: Becauſe he doth not ſay aſſy Plaint was en⸗ 


tred; but that was ſuppoſed to be well engugh; becauſe de 


doth kap that he did aiſtringere ad reſpondendum ſuch à 
one, &c. And this Difference was taken by Wilg, that if a 
Derjeant in London juſtifies an Arreſt, he mul ſhe that 
there was a Plaint entred, fo2 that is his. (Warrant, ald 
he has no other, but a Bailiff, that hath a Warrant under 
Hand and Seal, need not aver that a Plaint was entred, fo? 
his Wartant is his Juſtification. TR ao 
Except. 3. Becauſe he doth not ſhew that he returned the 
Motets; no that auß Court was horde aft r ft, a that _ 
wes fuppoſes to be fatal. 12 H. 8. Kelloway; {64 Carid ad- 


Hlarvy 


— — 


20 De Term. S. Michaelis 1671. 


(22.) Harvy and Corydon verſus Willoughby. In B. R. 


3 le HE Plaintiffs intitle themſelves to each of them a 
ſcription Pre- Mill, and declare that they had uſed to repair the laid 
Pills, and preſcribe, that all the Inhabitants within the 
Mano? had uſed to grind omne frumentum that they ſpent, 
&c. at their Mills, oꝛ at the Mill of one of them. Two Excep⸗ 
tions were taken to the Declaration by the Court; koꝛ as this 
Peeſcription is alledged, poſſibly one of the Plaintiffs might 
have no Cauſe of Aſdtion; koz if A. have an antient Mill BZ 
where the Inhabitants uſe to grind, and B. ereffs a new 2 
Mill in the ſame Town, it may be truly ſaid, that the Jn- 
habitants are to grind at the Pills of A. and B. 02 the Pill 
of one of them, although they were not obliged at all to 
-grind at the Mill of B. Per Hale C. J. But to intitle them 
both it ought to be alledged, that all the Cozn not 
ground at the Mill of A. ufed to be ground at the Mill of 
B. and that all the Com not ground at the Mill of B. uſed 
to be ground at the Mill of A. and then both had been in⸗ 
titled, (2d Excep.) They pꝛeſcribe to grind omne frumentum 
ſpent in their Pouſes, which is not good, fo2 it may be they 
ſpent Coꝛn and never ground it all; as what they give their 
Pigs and Hens, and make F rumenty with, which they ſhall 
not be obliged to grind; but it ſhould have been ſaid Omnia 
grana molienda ; and Twiſden Cited Ayliffe and Charleſworth's 
Caſe, where the Pzeſcription was adjudged bad koz this 
Point. . pro def. Vide Hob. 189. „ 15 


. 50 5 Brian verſus: Nlunteth. In B. R. 


-CTION of Debt upon a Bond; the Condition was 

to ſeal an Indenture of Demiſe, and to perkozm all Co⸗ 
venants contained therein: The Dekendant pleads that he 
ſealed the Demiſe, and perkozmed all the Covenants therein: 
The Plaintiff demurs, becauſe he doth not ſet toxth what the 
Covenants are. Judgment pro Quer. niſi. 


Het. 80. 
t Cro. 421. 


Steping werſus Gladen. In C. B. 


= \LADEN being Regiſter to an Archdeacon grants the 
U Dffice of Scribe to the Plaintiff, as long as he oꝛ any 
Body claiming under him ſhould exerciſe the Place of —— 
on FS. gl er, 


— 


— 


_— 


De Term. S. Michaelis 1671. 
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. 


fer. and then covenants, Quod non revocaret, adnul'arer ſeu 
9 the laid G2ant, and after ſurrenders the Office of Re- 


giſter to the Archdeacon; and the Plaintiff bzings his Aſtion 


upon this Covenant. Reſolvey, that the Aion will not lie, fo: 


the Gant being but during the Time that he oꝛ any Body 
clatming under him ſhould be Regiffer, when he ſurrendered 
the Place the Atchdeacon did not claim under him (noꝛ any 


Body elſe), and the Covenant, that he will not revoke, &c. 


extends only to the Gzant of the Scribe's Place. And 
Vaughan C. J. ſaid, it is no mo2e than if a Juſtice of Peace 


-grants to one to be his Clerk, and covenants, that he will 


not revoke oz annul the ſaid Gzant, if he be afterwards put 
out of Commiſſion he hath not bꝛoke the Covenant, foz it is 
but whilſt he is Juſtice of Peace; and ſo of a Baflſiff of a 
Mano, 02 Keeper of a Park, the Owner may diſpark. Hob. 


41. Jud' quod querens nil capiat. | | 


„ 


Rutter verſus 


{ \ mencing a Suit againſt the Uncle of the Plaintiff, in 
Conſideration the Plaintiff would not join with his Uncle 
in the Defence of the ſaid Suit, the Defendant pꝛomiſed 
to give him 101. Reſolved, that here was no good Conſi⸗ 
deration, unleſs that he had ſet fozth a Pꝛetence of ſome 
Intereſt in the Land, oz that he was Hefr to his Uncle, 


whereby it would have been in Pzobability an Advantage 


to him, that the Land ſhould not be recovered by the De⸗ 
kendant, but there being no ſuch Indutement laid, it is no 


moꝛe than if he had ſaid to a Stranger, if you will not join 
in the Suit J will give you 101. Jud? quod querens nil capiat 


per billam. 
Anonymus. In B. R. 


1 Place; the Court at firſt doubted whether it would 
lie oz not; but afterwards eodem termino it was granted. 

(Hale) It will lie foz the Steward of a Court-Leet o? Court: 
Baron. (Twiſden) Jt will lie foz a Conſtable, Pariſh 


it was alſo granted to reſtoze a Fellow of New College eodem 


r 
ND declares, that whereas the Defendant was com- aguopte 


\ Mandamus was moved foj to reſtoze a Sexton to his Mandamus. 


Sy. 47. 
ö - 2 Roll. 455, 
Clerk 02 Church-warden, becauſe they are publick Officers, Lich 124. 


termino. Vide 11 Co. 28. le power de le bank le roy en ceo. Dy. 50,209, 
_ OOO „ D £333: 


(28.) 


Limitation. 


Hill. 


erm. 
1671. 


In Banco Regis. 


Eberough verſus Gates. 


ET fur obligation conditioned pur le performance d'un 


award, Pꝛoviſo, that it be made fn Writing 
/ ready to be delivered at the Shop of J. Ss. The 
Defendant pleaded Nullum fecerunt arvitrium ; the 


Platnttff ſets koꝛth the Award, and monſtre ꝙ fuit parat eſtre 


deliver ſecundum formam & effectum conditionis. Reſolve q le re- 


plication eſt male (doit aver q fuit parat eſtre deliver a le lien &c.) 


& qꝰ e matter de ſubſtance & ſic general demurrer eſt bien. 


Buckle ver ſus More. 


sſumpſit to pay Money within ſir Months; le defendant 


plead Non aſſumpſit infra ſex annos, eſt male, ſed doit plea- 
der q cauſa actionis non accrevit infra ſex annos, fo the Action 


accrued from the Default of Payment, not from the Time 
of the RE: | 


* 


Emerſon verſus Amell. 


"Fecuts? biings an Adlon of Treſpaſs upon n-the Statute 


of 4 Ed. 3. fo2 cutting and carrying away of Cozn in 


0 the: Life-time of the Teſtatoz: and Damages intire being 


4 given, 


| 


"ap | 
i 
7 2 Cay 


De Term. 8 Hill. 1671. 


given, and Judgment thereupon in C. B. a TUrit of Crro2 
was brought to reverſe the Judgment; becauſe the Statute 
gives only Remedy ko; Goods taken away, and ſo there 
ought to have been nothing given fo2 the Cutting, But it 
was reſolved per Curiam, that it was well enough, becauſe 


ft is one intire Treſpaſs; and ſetting fozth the Cutting is 


but a Deſcription how he took them away. as if a Man cut 
a Tree and carry it away pꝛeſently, it is not Felany, but 
one intire Treſpaſs; but if he cut it and let it lie, that the 
Pꝛoperty flesps fo2 a Time in the Owner, if he then fetch 
it away, it is Felony, Per Hale. e 


Anonymus. 


"YRohibition moved fo? to ſtop the Pꝛobate of a Till (that 


did concern Lands and Goods) quoad the Lands; but 
denied per Curiam. 1 Cro. 396. 


Walker verſus Miller. 


7 Ommoner bzought an Aﬀian koz inclofing and depꝛiving Common. 


him of his Common; and ſets koꝛth the Cuſtom, that 


fo2 two Pears, when the Land uſed to be ſowed, he had 


Common from the Time that the Ton was reaped quouſq; 
reſeminaretur, and every third Pear, when the Land uſed to 
lie fallow, he had Common per rotum annum. It happened 
the Land was not ſowed in ſeven Pears oz moze; the Que- 
ſtion was, what Common the Party might claim. (And by 
Hale) De had Right to put in his Cattle per totum tempus 
that it was not ſowed, fo2 when his Cattle were in, he was 
not bound to take them out quouſq; reſeminaretur; ànd if the 


Owner did not ſow it, he might continue his Cattle. 


Lady Baltinglaſs. 


"Fu Cafe was this: Apon a ſpecial Uerdi# Sir Arthur 


Throckmorton, Father ta the Lady Baltinglaſs, was 


ſeiſed of the Lands in Queſtion, aud conveyed them amangſt 


other Ales) to the Ale of Sir Peter Temple (who married 


the ſaid Lady) and his Lady, during their Lives, and after 


their Deaths ta the Uſe of the firff, ſecond, &c, Sons of 
their Bodies to be begotten ; Pyoviſo, that it ſhall be law- 


ful. 


(30. PEN 


(31.) 


(32.) 


De Term. 8. Hill 1671. 


6 Co. 37. 
2 Rolle 262. 


Demand. 


Hob. 331. 


ful fo2 the ſafd Sir Peter to ſet and let any of the ſaid Lands 
uſually letten; fo2 twenty-one Pears, oz fo2 any Number of 


the old Rent; Sir Peter leaſes the Lands in Queſtion fo2 99 


_ Pears, determinable upon thee Lives, (reſerving the uſual 


Rent) and fo2 ſo long as the Leſſees ſhould duly pay the ſafd 


Rent. Foz Part of the Land they did not find any fozmer 
Leaſe; and fo2 the other Part they found that it was foz- 
merly leaſed, but found but one Leaſe, Jt was argued by 


Serjeant Jones pur les leſſees, and by Serjeant Ellis pur le 
Dame Baltinglaſs. 


iſt Dueſtion was, Whether the Leaſes were good in their 
Creation; fo2 it was agreed on both Sides, that the Leaſe 
was not derived out of the Eſtate of Sir Feter, (foꝛ he had 
but an Eſtate fo2 Lite) but out of his Power, and then he 


- ought to obſerve all the Circumſtances and Circumſcriptions 


of that Power. Jt was firſt doubted, whether this Land 
ſhall be ſaid to be uſually let, as it is found; it was agreed, 


that Land ſhall not be ſaid to be uſually let, unleſs it be 


twice leaſed, Vaughan took a Difference between uſually 
demiſed and Lands uſually in Demiſe; fo2 he ſaid, that 


Lands might be ſaid to be uſually in Demiſe if there were 
but one long Leaſe of them; but uſuaily demiſed muſt be 


twice let. Serjeant Jones ſaid, a ſpecial Gerdi hall be ta- 


ken by Intendment; and it being found that the old Rent 
was reſerved, it hail be intended to be uſually demiſed; and 


fo2 the Jntendment of ped Uerdits be cited 3 Cro. 169. 
2 Rolle 669. Hob. 52. 3 Cro. 5 


2d Queſtion was, admitting that the Mods fo long Do 


amount to a Limitation, whether a Demand of the Rent is 


not requiſite to determine the Leaſes; the Caſes in / E. 4. 16. 


and 37 H. 6. 23. were agreed. But Jones took a Difference 


between a Limitation that depends upon the dofng of ſome 


_ collateral AX which is to be but once done, and the Pap⸗ 


ment of a Rent iſſufng out of the Land, which hath ſuccel⸗ 
ſive Acts; that in the laſt Caſe there ought to be a Demand, 
but in the firſt not. Upon a Condition, though the Rent 


be payable out of the Land, yet there ought to be a De⸗ 
mand befoze Entry. 3 Cro. 415, 536. No Advantage of a 
Nomine pœnæ without Demand. Hob. 82. Godb. 154. No 


Penalty ſhall incur fo2 Non-payment of Rent without De: 


mand. 1 Cro. 16. Hob. 8. 2 Cro. 145. 1 Anderſon 237. 2 Roll. 
261. 1 Cro. 77. And Jones ſaid farther, it will by this Means 


be in the Power of the Tenant to determine his Leaſe when 


he pleaſes, if no Demand be requiſite, Ellis took this Oif- 


4 ference: : 


Pears determinable upon one, two o2 thꝛee Lives, reſerving 


Lee” 
> 55 
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ference,, That if a Bond be tendered befoze the Day it is 

good; but otherwiſe of Rent, fo2 that ought to be tendered | 

at the Day, And Serjeant Ellis ſaid, that it is uſual, where 

a Leaſe is derived out of a Power, to add ſuch a Limita- 
tion, viz. ſo long as they ſhall pay the Rent; becauſe it is 

not p2operly a Rent, and ſo no Means koz the Reverſioner 
to recover it. Vide 1 Co. 139. a. 


OP 


puis in term' paſchæ fuit argue per Uaughan C. J. q' done le 
opinion de tout le court & il dit, that the Leaſe was not de⸗ 
rived out of the Eſtate of Sir Peter Temple, but out of his 
Power; and that ſo long was a Limitation, and not a Con- 
dition, and ſo no Demand requiſite, 1 Inft. 235. a. | 
2. Foz the Clauſe, what ſhall be intended Land at any 
Time uſually let? Uſually let ſumitur dupliciter. 
1. Foz ſeveral Aﬀs of leaſing. 2. Foz Land uſually in 
Demile, as a long Leaſe of 50 Pears, At any Time has 
various Significations. 1. Jt is as much as ſome Time, viz. 
were you at any Time at York. 2. As much as all Times, 
viz. ſuch a one is to be ſpoke with at his Houſe at any Time. 
Jud pro def q fuit Dame Baltinglaſs. N 


O)„ꝰ)ꝰ)n OT G3 


HE-Plaintiff ſets forth, that he was Caupo, Ang” a For Words. 
1 QQifualler, and of good Fame, and the Defendant ma- 
licioufly ſpoke theſe Wowds of him, Robert Nuton puts Lime 
in his Ale, and killed Edward Cuthbert, and the poor Man loſt 
his Life and his Eyes by drinking Muton's Ale. It was objeften 
by Waller, that the Moꝛds are not a#ftonable, 'becauſe a 
Uictualler ought not to ſell Ale. 2. Becauſe he hath alledged 
no ſpectal Damage ; & le court incline q les parols fieront ac- 
tionable. T l | Ai 15 


: S 


HE Defendant was Parſon of Ringlington, which was Ejectione de 
ok the real Ualue of 50 l. per Annum, and but of 5 1. rectoria. 

in the King's Books; he was afterwards preſented to the 792 £64 
Parſonage of Elme, which was above 10 1. per Annum in yaugh. 120, 
the King's Books, but neglefs to read the Articles accoꝛd⸗ 
ing to the Statute of 13 Eliz. whereby the Benefice became 
void; the Patron, befoze the End of the ſix Months, pꝛe⸗ 
lents the Plaintiff to the firſt Benefice, who bytngs an E- 
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had been, by the Wozds of the Statute; but this all not 


jekment ; and all this was ; found in a ſpecial Gerdie, ar- 


gued by Maynard pro quer*, and by Ellis pro def”, There were 
thre Queſtions; 1ſt Queſtion upon the Statute of 21 H. 8. 
how the Galue of 81. per Ann. ſhall be ffated, whether ac- 
cording to the real Ualue, oz accozding to the Ring's Books? 


2d Queſtion, CUhether o2 no the Patron may not, by the 


Common Law, pꝛeſent to the firſt Benefice upon the taking 


of the ſecond, be the Ualue of it what it will? 


3d Queſtion, Whether his not reading the Articles within 


two Months, and thereby the avolding of the ſecond Be⸗ 


* — he had never been pzeſented, doth not reſtoze him 
to the fir 

Ad primam Qu. The Computation of the Ualue ſhall not 
be intended to be by the King's Books, foz thoſe Rates were 
not made tiff 26 Hen. 8. which was after the Time of the 
making of the Statute, and ſo the Statute could not refer 
to them. 2. When an At of Parliament doth intend thoſe 


Rates, it mentions them, as 13 Eliz. 12. 3. No Man, in 


Pleading of Uatue, ever ſaw Mention made of the King's 
Books. Dyer 129, 237. Jt deſerves no Favour, fo2 taking of 
two Senefices was looked upon as an ill Thing, 


Ad ſecundam Qu. Þe held, that the firſt Benefice is votd 


by the taking of the ſecond, by the Common Law ; and the 


Patron may take Notice of it, if he N as appears in 
4 Co. Holland's Cale; and fol. 78. Digby” 


Ad tertiam Qu. By not reading the Art 
tion, Jaftitution and Inductian are vold, as if they never 


reſtaze him to the firſt Benelice, fo2 it ſhall. be vold as to 
bim, but not to prejudice another. 


made fo2 the Repoſe and Quiet of the Church; and if it 


ſould not be valued by the ſtated Ualue, it would hurry it 
in perpetuam brigam, 
2, This Statute was mave fo2 the Encouragement of 
_ Eccleſiaſtical Perſons; and what Encouragement would it 
be to hade a Beneũte of 81 per Ana. ; real Galue, and it 
has taheis away all other Maintenance, as Farming, -&c. 


3. Jt was made (cn Hoſpitality and Reilef of the Pons, 
which catinot be done out of 81. per Ann. 


As to the Objeſtion that was made, that the Rates were 


wade, after the Statute. Anf Though this Rate were nat 
then made, yet 1 were then ſtated — as — 11 


4 "B+ 


few the Peeſentae 


Elis ko: Defendant: Ad primam Qu. This Statute was 


; "The Low will not adnut the Ciergy to be apjudged by | 
| the Loity fo the Galue, but to have a certain Aalue. | 


4 * wy br 4 
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= H.4 35. 24 Ed. 3. 35. Nat. Br. 44. He confeſſed if a Wan reco- - 
= ver in a Quare Impedit, he ſhall recover the true Ualue ; . be. 


' cauſe a Tort-feaſor ſhall be puniſhed accowing to the Tozt he 
hath done: The Caſes foz it are Noy 38. Hugh. Abr. 184. 
and he cited a Caſe of Drake and Hall, adjudged in C. B. 


Paſch. 10 Car. 1. per Cur. but the Reco2d could not be found: = 


but it is cited in 1 Cro. 456. 
Agreed ad ſecundam Qu. 


Ad tertiam Qu. The Statute ſaps, the firſt Livin that be 
votd, as if there had never been Jnffitution, Judution, &c. 
And ik that had never been, certainly the firſt had never 
been vold. He cfted Drury's Caſe, 8 Co. 5 Co. Winſor's Cale, 
The Dperatfon of an At of Parlſament fs ſo ſtrong, that 


where ft makes a Thing vold, it is void to all Intents and 
Purpaſes, as 3 H. J. 15. 4 H. 7. 10. 10 H. J. 22. Dyer 22. 


15 Ed. 3. Pitz. Petition, 2. Dyer, fol. ult. (Wild) Put this 
Caſe; Tenant fo2 Life makes a Feoffment upon Condition, 


and the Condition is bzoken, he enters fo2 the Fotfeiture, - 


the Forfeiture of his Eſtate is not purged by ft, Puis in 
Trin. Term fuit argue arere. 

Nudigate pro Quer. Agreed that the Rate ſhall be by the 
Tart Ualue in the King's Books; fo2 there were two expꝛels 
Judgments lately in it; (1.) inter le Biſhop of Briſtow ànd 
Hawley, 8 Jac. in C. B. The other was Trin. 6 Car. in C. B. 
Drake b. Hall, Rot. 2284. And to the third Queſtion he ſaid, 
The Statute ſhall not operate ſo violently as to avoid the 
Preſentation, fo2 he was once lawful Jncumbent in the ſe- 

cond Benefice, as to receive Tithes, &c. though he loſt it 
by not reading the articles. Hob. 168. The G2antee of a next 
Avoidance pꝛeſents by Simony, it ſhall go fo2 his Turn. He 


agreed the laſt Caſe in Dyer; but took a Difference between 
not ſubſcribing, which was pꝛecedent to bis Inſtitution, 


and not reading. 


Baldwin fag the Defendant : Before the Statute of 13 
Eliz. Inſtitution and Induction into the ſecond had avotded 


the firſt; but now that Statute hath a Rettroſpe# to 21 H. 8. 


and expounds. Acceptance there, fo2 now he is not perfet 
Incumbent till he read the Articles; and Relation by an Ack 


of Parliament ſhall have great Force, and ſometimes be 
very Home as 3 H. J. 15. toH. J 15. Vide poſt * 64. 


— Chamber- 


= om 3 % * ” « 5 y > 
c ” . *% * » i 
— — a ' — « 
„ \ s * . ok wv ' . — 33 — Dr w . 8 
8 19 „„ 
* a . p ; 8 . * — * ” 1 1 
'Y ; 14: . 1 11 =o . 
. 4 a o 5 3, - l * p % ; 2 * 
7 4 — - 
* | . 8 . . — ” — — 4 N * — — 
. 


5 Chamberlaine ver ſus Pickering. 


Sſumpſit againſt Pickering,” Executoꝛ: : The Defendant 
pleads four Judgments, and that he had but 51. Aﬀets 
to ſatisfy thoſe Judgments (each of the Judgments being 
fo2 a greater Sum). The Plaintiff replies to one of the 
Judgments, that it was kept a Foot by Fraud and Co- 
vin, &c. and demands Judgment, whether he ought not to 


have his Debt: It was objefted that he ought not to anſwer 


only to one, but to all; as if a Man plead twenty Dutlaw- 


_ ries, and in Bar, and the Plaintiff reverſe one of them, 


this will not ſerve his Turn, but he muſt reverſe them all. 


Vaughan. The Defendant hath four Strings to his Bow, 


whereof each of them will ſerve his Turn ; though you have 


caſhier'd one, yet he hath thee left; and the moſt pꝛoper 


Replication would have been, that be had Aﬀets above 5 1. 


and then if Illue had been taken, and it had been found fo2 L 
the Plaintiff, he ſhould have Judgment de bonis Teſtatoris, as _® 


if ue had been taken upon a Plene Adminiſtravit, and Aſſets 
had been P2oven ; ; & ceo fuit refer al * Turner, q fait 
fine e | | 


« 


IE 


DE 


"Yen Paſche 


1672. 


In Communi Banco, 


Woodward verſus Cantrell. | (36.) | 
Ction ſur le caſe fo2 a veratious Suit, fo2 that falſe 
& fraudulenter & fine aliqua juſta cauſa proſecutus fuir 
a Latitat, f02 200 l. and by Uirtue thereof impꝛiſoned 
him fo2 ſeveral Weeks : Moved in Arreſt of Judg: Hob. 205, 
ment that the Action would not lie, fo2 then every Plaintiff — . 
that is caſt in his Suit would be liable to a new Action; cv Freeman, 
but if he had ſet out the Truth of the Matter, that he had 
ſued him befoze, and recovered the ſaid Debt, and ſo know- 
ingly w_ ſued him again, it might have been otherwite, 


owls ceſs 1 In C. B. PF G9) 
Ac. Aug. 360. fret” IE, 5 
W Illiam Veſſy ſeiſed in Fee deviſes to his Son John, pormedon en 
and the Heirs Male of his Body, Remainder to . 
his Son William, and the Heirs Male of his Body, Re: 
mainder to his own right Þeirs, William the Gzandkather 
dies, J. dies without Illue Male, but leaves two Daughters, 
the now Plaintiffs ; William the Son dies without Iſſue 
Pale; and ſo the Plaintiffs being the Heirs to the Deviſo?, 
bzing this Aſtion. The Defendant pleads that William the 
Son being ſeiſed did infeoff one J. Lane to the Uſe of the 
Feoffo2 fo2 Life, and then to the Uſe of Anne Horton the 
Deſendant, and ſo to the — ok his * and this was 


with 


30 De Term. Paſch. 1672. , 


with — rey againſt him and his Heirs. The Queſtion 
was, Whether this collateral Warranty did bar the Plain⸗ 
tiffs, during the Eſtate of the Defendant. Jt was argued by 
Jones, that it was a good Bar. The Caſe was agreed to be 
the ſame with that of Spirt v. Bence, 1 Cro. 368. and the Ar⸗ 
guments much the ſame. But the Queſtion made by Vaughan 
was, TUhether g2 no the Statute De donis did not fecure the 
Dono! from the Warranty of Tenant in Tail as well as the 
Iſſues of the Donee. Jt was anfwered by Wila, that the 
Iſſues of the Donee ſhall be barred by a collateral Marranty, 
which was agreed by Vaughan ; Ind ſo ſhall the Reverſioner 9 
by the collateral Warranty of another Perſon, but the Sta. 
tute ſeems to pꝛoteck him from the Warranty of the Oonee, 
although collateral, as well as the Jfſue, & adjournatur; 
fo: that Point wag not ſpoke to. 45 

Trinity Term fuit arguis arere, per Ellis pro Defendente, & 
Hopkins pro Quer. 

Ellis: A collateral Warranty is not within this Law; and 4 
fo2 that the Books are expꝛels, 2 Inſt. 335. 1 Inſt. 375. Fitz. '2Y 
Garanty, 16, 57. 27 Ed. 3. 83. but if the Dono? be paivy in | Y 
— ſo as the Warranty deſcends upon him, he ſhall be A 

ren. 5 
Queſt. 2. Whether this Warranty be meſerved fo2 the Be. | 
_ neſit of the Wife ? That it may, altho' the particular Effate 
reſults to the Feoffoz, ſo that it cannot be uſed in his Life, | 
and though it is gone, as to the Fee-ſimple : Foz, (1.) This 
is. a real Covenant, and affeits the Land, and goes along 
with it, and the having the Land ſhall have it. (2.) A Mar⸗ 
ranty may be divided, though it be created in Fee, (and is 
not like to a Signiozy, and Yeſnalty,) 47 Ed. 3. 47. x Inſt. 390. 
Object. Here the Wife fs Ceſtuy que Uſe, and comes in by 
the Poſt. Anſw. She comes not in merely in the Poſt but 
- partly in the Per, becauſe ſhe comes in by the Limitation of 
the Party. Fitz. Voucher 25. 3 Co. 62. And in many Caſes of 
— Warranty where the Party cannot vouch, yet he may rebut. 
7 H. 6. 41. 11 Aff pl. 3. Object. The Anceſfo2 was not 
bound, and then the Heir ſhall never be bound. Anſw. Tho 
on Warranty was uſeleſs in his Time, yet there was a Lien, 
Dyer 69. 
. Hopkins pro Quer- This is not like the Caſe 1 Inſt. 390. 
where the Feoffee with Warranty re-infeoffs rhe Feoffo2 and 
a Stranger, &c. ko; there the Warranty was attached be⸗ 
foe the Re-infeoffinent ; but the Eſtate in the Feoffo2 and 
. Clarranty are uno fat, fo that the Marranty never veſt⸗ 
ed, no2 ever coun becauſe the Eſtate immeviately reſulted 
4 —m—_— 
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to te Fooffv? ; 


FIC 
bert, fo2 he is in purely by attete, and u 
by the ö L f Ceſtoy que Uſe and his Froffes dab 
joined in a Fooffmont after the Statute of 1 R. 3. and be- 
fore 24 H. 8. it Hall be the Feoffment of ye Feakves. 
r Inft. zer. d. 


Paine verſus amor, In C B b e 3 


E is 4 Presbytorian, and deſigns and practices againſt che Aion for 
| H King and his Iatereſt. Oy not attionable per Cur', Wren. 
quia nimis general”, 


Bud werſus Weſt. In 00. 


EBT upon an Obligation conditioned not to hunt in Plading 
the Plaintiff's Warren. The Defendant pleads that 

he did not hunt in his Warren. The Plaintiff replies and 

ſays, that after the making of the Bond, and ante diem im- | 
petrationis brevis, &c. venatus fuit cum retibus. The Deken⸗ 5 
dant demurs; and adjudged againſt the Plaintiff, becauſe he 
doth not alledge where his Warren lay, that the Oefendang 
might have taken Iſſue ; and Vaughan ſaid, that Venatus fuir 
cum retibus was Nonſenſe, fo? it is the Dogs that hunt, and 
not the Nets. 


* - * 


Porter wer ſus En e. In B. R. 0. . 
3 2225 N bn” OP ON. a — 7 gart. 
HE Defendant was Gzandehiſd to the Earl of New- Nettes 
port, and he by his Mill deviſes the Lands in Queſtion 
ts the Counteſs fox Life; and afterwards to the Defendant; 
pꝛovided that ſhe marry with the Conſent of Truſtees by 
him nominated , and if ſhe did marry without their Con- 
ſent, then to the Plaintiff: She married without the Ton⸗ 
ent of the Truſtees. The great Queſtion was, Whether 
Notice ought to be given ts her of the Condition, 02 whe⸗ 
ther the ought to take it at her Peril? 
- Argued by Jones, that ſhe ought to tate Notice at her 
Peril, fo2 theſe Reaſons ; - _ 
(::) The Teſtatoꝛ hath appointed no Notice to be given; 
and it was in his Power to give the Eſlate upon what Con⸗ 
ditions he pleaſed, (2.) This Condition is anneted en the 
ate, 


— — K.—_—_—_ cc 
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Etſtate, and is contained in the ſame Deed, and the Devilee 
hath the ſame Means to come to the Knowledge of the Con- 
dition as of the Eſtate. (3.) This Condition is as much 
within the Notice of the Party that is to loſe the Eſtate. 
as of him that is to gain the Eſtate: There the Party, that 
is to take Advantage of the Condition, has not an eaſier 
Way to come to the Knowledge of it than the Party that is 
to loſe by it, there ſhall be no need ok Notice. 5 Co. Mal. 
lorie's Caſe. 3 Cro. 353. Hob. 14. 18 E. 4. 18. 8 Co. 93. 6 H. 
7. 4. Perk. 151. Obj. The Defendant was an Jnfant at the 


ok Age. Anſ. (f.) Though ſhe be an Inkant, pet ſhe is a 
Purchaſer. (2.) An Jnfant ſhall in many Caſes loſe his 
Eſtate hy the Bꝛeach of a Condition. (3) The Plaintiff is 
an Inkant too, viz. eight Pears old; and ik that be any 
Plea, it is the ſtronger fo2 the Plaintiff, Caſes objefted 
were 8 Co. 89. Frances's Caſe, 2 Cro. 56. 2 Cro. 144. 8 Ed. 
4 1- Caſes pro Quer, 4 Co. 81. 1 Roll. 496. 1 Cro. 575. 
Winnington pro def*: Where a Penalty is incurred, there 
Notice ought to be given. 22 E. 4. 27, 28. 2 Cro. 391. Winch 
104, 10%. 1 Cro. 416. V | 
Puis, ut audivi, judgment fuit done q n'eſt neceſſary a doner no- 
tice ; & juſtices” relyont ſur Sit Andrew Corbet's Caſe en le 
— rs LE e 5 


Morris verſus Chapman, Under-Sheriff of Bucks. 


"THE Plaintiff declares, that whereas he had ſued an 
* ' Elegir upon à Judgment againſt one Inglesby, and 
. .- that the Defendant being Under-Sheriff, by Uirtue thereof 

had ſeited ſeveral of the Goods of Inglesby, and the Defen- 
dant, in Conſideration that the Plaintiff would p2oſecute 


pꝛomiſe, that he would cauſe the Writ to be executed, and 
thoſe Goods to be found upon an Jnquiſition, and would 


riſe, and avers, that he did ſue out a Writ, and authofſe 
J. S. to receive them. The Defendant pleads, that the Per⸗ 
ſons authoziſed gave Notice to Inglesby, and ſo the Dooꝛs 
of the Houſe were ſhut, that he could not enter and ſeiſe 


the Plea was idle and vicious; but the great Queſtien was, 
whether the Pꝛomiſe was not void. It was urged by Nu- 


Time of the Beach of the Condition, viz. fourteen Pears 


another Writ ok Elegit, and deliver it to him, did aſſure and 


deliver them to ſuch Perſon as the Plafntiff ſhould autho⸗ 


the Goods, The Plafntiff demurs. 1. It was held, that 


digate, that the Thing was lawful, becauſe | is no moze 
4 than 
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. 


than is his Duty, to cauſe an Jnquiſition to be found when 
a CArit is delivered to him; but the Court took a Difference 
between Finding an Jnquiſition and Pꝛomiſing to find ſuch | 


Goods upon an Inquiſition; fo2 there the Sheriff ſeems to Rel 16: 


intereſt himſelf, and ingage that the Jury ſhall find ſuch. 
Goods to be the Goods of Inglesby. It was farther objefed, 
that here being an Aſſumpſit to do ſeveral As, although 
one might be unlawful, vet the Neglefing to perkozm that 
Part that was lawful, viz. the Executing the Writ, was 
ſufficient Cauſe ok Aﬀion. It was anſwered by the Court, 
that altho' they be ſeveral Acts p2omiſed, yet they are de⸗ 
pendant upon one another, and are as it were the ſame At; 
fo? the Finding of the Goods muſt be by Execution of the 


Writ. It was farther reſolved, that the Seiſing of the Execution. 


Goods upon the firſt Elegit without a Jury was illegal, and 
the Sheriff was therein a Treſpaſſer; and then ſhall it be 
intended, that when he makes this Engagement he becomes 
an indifferent Perſon, and the rather, becauſe he was there⸗ 
by to ercuſe his own Treſpaſs? Mozeover a Sheriff is a Per⸗ 
ſon that hath a great Power over and Influence upon Juries; 
fo2 he returns whom he pleaſes, and can adjourn them from 
Day to Day till the Uerdit pleaſe him; and if he do not 
carry himſelf indifferently, the Law will incline 
Conſtrudtion of what he doth, Jud' pro def*. 


The Roll fs Mich. 23 Car. 2. Rot. 786. 


5 Anonymus. 


to an ill 


(42. 


AA of Creſpaſs fo2 taking the Plaintiff's Dogg, Locality, 


The Defendant juſtffies by Uirtue of a Cuſtom to take 
44. fo? all that paſs, &c. unleſs they be bzed oz kept upon 
Duchy Land, The Plaintiff replies, that they were kept at 
Sudford in Leiceſterſhire, which fs Duchy Land; and Jſſue 
upon that; and the Venue came from Northampton, where 
the Aﬀtion was laid, It was moved that the Venue ſhould 
have come from Leiceſterſhire, the Place where the Land 


lay. It was anſwered, that that was the pꝛoper Plate; but 
Judgment was given fo2 the Plaintiff by Uirtue of the new 


Statute, becauſe the Iſſue was tried in the 
where the Aﬀton was ſaid, 


DE 


proper County 


Traverſe. 


DE 


1072. 


In Communi Banco. 


Sir Jo. Tufton werſus Sir Ric. Temple. 


UARE Impedit fo? the Church of Burton Daſſett in 
the County of Warwick. 
The Mano? of B. D. was divided, and the De- 
kendant had two Parts of it, and the Plaintiff 
the Third: And the Plaintiff ſet fo2th, that the Right of 
preſenting every third Turn was appendant to his third 


Part, and that it belonged to the Defendant to p2eſent 


twice, by Reaſon of his two Parts; and ſo ſets fo2th, that 


the Defendant had p2eſented twice, and ſo it belonged to 


him to pzeſent nom. The Defendant ſays, that the whole 


- Advowſon did belong to him, fans ceo that one Turn was 


appendant to the Plaintiff's third Part. 
The Plaintiff demurs generally. The Dbjettions were 


two, 
Baldwin pro Quer': iſt Obj. Jn a Quare impedit the Deken⸗ 


dant cannot traverſe the Plaintif's Title without making a 


Hob. 163. 


Title to himſelf, Foz, 
Jn a Quare impedit the Plaintiff and Defendant are 


both Aﬀto2s, and the Defendant ſhalf have a Writ to the 
Biſhop, as well as the Plaintiff; and if the Defendant ne⸗ 


ver appear, the Plaintiff muſt make Himſelf a Title; and ſo 


muſt the Defendant, if the Plaintiff be nonſuit; in afl Caſes 
the Defenvant makes a Title to — where he counter- 


1 pleads 


* | 7 : 


. n 
r 
— 3 


— 
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-ieavs the Title of the Plaintiff, Hob. 163. 13 H. 3. 12, 2 Hi 


5.2). 11 H. J. 29. 21 Ed. 4. 1. Bro. Quare Imp. 138. 


24 Obj. The Defendant ought to have traverſed the Pꝛe⸗ 
ſentment, and not the Appendancy; fo2 though in ſome 
Caſes it may be done, yet that is when the Appendancy is 
material, and when the Dekendant muſt ſet kozth a Title; 
10 H. J. 2). 20 E. 4. 13. 21 E. „„ 

2 Prefentment with Inſtitution and Jndufion makes a 
good Title to the Plaintiff without moze ado. Hob. 102. 


And therefoze ik he ſets fozth two Pzeſentments it is a 


double Plea. 24 E. 3. 77; Bro. Quare Impedit, 101, 112, 
129, 125. 10 H. J. 2. 1 And. 269, 20. which was the Autha⸗ 


SZ rity that he chiefly relied upon. 


Ellis pro def*: It is always neceſſary fo2 the Plaintiff to 
alledge a Pꝛeſentment (Nat. Brev. 34.) in this Adion. It the 
Defendant ſtands in need of a Crit to the Biſhop, he muſt 
make a Title; but it is not always neceſſary fo2 him to 
make a Title, fo2 he may plead Ne diſturba pas, ag he may 


in a Replevin (where both Parties are Aﬀo2s) Non cepit ; 


7 


but here is no need of a Writ to the Biſhop, and then there Hob 163. 


is no need to make a Title. (Note here, that the Oeken⸗ 


dant's Clerk was inſtituted and induced.) 2. This is a 


Plea in Bar, and ſo is good to a common Intent; and the 
making a Title is but Batter of Fom here, koz it cannot 
be traverſed; and this being a general Demurrer, the Ptain- 


ſets fo2th that the whole Advowſon did belong to him, &c. 

Ad ſecundam obj. The Traverſe is well taken. 1. This 
deſtroys the main Part and Subſtance of the Plaintiff's 
Title; fo2 the Pꝛeſentment is but an Effet of that, and 
ſpzxings from that Root, ſo that this Traverſe is like taying 
the Axe to the Noot; fo? if it be not appendant the Plain⸗ 
tiff hath made na Title. 21 Ed. qr. ; 

2. He that pleads is pꝛeſumed to be beſt conuſant of his 
gwn Title ; and if he will plead moze ſpecialiy than he needs, 
his Adverſary ſhall take Advantage of it, and ſhall be per- 
mitted to traverfe the ſpecial Matters, Hob. 103, 321. (tho? 
it be not material.) Dyer 312, 355, 365. 


kozth, J may take Advantage of it, and traverſe it. 


3. If the Advowſon be not appendant, the Plaintiff hath no 


Title, fo2 he hath ailedged the laſt Pꝛeſentatlon in us; and if 
he had gained a Title by koꝛmer Pyeſentations, yet when we 
preſented again, we are remitted. 1 Inſt, 365. Nat. Brev. 35. 


e And if ft had not 
been neceſſary to ſet fozth the Appendancy, vet when it is ſet 


tiff wall not take Advantage of it. 3. Pere, upon the whole 
Recozd, doth appear a good Title to the Defendant, fo2 he 


* 
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*.Vide Leon. 


154. 


(44) 


\ . 


By-law, det 


{ur ceo. 


'Þe differenced this Caſe from that in * i And: 269. be⸗ 
cauſe there was a ſpecial Demurrer, and ſo might take 
Advantage of Matter of Foꝛm. 2. There the Defendant 


made a Title to an Advowſon in G2oſs, and then the Þze- 


ſentment makes the Title; but where it is appendant, 
the Appendancy makes the Title, and therefoze muſt be tra: 
verſed; and it hath frequently been ſo, as appears Dyer 260. 


x Cro. 61. Hob. 321. 10 Co. 3 of Oxford's Caſe, 


Mayor and Aldermeri of St. Albans verſus D6k. 


bins. In C. B. 


H EY declare, that there was an antient Cuffom in 
the ſaid Bozough, that no Man ſhould exerciſe any 
Trade, Yyſtery 02 Science, &c. unleſs he were a Freeman, 
02 did wozk with a Freeman; and the Ring incozpozated them 
by the Name of Mapoꝛ, Burgeſſes and Aldermen, and gave 
them Power to make Laws fo2 the Good of the Coppozation, 


and that no Foxigner ſhould trade there; and ſo ſet forth 


that they did make a By-Law, that every Man that did uſe 
any Trade, &c. not being a Freeman, and not wozking 


with a Freeman, ſhould kozkeit 28. fo2 every Day, to the 


May92 and Aldermen, to the Uſe of the Co2pozation , and 


that the Law was allawed by the Loꝛd Chancello2 and Lozy 


Chief Juſtice, ſecund' 19 H. J. 67. and ſo ſet fozth that the 
Defendant did uſe the Trade of an Apothecary fo2 400 Days, 
not being a Freeman, &c. and ſo demand 401. and alledge 


that the Defendant had Notice of the Cuſtom. 

Browne pro Quer”, & il dit, iſt, That the Cuſtom is un⸗ 
reaſonable and void; koꝛ, 

1. It doth extlude the Ale of all Crades whatſoever, 
2. All Myſteries and Sciences are within the Cuſtom, and 
ſo are all liberal Sciences, as Law, Phyſick, &c. But to 
that it was anſwered by Ellis, that Sciences ſhall be taken 
ſecundum materiam ſubjectam, ane ſhall be intended here a 


Trade, &c. 


3. It doth erclude all Men from uſing their Trades there, 


| although they have ſerved an Appꝛenticechip there, unleſs 


they be made free, o2 wozk as Journeymen, which is abſurd, 
as Hob. 211. and perhaps no Body. will ſet them on TUozk, 
and the Cozpozation will not make them free. But to that 
it was anſwered, ik the Coꝛpozation refuſe to make them free 
when they have ſerved their Time, thep have a good Ation, 
and other Remedies, Per Vaughan. _ 

I : 2dlp, 


: | 
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azdly, The King's Charter doth but cozrobozate the Cu⸗ 
ſtom, and then if the Cuſtom be void it is no Cuſtom, 
and then the King's Charter cannot operate upon it; and 
the King's Charter of itſelf cannot enable them to make 
Laws that ſhall bind Fozeigners ; neither can a Cuſtom to 
make By-Laws, unleſs it be particular fo2 that Purpoſe. 
zdly, Admitting there were a Duty, yet the Action is not 
well bzought in the Name of the Mapoz and Aldermen, 
without mentioning their Names; fo2 it is not bꝛought in 
their Politick Capacity, fo2 they are incozpozated by the 
Name of Mayor, Aldermen and Burgeſſes; neither is it bzought 
in their natural Capacity, becauſe they are not named; fa 
that the Defendant is at a great Miſchief; fo2 if he had had 
a Uerdit fo2 him, he could not tell whither to go fo2 his 
Coſts; fo? there is no ſuch Cozpozation, and the Perſons 
are not named by their own Names. 

Athly, Jt fs not ſaid in their Charter, whither the Fine 
ſhall go; and then it hall be to the King, 8 Co. 119. and 
ſo they have no Right to it. : | 

It was anſwered to the firſt Dbjeifion, that the Cuſtom 
was good enough; fo2 whatſoever may be conſtituted by a 

Law, and that Law not void, will be good by Cuſtom, fo? 


a Cuſtom ſuppoſes a Law, though it cannot be found, Hob. 
198. 6 Co. 60. | 


= | As to the third Objeſtion, it was anſwered by Ellis, That 
'F the like Caſe had been adjudged in the Erchequer, where 
MF the Gardiners about London were incozpozated, and made 
By⸗Laws, and the Wardens bꝛought an Action fo2 Breach; 
and adjudged to be well bꝛought; ſed dubitavit Curia. But 
it is common fo2 Cozpozations to ſue without naming their 
_ own Names, prour patet per 21 Ed. 4. 66. 4 H. J. 32. 39 E. 3. 


13. 1) E. 3. 1). Dyer 160. 5 Co. 81. 13 Ed. 4. 8. Curia advi- 
ſare vult. 8 1 1 


Hallely Verſus Gaſer. | In C. B. | (45.) 
"HE Caſe was: King Charles the Firſt was ſeiſed Of Replevin. 
the Lands in Queſtion, and granted the Lands to kent. 
Curteene in Fee, reſerving a Rent of 2201. per Annum, with 
Clauſe of Diſtreſs , and lo the Plaintiff ſets koꝛth, that the 
King granted this Rent to the Earl of Pembroke and Sir 
Robert Pye, and granted that they ſhould diffrain foz it; 
and that the Earl of Pembroke died, and Sir Robert ſur- 
vived; and then Sir Robert died, and the. Rent deſcended 
I 


to 
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to Sir Robert the Don; and the Defendant avows as Bal 
liff to him. 

The Plaintiff confeſſes the whole Matter; but ſays, that 
the Earl of Pembroke Diſcharged this Rent in his Life-time 
after it became due; and thereupon the Defendant demurs; 
and ſhews fo2 Cauſe, that here is a Diſcharge pleaded, and 
Hob. 296. does not ſay how he did diſcharge ; and he ought to have 

aid that he did it by Deed, oz to have ſet fozth how, that 

the Court might judge of the Sufficitency of the Diſcharge ; 
which ought to have been done if the Diſcharge had been 
material. But here it was reſolved, that the Avowzy was 

naught ; becauſe ft was fo a Rent due in the Life of the 
Anceſtoz, which the Heir could not fue fo2 at the Common 

Law; and he is not enabled by the Statute, fo2 that only 

ſpeaks of Executoꝛs; and the Avowant does not ſay when 

it deſcended to him, ſo that it might appear whether it were 

due 92 not; and the Court ſaid, as this Caſe is, the Anceſto2 

had no Power to diſtrain; fo2 when the King grants Land 

in Fee, reſerving a Rent, this is a Rent-Service , fo2 the 

King is not within the Statute of Quia emptores terrar; and 

the Addition of a Clauſe of Diſtreſs makes it not a Rent: 

charge, fo2 a Diſtreſs is incident of common Right to a 

Lit. ſe@t.225- Rent-Service; and then when the King granted over this 
Rent it became Seck, and he could not impower the Gzan- 

tees to diſtrain fo? it; And there was another Fault in the 
1 Cre. 436. Avowny, fo2 the Rent was 2201. and he avows only koz 601. 


Sue. 499. fo2 Þalf a Year's Rent, without ſaying that the Reſt was 
latistied. Jud' pro Quer”, 


(46.) Thomas King ver ſas Rotham. In C. B. 


 Recaption. "HE Plaintiff declares, that the Defendant diſtrained 4 

his Hoxſe, &c. and he replevied, and the Delendant 

diſtrained his Cattle again in the ſame Place eadem occaſione. - 
The Defendant ſays he did diſtrain his Cattle alia occa- 

ſione, abſque hoc, that he Did take again in the ſame Place 
ceadem occaſione qua prius. The Plaintiff demurs, becauſe the 
| Plea of the Defendant is multiplex, repugnans, &c. 
Wilmot pro Quer*: 1. This amounts but to the general 
Iſſue; fo2 the general Iſſue is Quod non cepit averia prout 

prædickus querens verſus eum queritur. It was anl[wered per 
Cur', that he could not take Advantage ok that but upon 

A ſpecial 1 and this was general. 


4 2. . bere 


— 5 + ; 4 - * 
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2. Here is a Negative pꝛegnant; fo2 he ſays Quod non 
cepit — in predieto loco, and if he took them in any other 

Place fo2 the ſame Cauſe, the Acton would lie. (Ad quod nil 

fuit dict.) Vide Bro. Neg. Freg. 51. 24 H. 6. 9. 2) H. 6. J. 

z. The Defendant ought to have ſhewed fo2 what Cauſe 

he took them, fo2 it was ifſuable; and here he ſaps alia de 
cauſa, and Does not ſay what, ſo as it is impoſſible fo2 a 
Jury to try it. 11 H. 6. 8, 9. 45 E. 3. 4. 47 Ed. 3.7. 

Nudigate pro def: 1. He ſald the Declaration was naught, 
becauſe he ought to have ſhewed fo2 what Cauſe they were 
firſt taken. Anf. per Cur' It is impoſlible fo2 him to know 
it, and ſo not p2oper koꝛ him to ſhew it. ES 

2. He ſhould have concluded contra pacem ànd contra ſta- 
tutum. Per Cur”: It is at his Choice, unleſs it be a particu⸗ 
lar Statute, that the Court is not bound to take Notice of 
unleſs it be pleaded. 


BF , 3. The Demurrer hath admitted the Fat to be as it is 


3 pleaded; and then it is confeſſed that they were taken alia 
E | occaſione. Anf. per Cur”: A Demurrer admits nothing but 
what is well pleaded. 


Vaughan ſaid, Jn Aﬀtons that are very rare, the Court 
will allow of a ſpectal Plea that amounts but to a general 
"F iTflue; fo? it is not contrary to Law, that a Man ſhould 
I plead the ſpecial Matter, fo2 he may as well plead it, as give 
it in Evidence; but it is a Thing that the Judges in Diſcre- 
tion will not allow of, to avoid Pꝛolixity of Pleading; and 
is but Matter of Fozm, and therefoze no Advantage ſhall 
be taken of it upon a general Demurrer. The Defendant 
paid 40 s. Coſfs, and had Liberty to mend his Plea. 
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The King verſus Williamſon. In C. . G1) 


- 1 Ring bought an Ackton of Trover and Convetr- a;.. 
4 ſion fo2 Goods that the Defendant had of an Allen 
= _ Enemy, Gpon a ſpecial Uerdf# the Caſe was: One De- 
pluvier, that was a Dutch Merchant, had traded here koz 
twenty Years, and fn the Pear 1664 there was War p20- 
claimed between us and the Dutch; in 1665 Depluvier died; 


in 1666 92 1667 the Declaration and Articles of Peace were 
publiſhed, and the Goods of Depluvier came to * 1 of 
the Defendant; the Converſion was lald to be 1 April, 20 


les nunc: The Queltton was, whether this Acton would 


Maynard 
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Maynard pro Jas: 1. It is agreed, what 18 alerted in 
Calvin's Caſe, J Co. 17. that an Alien Friend is not capa⸗ 
ble ok having Lands, but Goods he may have, &c. and vide 
x Inſt. 2. b. but he denied, that an Jnfidel is perpetuus inimicus, 
but if the King pleaſe he may be in Amity and League with 


im. 
; Ik any Man get the Goods of an Alien Enemy in the 
att of Mar, he may retain them; but if the King be in 
Perſon in the Field, he ſhall have them, whoever takes 
them. 27 H. 3. memb. 11. A Subjeck took a Ranſom fo2 Pꝛi⸗ 
boners that he had taken in the War, and the King ſued him 
in the Exchequer fo? it. 
Ik an Obligee Alien becomes an Enemy, the King ſhall 
have the Obligation. Dyer 2. pl. 8. 19 Ed. 4. 6. Roll. 195. 
Owen 45- 3 Cro. 142. An Alien Eneinv Executoz ſhall not have an 
SO Action ok Debt coment ſoit en auter droit. 
It any Subjekt ſeiſe the Goods of an Allen Enemy, he may 
defend himſelf againſt the Alien, but not againft the King, 
'  Raſftal, Tit, Eject. Pitz. 7. 32 H. 6. 23. Pe Cited ſeveral Re- 
cows that are not pzinted. Trin. 3o Eliz. Rot. 1125. in B. R. 3 
Hill. 3 Car. 1. An Jnfounation was bought fo? the Money anne 
Goods of Don De Luna, an Alien Enemy, and it well lav. 
24 Ed. 1. Paſch. Pyoceſs, was made to the Sheriff fo; certain 
Debts that were wing to an Allen Enemy, Trio. 24 Ed. 1. 
Rot. 63. Pꝛoteſs was made to the Sheriff fo2 certain Debts 
owing to an Alien Enemy, Mich. 22 Ed. 2. Bona mercatorum 
Franciæ forisfaciuntur Domino Regi. Mhenſoeber a Title ac- 
crues to the King at the ſame Time as it does to a Subject, 
there the King's Title ſhall be pzeferred, and Pꝛiozitp ſhall 
not pꝛevail againſt him; Quia nullum tempus occurrit Regi. 
2 Co. Bingham's Cale, Tf a Man holds of two Lo2ds, one 
bp Piaiotity, and the other by Poſteriozity, and the poſterio2 
' Lozd conveys his Seigniozy to the Ring, the King ſhall have 
the Mardchip of the whole: And he ſaid, fo2 perſonal Things 
there needs no Office, but as ſoon as the Pꝛopertp of the 
Alten ceaſes, they vell in the King; and fo2 the Declaration 
and Articles, viz. that Aliens ſhould be as ſafe in their Goods 
and Eſtates, as ff the War had never been, he laid here 
was no ſuch Perſon to diſpenſe with, fo2 the Alien was dead, 
and the Defendant here is one of the King's Subjecks. 
There were three Authozities urged agatalt him, 7 Ed. 4. 
13, 14. but he ſaid that was only the Note of the Repozter, 
and did not ariſe out of the Cale; and fo? that of 2 H. ). 15. 
there Keble only puts the Caſe of 7 Ed. 4 More 451. vide. 


4 Nudi gate 


Lee 
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Nudigate pro Def“: 1. The Bing had never any Property , 
fo2 tho War was pzoclaimed, yet it is found that he traded 
here, and never did any Att of Poſtility; and if he had, yet 
the Goods being ſeifed by a Subject, 2 R. 3. 2. it is ſaid to 
be legalis captio. Obj. Nullum tempus occurrit Regi. Anſ. It 
the King's Title be tranſitozp, tempus occurrit Regi, 7 Co. 
Backervill's Caſe, in Caſe of Lapſe: And fo if an Eſtray come 
into the King's Manoꝛ, and eſcape into another Manoꝛ, and 
continue there a Pear and Day, the King has loſt his Pꝛo⸗ 
perty, auterment eſt where his Jntereft is permament. 

2. Admitting the King had a P2operty, yet befoze Seifin, 
02 an Jnquiſition, he cannot bzing an Action. 2 Inſt. 227. Jf 
a Man adhere to the King's Enemies, and die in Rebellion, 


his Goods are foyfeit, but there muſt be an Dffice, 7 H. 4. 27. 


Dyer 128. Stanf. Prerog. 54, 55. 9 Co. 96. 


3. Powever the Party ſhall be diſcharged by the Declaration 


and Articles, which ſay, they ſhall be as if the Mar had never 
been; and if the Mar had never been, no Doubt the King 
could not have maintained this Ackton: And then he hath 
laid his Poſſeſſion after the Time of the Articles, when he 
had diſpenſed with his Right ; and in Caſe of Reſtitution be- 
nigniſſima erit interpretatio. 4 H. J. 10. 10 H. J. 22. 11 Co. 96. 
More 603. And it would be a great Diſcouragement to 
Trade, if Perſons that are trading here, and do no Aﬀs of 
Hoſtility, ſhould pꝛeſently, upon the Pꝛoclamation of (Mar, 
tozfeit all their Goods: But Vaughan ſafd they muſt have 
convenient Time to remove. 


It was laid that it is not requiſite to declare Mar, koz ik 
it be bellum a parte geſtum, every Body is to take Notice of 


it. Vide Owen 45. 3 Cro. 142. . 8 
| Tombes's Caſe was cited by Juſtice Wild, where the Co⸗ 
nuſee of a Statute became felo de ſe, and then there came an 
Action ok Oblivion: It was the Opinion of the Judges, that 
the Cogni3o2 ſhall retain the Money, fo2 the King has dil⸗ 
penſed with his Right, and there can be no Executs2 noz 
Adminiſtratoz. Adjournatur. . . 


RKaynolls verſus Woolmer. 


(48.) 


Px Defendant (old Lands to the Plaintitf, and cove: c,,..... 


1 nanted that he had a good Title and Right to ſell , 
and there was a P2oviſo in the Deed, that if 100 l. was 


not paid at a future Day, that the Gzant and Bargain and 


Sale and all ſhould be void: The Boney was not paid at 
M ns 


5 Colour. 
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the Day, and ſo the Eſtate was void; but yet the Plaintiff 
bought an Action of Covenant, fo2 that the Defendant had 

no Right to ſell; and the Defendant demands Oyer of the 
Deed, and demurs. The Queſtion was, Whether, the 
Eſtate and all being void by the Non-payment of the Mo⸗ 
ney, an Aﬀton of Covenant would lie? And the Court in- 
clined it would; fo2 there was a Right of Action attached in 


the Bargainee immediately upon the Sealing of the Deed, 


(49.) 


Poſt. Caſe 52. 


10 Co. $8. 


which cannot be deveſted by the Non-payment of the Money. 
fo2 he might have bzought his Aﬀion as ſoon as the Deed 


was ſealed. Vide 3 Cro. 244. 77. Dyer 56, 57. but if the TUozds 


had been, The Indenture ſhall be void, it would have been 
ſtronger againſt the Plaintiff ; foz then there would have 
been nothing to ground his Action upon. | 


Fox verſus Grundie. 


Ten fo? taking away decem Carectatas Tritici. The 


— Defendant pleads that the Land in quo was the Land 
of one Adamſon, and that it was ſowed with Cozn, and the 
Coꝛn was cut, &c. and the tenth Part was ſevered from the 


| Ninth, and that he took it as Servant of J. S. who was 


Farmer of the Reozy. The Plaintiff demurs, and ſhews 
fo2 Cauſe, that this Plea amounts but to the General Jſſue, 
becauſe he had given no Colour to the Plaintiff, noz left 
room fo2 a Poſlibility of his Title; being it was ſhewn fo2 


Cauſe in the Demurrer (though it be but Batter of Foꝛm 


pet) he ſhall take Advantage of it: And here the Defendant 


8 Co. 67. 


hath nothing to rejoin. Per Wild. Foz he cannot lap de in- 
juria ſua propria, &c. becauſe the Defendant hath pleaded 


Patter of Intereſt in another. Jt was 9bjetted that the 
' Defendant ought to have ſhewed how he was Farmer, and 


| (Jo.) 


Replevin. 


to have ſhewed the Deed. But per Cur' it is good enough 
to ſay he was firmarius; but if he had ſaid it was by Deed, 


he ought to have chewed the Deed, 10 Co. 92. Vide Caſe 52. 


Londre verſus Mohun. In C. B. 
-k Defendant avows, fo2 that J. 8. was ſefſed, who 
{ by Deed indented let the Land foz Life, reſerving a 
Rent; and there was a Covenant in the Deed to levv a 
Fine, &c. J. S. dies, and the Reverſion deſcends to thee 


Siſters, who make Partition, and make ſeveral Avoweies 


+ — to? 


1 


— 
— 
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fo2 their Parts; two of them let fozth their Relations, and 
how the Land deſcended to them, viz. as Daughter and 
and Þefr ; but one ſaid only that J. S. died, and the Land 
deſcended to her, and did not ſhew how ſhe was related; 
and this, by Atkins, was a fatal Dbjetton ; fo2 an Avowant 
is as an Aﬀoz, and ought to ſhew his Title, and how it ac⸗ 
BF crues; and of that Opinion was the whole Court; and foz 
= that Reaſon gave Judgment againſt her fot her Part. 
2d. Object. The Defendants avow fo2 a Rent by Deed, 
and do not ſay profer' hic in Curia. Anl. per Nudigate, that 
the Deed does not belong to them; fo2 here being a Fine 
to be levied, the Conuſee of the Fine ſhall have the Deed, 
and not the Ceſtuy que Uſe, and fo2 that cited 1 Cro. 442. 
But to that it was replied, That it map be ſo when no 
Eſtate paſſes till the Levying of the Fine; but here the 
Eſtate paſſes by the Deed, and only a Covenant to levy a 
Fine by way ok Cozrobozation. Nudigate: The Eftate can⸗ 
not paſs by the Leaſe, becauſe it is Freehold, and here is 
no Livery found. Archer: Livery ſhall be intended, accozd. 
ing to Vinor's Caſe, 8 Co. 82. Per Curiam, It is not neceſſary 
to ſhew the Deed, becauſe the Deed is not material to the 
Title; koz it is enough to ſay quod demiſit; but if it had 
been fo2 a Rent-charge granted, &c. that he could not have 
a Title to but by Deed, he muſt have ſhewed it; and fo 


two of them had Judgment that had well conveyed their 
Titles. 5 T 


3 Medliff & Ux verſus Bucold & Ux. In B. K. ( 

P Vobibitian moved fo; to ſtay a Suit in the Eccleſiaſtical pen. . 
Court fo2 calling a Woman TUhoze; and denied per 

Curiam, becauſe ſhe has no Remedy but in the Eccleſiaſtical 

Court, and it is a great Defamation; 2 Roll. 296. Jon. 44- 


FTeox verſus Grundie. 


62.) 
HE Plaintiff moved fo2 Judgment, mes Judgment fuit Colour. 
done pur le Def'; fo; per Vaughan here needs no Colour, Ante Caſe 49. 

here being room left of a Title fo2 the Plaintiff ; fo2 tho' 

the Defendant ſays that the Land was one Adamſon's, yet 

he had nothing to do to plead that; and then the Caſe is no 

moze but if J ſet out Tithes upon my Land, and he that 

ketches them away juſtifies as Servant to the Reffoz, &c. 


this 
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General Jſfue, quod vide Bro. General Iſſue, 81. 25 H. 8. Atkins 


(53.0 


Probibition. 


ſpoken adjeffively only, as cuckoldly Knave, there perhaps it 
might have been eder. 


640 


Statute plead 
per Admini- 
ſtrator. 


Dyer 180. 


daͤnt could not plead the General Iſle, fo2 when the Defen- 


he ought ts give Colour, mes per le Opinion de Vaughan & 
Archer Judgment fuit done pur le Def', Wilde abſente. | 


| an Rohfbition moved kon, fo? that the Defendant ſued in the 


Cuckold, and a cuckoldly Knave, and a cuckoldly Rogue, ann 


Teſtatoz, and that he had but 40 1. Aﬀets, which was not 


can have no Benefit of it if the Scriptum Obligatorium be 


this is a good Plea, becauſe here is a Treſpaſs fo2 coming 
upon my Land; but it is juſfiftable: And here the Defen- 


vant intitles a Stranger, and juſtifies by his Commandment. 
he muſt plead ft, and cannot give it in Evidence upon the 


was of a contrary Opinion, becauſe the Defendant hath by 
is Plea quite deſtroyed the Pſaintiff's Title by affirming 
the Right of the Clofe where, &c. to be in Adamfon ; fo that 
there is no Poſſibility of room left fo! the Plaintiff; and ſo 


It was affirmed by Townſend, That he that demurs ko z: 
want of Colout mult ſhew it ſpecially that Colour is want. 
ing. 1 


Davie verſus Dorie. In C. B 


Spiritual Court fo; ſaying theſe Wozs, Thou art a 


cited 1 Cro. 110. but it was denfed per Curiam ; fo there can- 
not be a higher Defamation, fo2 it does not only defame the 
Husband, but alſo ſcandal the TUife ; fo2 if the Moꝛds be true, 
ſhe muſt neceſſarily be a TWho2e , but if the Wio2zds had been 


Bulkly verſus Hoare, alias Earleſman. In C. B. 


* EBT upon a Bond againſt the Defendant as Admini- 
ſtratoꝛ of the Obligoz. The Defendant pleads that 
the Plaintiff had a Statute-Staple of 100 1. againſt the 


ſufficient to ſatisfy that Statute. The Plaintiff replies that 
the Statute was burnt. The Defendant demurs; and it 
was argued by the Plaintiff, that a Statute that is not in 
Being ſhall not be pleaded in Bar to an Aﬀion of Debt upon 
Bond; and though the Statute be inrolled, pet the Party 


loſt; and ſo to him it is as if there were no Statute at all: 

But it was atiſwered, that altho' the Scriptum Obligatorium 

be loft, pet as to him that pleads — tis all one; fo? if TY 
4 | E 
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' the Plaintiff had replied there had been no ſuch Statute, 


the Defendant, if they had been at Jſue, could not have 
p20duced the Scriprum Obligatorium, but muſt have had it cer- 


- tified out of Chancery; and there are Mrits in the Regiſter 


to that Purpoſe ; and the Difference is, when the Party 
himſelf that is the Conuzee is to make Ale of it, he ſhall 


not take Advantage, but by pꝛoducing the Scriptum Obligato- 
rium; but a Stranger may have it certified without that 


when he pleads it. Arkins Juſtice: Jt will be a hard Caſe 
fo2 the Plaintiff, if ſo be the Truth be that the Statute is 
burnt, that yet it ſhall be in Being to bar him of his Debt 
upon the Obligation, and pet he is utterly incapable of ha⸗ 
ving any Benefit by it, ſo that he ſhall loſe both his Statute 
and Obligation too. Vaughan Juſfice : The Jnconventence 


will be as great on the other Hand, fo? if the Pſatntiff ſhould = 


recover tipon this Obltgation, perhaps he may be ſued af- 
ter wards upon the Statute, which fo2 all that he knows 


map be in Being. Arkins Juſtice 2 Then he ſhould have tra- 


verſed it, and then it might have been tried. Curia adviſare 


vult. Nota q un action de debt poet eſtre port ſur Statute-Staple 
97 eſt * ove le ſeale del party. 


Foxe ver ſus Smith. 


and Joſeph and Elizabeth by another Genter: William dies, 
the CUife enters into a Molety, the two Sons enter into the 
other Poiety, and were admitted to the Reverfion of the 
Wife's Motety: Joſeph, the Son by the ſecond Genter, 
dies; the Mike dies. The Queſtion was, Whether this Ad- 
mittance to the Reverſion ſhall fo attach it in the Bother, 
as that the Siffer all have it bekoze the Tzalf-Brother : 
And it was argued by Waller, that ſhe (all not; fo2 it is 
found, that after the Death of the Father the Bother en- 


tred, and ſo the Son was never ſeiled; ſo that this Cafe 


is ſtronger than the Caſe 1 Inſt. 31. a. where the Son enters, 


and endows the Mother, and yet that ſhall ſo defeat his 
Poſeſſion, that there ſhall be no poſſeſſio fratris. Baldwin 


fo2 the Defendant the Daughter: Foz it being found that 


fhe Son was admitted, it ſhall be intended accoding to the 
Cuſtom, and then the Eſtate thall be gulded by the Cuſtom, 
and not by the Rules of Common Law: And he cited two 


N Cars, 


65.) 


W 7 Illiam Remer was ſeiſed of Copyhold Lands that were os hold, 
delcendible ſecundum Gavel-kind, and the Wife en⸗ — 1 


dowable of a Motety. W. has Jffue Henry by one Genter, ig. 


ecial Ver- 


— 


— 


— —— — Co ao ern 
— — - — re 
my r 
— 1 — 
— —— mage» 


— — — 
— — — th — — 
—— — — — 

_—- — — 


— . ⏑‚«— ——— 
— bo 
x PR — — 
— — ———k 
— —— — ——— 


—— 
— — —— = = — — — — — 3 
« . "Rs 77> ren — * — 2 = _ — — — 
, 7 wr - ot. — — — — 2 - — — 
— — . l — — - - — — = — — — — — 
- — — — —— — — — — — — » Gow — = — — — — 
— — ——— — 4 * = ——— — — — — — 
- on <—_ le LS — — - — 
—ůůů ů — — « — — - 2 — — 
— — U —  — Yo — — — — — — — 222 * 
— — — by —_— 
l FY * 
— 
T t ©" 
* 2 
7 2 
” 
” 
. L 
FP 
4 


— — (ñ¶ 
— — 
— 
2—— 


— — —. 

— , .ntT eo e—__—_— 
— — — 
— 
—. — 

— _ 


. — rome mee en cs 
—̃ 
— ͤ̃ — 


— - — — — — — - 
—— — — — 
= * — 
—— — ä————— — — — 
— — —— i — 
— — — — — 


— — — 
—ͤ—4—ẽͥ— —— — — Oo 
= — _— — 
— — — — — 


46- 


De Term. S. Trin. 1672. 


I git 


666.) 


Action for 


Words. 


Cales, where the attaching of a Reverſion upon an Eftate 
fo? Life does ſeem to be a ſufficient Seiſin to convey the 
Land to the Heir of him in whom the Reverſion was io 
attached, viz. 1 Cro. 411. Roll. Tit. Diſcent, 623. Godfrey V. 
Bullum: And Vaughan ſaid, All Cuſtoms are contrary to the 
Common Law, and therefoze ſhall be taken ſfritiy ; and 
here is no Cuſtom found that a Reverſion ſhall deſcend in 
Gavel⸗kind: And Arkins Juſtice ſaid, That in thoſe Caſes 
cited by Baldwin, there was no Maxim of the Common Law 
as here is, viz. poſſeſſio fratris, &c. and then he that takes 


Advantage of it muſt be qualified accozding to the Common 
2 Judgment contra (la 1 Def niſi cauſa. 


hands verſus bie 1 CB, 


HE Plaintiff declared that there was a Colloquium 
circa obſeſſionem ann encompaſſing of Ed. Cooper's 


Houle, in o2der to the bzeaking of it open, and robbing it; 


and that the Defendant did ſay of the Plaintiff and another, 
It was Thomas Mayne and J. Diſne that were about to rob 
Ed. Cooper's Houſe. Jt was moved in Arreſt of Judgment, 
that the Mozds are not afttonable, becauſe they do intend 
but a Deſign, and nothing aiffed. Atkins Juſtice : The Mozds 
are aftionable; fo2 when they charge the Plaintiff with ſome- 
thing done, though the Thing be not abſolutely effefted, this 
is moze than a bare Intention, and then they ſhall be ation- 
able; as, J. S. lay in wait at Shooter's Hill to rob me ; there 
the Wows are actionable, becauſe there is moze than a bare 


Intention, (viz. a Lying in wait): If the Mozds had been 


ſpoken alone, they had not been aﬀionable, becauſe then they 


had denoted nothing but a bare Intent; but here the Wozds 


are pinned upon the Colloquium, and by way of Anſwer to 


tit, and ſeem to imply ſomething ok Action done, viz. the 


"Beſieging and Encompaſſing the Houſe ; and this Caſe is 
ſtronger than my Low Lumley's, cited in 4 Co. 16. where 
the WMozds are, My Lord L.umley hath gone about to take 
away my Life; there is nothing of Action, unleſs going 
about ſhall be intended walking about, and lo moving to- 
wards it. Vide Roll. 1 Part, 51, 52. Eighth Caſe. . 

But by Archer and Vaughan (Wylde abſente ) Judgment 
was given fo2 the Defendant; and they relied upon Eaton'g 


Cale, 4 Co. 16. and 3 Cro. 684. But they agreed, that if the 
TWozwds had implied any Ack done, they would have been ac: 


tlonable; as to lie in. wait to kill a Man, although he doth 


59S RE not 
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not kill him; fo2 there the Lying in watt is indickable. 


1 Cro. 140. If he had poſitively affirmed, that they had been 


ok the Number of thoſe that beſieged the Houſe, it had been 
indickable; but upon the Plaintiff's own ſhewing it was im- 
poſſible to intend by the Mozds that he was of the Num- 
her of them, becauſe he ſays it was per quoſdam malefactores 


adhuc ignotos. Another Reaſon was, becauſe it is not averred 
that the Þouſe was beſieged, oz beſet, and then it is impol⸗ 
ſible the Plaintiff ſhould be ever puniſhed, by reaſon of thoſe 
1600s. Yelv. 21. Hob. 6. And per Vaughan, It is not e⸗ 
nough that the Mods do charge him with any Kind of Ac⸗ 
tion, as going with an Intent to lie in wait; but it muſt 
be ſuch a Kind of Afion koz which a Man is tnditable; 
jucd' pro def”. | | | | 


Lady Brooke verſus Thomlinſon. In C. . G55.) 


k Plaintiff brought a Writ of Dower, to be in— Gard, 


# Dowed of the Moiety of the Mano2 of Cooling ann 
ſeveral other Lands of the Nature of Gavelkind in Kent. 
The Defendant pleads the Statute of 31 H. 8. c. 3. where: 
by theſe Lands amongſt others were diſgavelled, The Que- 


ſtion was, whether this collateral Cuſtom of indowing with 


a Yoiety be taken away by the Statute 02 no? Broome pro 
_ querente, que nemy, and that it ſhall alter nothing but the 
Cuſtom of Deſcent, whereas it was partible inter filios, to 
— it deſcend to the eldeſt Son; and that koz theſe Rea- 
nm 
1. The Title meddles only with Deſcent, and no other 
Cuſtom, 5 


e. The firſt Clauſe of the Statute pꝛincipallp reſpets the 


Deſcent, koz the Moꝛds are, That they ſhall be clearly 

changed from the Nature of Gavelkind, and ſhall deſcend as 
Lands at Common Law; fo that the Mozds clearly changed, 
&c. ſhall be intended clearly changed as to Deſcent, by Rea⸗ 


lon of the precedent and ſubſequent Wowds, which inter⸗ 


pꝛet thoſe, fo2 Statutes muſt not be conſtrued by Piecemeal. 
3. Though the Cuſtom of Deſcent be often mentioned, 
there is not one Wow in the Statute that doth mention any 


other Cuſtom, neither is there one Moꝛd of the Statute that 


ſpeaks of Cuſtoms, but only of Cuſtom in the ſingular 


1 
1 
3 _— . * 


4. There | 
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4 Thete are ſeveral beneficial Cuſtoms, viz, (1.) They 
are that kozkeitable fo} Murder oz Felony. (2.) The Husband 
ſhall be Tenant by the Curteſy without Jfſue. (3.) Deviſa- 
ble befoze the Statute of 32 H. 8. (4.) The Wife ſhall be in⸗ 
Dowed of a Moiety quamdiu caſta vixerit. (5.) Mot t92- 
feitable upon a Ceſſavit. (6.) An Jnfant at fifteen may alien. 

And it cannot be intended, that thoſe Gentlemen that made 
Sulit fo2 the Statute ſhould intend to have thoſe beneficial 
Cuſtoms taken away, And Wylde Juſt. cited a Caſe av- 
judged Paſch. 15 Car. 2. in ths King's Bench between Wiſe- 
man and Cotton, where it was reſolved, that the Cuſtom of 
Deviſing was not taken away, and the Reaſon there given 
by the Court was, becauſe theſe collateral Cuſtoms are not 
wap'd up in the Savelkind, but in the Cuſtams of Kent: 

And it was ſaid, that theſe collateral Cuſtoms are not eſſen⸗ 
tial to the Gavelkind, but are collateral Cuſtoms that are 
in thoſe Lands that are Gavelkind ; but it fs Gavelkind 
only as it is departible among the Þeirs Male. Vide 1 Inft. 
140. a. And it was reſolved per Curiam, that the Statute 
extends only to aiter the Deſcent, and as fo2 the other col- 
lateral Cuſtoms leaves them as they were bekoze. Jud' pro 


quer', Qs to that Powe, 
I 


DE 


IK 


DE 


"Tex. 'S. Mich. 


1672. 


In Communi Banco. 


Earl of Pembroke werſus Staniel. CY 


HE Defendant ſaid of the Plaintiff, The Earl of —— 
Pembzoke is of ſo little Eſteem in the Country, that Magnatum. 


no Man of Reputation hath any Eſteem for him; he is 

a pitiful Fellow, and. no Man will take his Word for 
two Pence; and no Man of Reputation values him more than I 
value the Dirt under my Feet. Reſolved per Cur', that the 
Wows are attonable upon the Statute; though in the Caſe 
of a common Perſon they are not ationable. And it was ſaid 


per Twiſden, that if Gods be ſpoke of a Peer of the Realm 


that are ationable in caſe of a common Perſon, the Peer 
hath his Election to ſue upon the Statute, o2 otherwiſe. Sir 
Francis North cited the Marquis of Dorcheſter's Caſe, where 
theſe Wows were reſolved to be attonable upon the Statute, 


viz, He is no more to be valued than that Dog that lies there. 


Anonymus. In B. R. 5 7 Go) 


A. And B. are obliged to C. A. dies and makes D. his Extinguih- 

Executoz, who dies and makes C. his Executoꝛ; C. ment of Debt. 

ſues B. fo2 the Debt. B. pleads the Matter ſupra, and ſays, 

that diverſa bona & catalla of A. the firſt Teſtato2 came to 

the Hands of C. But it was nun againſt B. becauſe he did 
| not 


co De Term. S. Mich. 1672. 
not ſay ad valentiam debiti, and perhaps the Goods were but 
of the Ualue of 6d. 


(60.) Beale verſus Baldwin & Broadway. In C. B. 


Nonſuit a- HE Plaintiff bings a Replevin againſt the Deken⸗ 

gaink one. dants. One pleads Non cepit, the other pleads, that 
it was his Ffeehold. The Plaintiff is Nonſuit againſt one, 
and gets a Uerdift againſt the other. Reſolved, that the 
Nonſuit againſt one befoze Judgment diſchargeth both; and 
cited Hob. 70, 180. 5 8 


(61.) | Palmer verſus Brethon. 


Dun bs Reſpaſs Quare clauſum fregit. The Plaintiff Cinter alia) 
Treſpaſs. declares fo: Cutting down his Þedges, and ſfraxinos 
ſuas cepit. Moved in Arreſt of Judgment, becauſe he doth 
not ſet fo2th the Number of Aſhes; and cited the 5 Co. 34. 
But the Judges were of Opinion, that it is but Matter of 
Fon, and is helped after a Uerdif, per 18 Eliz. and the new 
Statute (notwithſtanding the Judgment of Pla yter's Caſe, 
which they ſeemed to queſtion in Point of Law.) Judge 
Wylde gave this Reaſon why it is but Batter of Foꝛm, becauſe 
he might have alledged what Number he pleaſed, and ſhould 
recover ſo many as he p2oved; and they cited 2 Cro. 435. 
where after Deliberation it was adjudged contrary to Play- 
ter g Caſe. And whereas it was objefted, that no Attaint 
would lie againſt the Jury, by Reaſon of this Uncertainty; 
it was ſaid, that an Attaint would lie againſt them well e⸗ 
nough, if they gave erceſſive Damages. And fo2 the Objec⸗ 
tion, that the Defendant could not plead it in Bar to ano- 
ther Action fo2 the lame Trees, it was ſaid (by Wylde) that he 
might well enough, with an Averment that they are the lame. 
But it was agreed by the Court, that the Party might have 
demurred befoze Iſſue, and have chewed this fo2 Cauſe. 


(Ea) Daniel & Ux verſus Sterlin. 


T "HE Plaintiffs bing their Action ko theſe Wows ſpoken 

1 of the Wife at four ſeveral Times, ee 4 

1. Thou art a common Whore, and thou wilt play the Whore 
rn — — 

| 4 F | | 2. Thou 


For Words. 
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2. Thou art a Whore, and playedſt the Part of a Whore with 


J. D. and didſt lie with him as with thine own Husband. 


3. He ſpoke the ſame Moꝛds to a third Perſon, viz. She is a 
wm 0 a common Whore, &c. ut ſupra. | 

Reſolved, that the Action will not lie; but ſhe ought to ſue 
in the Spiritual Court; fo2 this Matter of Scandal apper- 
tains to their Conuſance ; fo? if the Oefendant would juſtify 
here, we cannot pꝛoperly take Conuſance of the Matter; tho 
of late the Courſe is, if ſpecial Damages be alledged, the 
Action will lie; but here is no Allegation of ſpecial Damages; 
and ik the Moꝛds were true, the Crime doth not ſubjeX the 


Party to any Tempozal Puniſhment. 


(62. b.) 


ER Curiam: If two Parties do ſubmit themſelves foz Award. 
all Matters in Difference ariſing befo2e the firſt of June; 
if- the Irbitrato?2s make an Award of all Matters till the 
Time of the Award, which is in July, if no new Batter ariſe 
after the firſt of June, it is good enough. 
Alſo it the Arbitratozs award, that the Parties ſhall give 
mutual Releaſes, it is an Award fo2 both Parties of both 


Sides, and ſhall bind. In C. B. 


Bruerton verſus Right. In C. B. ( 3.) 


HE Defendant juſtifies ko: Common from the Carry: Treſpas. 
ing away of the Coꝛn till it was reſowed with Gꝛain. 


The Plaintif replies, at the Time of the Treſpaſs ſuppoſed, 


that it was ſowed with Turnips. The Opinion of the Court 
was, that it was not luch Ozain as was intended in the 


Pꝛelcription. 


Shute verſus Higden. In C. B. (640 
THIS Term the LO Thief Juſtice Vaughan Rave the Vaugh. 129. 
1 Opinion of the Court fo2 the Plaintiff. And whereas PR ON 14 

there were thzee Queſtions made by the Counſel, he ſet two Ag 

of them guite out of the Caſe, viz. 1ſt, Concerning the Ua- 

lue; £02 he (aid, let the Galue be what it will, the Patron, if 

he pleaſes, may preſent upon the Taking of the ſecond Be⸗ 

neice ; but no Lapſe Gould incur agaiuſt him without No- 

tice, unleſs the ürſt Benefice were of the Ualue of 81. per | 


Annum 


„ 
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Dy. 237,347 
4 Co. Hol. 
land's Cafe, 
and Digby's 
Caſe. 


Hob. 168. 


Annum, and {0 within the Statute; fo? then, the "Senefice 
being void by At of Parliament, be is to take Notice at 
his Peril. 2d, The Queſtion concerning the Reading of the 
Articles, how it ſhould relate, was not to the Purpoſe , fo? 


the Defendant, by the Taking ok the ſecond Benefice, had 


abſolutely loſt the firſt, ſo that the Patron might p2eſent if 
he pleaſed: And he laid, the Difference is betwirt not ſub⸗ 
ſcribing the Articles, and not reading of them; fo? if he had 
not ſubſcribed, then he had never been legally inſtituted and 
indufed ; and ſo had never had the ſecond Benefice, and then 
that would not have avoided the firſt; but here he was le⸗ 
gally in Poſſeſſion; though by. his Neglett in not reading 

the Articles he hath {oft it again, and ſo is ouſted of both. 

fo2 he hath loſt the firſt by taking the ſecond, and Hath fo2- 
feited the ſecond by not reading the Articles : And he ſaid 
that in Cale of not reading the Articles, Lapſe ſhould have 
incurred againſt the Patron, without Notice, had not the 


Statute made ſpecial Pꝛoviſion fo2 Notice ; and he ſeemed 


(65.) 


Accedas ad 


Curiam. 


Poſt Caſe 445. 


to incline, that not reading the Articles ſhould not make the 
Beneſice void ab initio; but the Statute is, that Admiſſions, 
Inſtitutions and Jnduitons made contrary to the Act ſhall be 
void; now he that doth not ſubſcribe is not inſtituted, 8c. 
accoꝛding to the Act, and ſo it is void ab init :o. Jud' pro quer', 
per Cur'. 


Lacy verſus Harris. In C. B. 


N Accedas ad Curiam was delivered by the Sheriff's Baia 


liffs; and Ford, the Steward of Chafford Pnndꝛed⸗Court 


in Eſſex, refuſed to allow of it, becauſe the Sheriff did not 


come in propria perſona, as it ſeems he ſhould, by 3 Cro. 10. 


Nat. Brev. 18. But the Pꝛothonotary intoꝛmed the Court, that 
the conffant Pꝛactice is fo2 the Sheriff to fend it by his Bat- 
liff. And they took a Oifference between a Rediſſeiſin and 
Partition, &c. where the Sheriff is Judge, and this and other 


Caſes where his Dflice is but miniſterial, And Judge Wylde 


ſaid, there may be great Inconventences if the Sheriff muſt 
go in Perſon ; as if he ſhould have ſeveral Writs of Acce- 
das ad Cur' direſted koꝛ ſeveral Courts at great Diſtance, 
kept the lame Day, it would be impoſſible fo2 him to execute 


them: And whereas it was objeited, that the Moꝛds of the 


Writ are Quod accedat in propria perſona, &c. it was an- 
ſwered, that in many Caſes the Execution of Writs vary 
dom * verbal Direſtlon of them; as to chule Parliament: 


7, Pen, 


* F 
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Men, the Writ is Duo Milites, &c. and pet good Eſquires do 


very well ſerve the Turn; and ſo the TUrit ok Right is 


24 Milites, and pet other Perſons will ſerve, and ſo in thts 
Urit it is Aſſumptis tecum 4 militibus, mes ne beſoigne eſtre Chi- 


valiers. Nat. Brev. 18. And the Steward was ozdered to take 


Care that the Party had Reffitution of his Money taken 


upon the Execution, oꝛ otherwiſe they would grant an At- 
tachment againſt him koz Diſobeying the Writ. And in my 


Lady Winter's Caſe, in Trin. Term laſt, a Partition was 


made by the Under-Sheriff ; and becauſe there could be no 


Objeſtion againſt the Equality of it, the Court would not 
award a new CUrit. 


Layworthy verſus Chicheſter. Ck wo 


HE Defendant was an Adminiſtrato2; and the Plain: Proof. | 


tiff claiming a Debt from the Inteſtate, the De- 
fendant (upon a good Confideration) did pzomiſe, ff the 
Plaintiff would make his Debt appear, that he would pay 
him: and avers that he did make it appear. The Defen- 


dant pleads Non aſſumpſit, and found fo2 the Plaintiff ; and 2 Roll. 594- 


moved in Arreſt of Judgment, that the Averment was in- 


Latch 96. 
 Cufficient, becauſe He doth not ſay how he made it appear. 1 Co.; 


36. 
9. 


But it was reſoived to be good enough; becauſe he muſt * Brownl: 57. 


make it appear in the lame Aﬀton, oz elſe the Jury could 
not have found fo2 him, and cited 2 Cro. 188. 10 Ed. 4 11. 


And Serjeant Baldwin cited a Caſe between Pratt verſus Pret- 
timan, in B. R. Trin. 17 Car. 2. where the Pꝛomiſe was to 


make it appear by Dath, and he made Affidavit befoze a Ma⸗ 


ſter of Chancery, and it was reſolved to be good enough; 


becauſe there was a ſet Fozm limited, viz. by Oath; but 


Pꝛook generally ſhall be intended by a Jury, and making it 


appear, and pꝛobing are the ſame Thing. Jud pro quer*. Vide. 


2 Brownl. 57. Bulſt. 3d Part, 56. Hob. 93. Poftea Caſe 136. 
Liſter verſus King. In C. B. | 


1 fies, becauſe that he, and thoſe whoſe Eſtate he hath 


in Black-Acre, Time out of Mind habuerunt viam pedeſtrem 
& quoddam Chiminum ad fugand' & 


Averia. The Plaintiff demurs. Serj. Wilmot pro def: That 
a Bar ſhall be good to a common Intent, and ſo Averia ſhall, 


P be 


refugand', and doth not ſay 


I Roll. 206. 


. C6 
THE Plaintiff bzings Treſpaſs. The Defendant juſti. Br. 
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7- becauſe of the Anglice : And it was ſaid that Znei here was 


(69.) 


Executor. 


Notice. 


Poſt Caſe 131. 


be ſupplied by Intendment; and cited 22 H. 6. 5. Bro. Count, 
40. 11 H. 6. 5. 28 H. 6. 13. Vaughan, Chief Juſtice: It there 
could be no Preſcription but fo? all ſozts of Cattle, perhaps 
then it might be ſupplied by Intendment that averia ſhall be 
intended ; but it is poſſible the Pꝛeſcription might be fo? 
ſome particular Cattle, as Sheep 02 Swine: Beſides, here 
is no Context, becauſe here is no Subſtantive ; and it is ſo 

uncertain that no Iſſue can be taken, and lo it cannot * 
be helped. Per Cur' Judgment * Quer'. 


üben verſus Cooke. 


Rover pro centum ponderatis Enei, Anglice B2aſs, and na 
Anglice fo2 Ponderatis; and Judgment arreſted, fo2 the 

4 cannot tell what Damages to give foꝛ Ponderatis: And 
a Caſe was cited in the King's Bench, where it was pro 
duobus oneril lanæ, Anglice Hoꝛſe-Loads of Wool, and good, 


alt Adjeftive ; but Vaughan ſaid there might be hoc Eneum, 
nei of the Neuter Gender; ; and Judgment per Cur' was 
arreſted. 


Nightingale verſus Lee. Trin. 24 Car. 'Y] 
Rot. 632. In C. B. 


CTION of Debt is bꝛought againtt an Executoꝛ, who 
pleads, that he had firſt Notjce of the Action upon the 
27th Day of March, &c. and not before ; & quod ante eundem 
27 diem Martii idem (ſcil. defend') plene adminiſtravit omnia bona. 
& catalla quæ fuerunt teſtatoris tempore mortis ſuæ, quæ ad manus 
ſuas devenerunt adminiſtrand'; ànd the Plaintiff demurs, becauſe 


he doth not ſay that he was commozant in another County; fo: 


if he be commozant in the ſame County where the D2iginal 
was ſued out, he is to take Notice at his Peril; and the 
Plaintiff's Counſel cited 2 H. 4. 21. and Bro. Aſſets, 4. where 
the Defendant pleads that he was commozant in another 


County, and then ſets fo2th that he had not Notice ante 


talem diem, &c. And Melior and Overton's Caſe in this Court, 


Paſch. 19 Car. 2. Rot. 491. was Cited, where the Defendant 
pleads as he doth here, and it was over-ruled fo2 the Plain⸗ 
tiff in the very Point: But it was ſaid on the other Side, 


that it was unreaſonable to make the Executoz take Notfce 


at b his Peril of an * though it iſſue into the ſame 


4 - County 


1 
17.8 0 
1 


— 


— 
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County where he fs reſident, unleſs he were ſummoned by 
the Sheriff, as he ought to be by the TUrit, o2 ſome wap oz 
other had Notice. And Vaughan, Chfef Juſtice, laid, De 
had conferred with Judge Hale, and he ſaid, That in the 
King's Bench they always uſed to have an erpzeſs Notice, 02 


otherwiſe the Party not to be charged fo2 any Thing adnn⸗ 


niſtred after the Præcipe: And the Counſel fo2 the Defendant 
ſaid the Law had been kozmerlp ſo taken, and cited Scarle's 


Cafe, Moor 37, 618. Bro. Notice 16. 2 Ander. 159, 160. Fitz. 


Executor 39. Plow. 279. Wylde: Ie may refuſe the Execu⸗ 
tozthip if he will; and ik he take it, it mnſt be cum onere; 
& adjournatur ; & puis Vaughan dit q il ad confer ove les Juſtices 
de B. R. & @ touts agree q expreſſe notice eſt requiſite coment 


q' le party ſoit commorant en meſne le county, & il dit al Serjeants 


prendre notice de ceo. 


Hartwell verſas Cole. (509 


7 
! 
| 

19 9 


HE Plaintiff declares, that there being a Communica- p, word. 


I tion of the Mill of one C. and the pꝛoving thereof 


bekoze the Biſhop, wherein the Plaintiff was (woꝛn, that the 
Dekendant ſpake theſe TUo2ds of him, in ſwearing what 
Oath Hartwell hath ſworn in that Buſineſs, he did ſwear a falſe 


' Oath. Jt was objeted that the Biſhop hath ſeveral Courts, 3% 397. 


i » Dyer 302. 
as the Court of Audience, &c. which have not Connizance 


of Mills; and then if he accuſes him of ſwearing falfly 


where he could not ſwear judiciallv, the Wozds will not 


be actionable. But it was anſwered, that the Biſhop hath no 
Court of Audience, but the Arch⸗biſhop only. | 

2. It was objeited, the Pꝛoving of Mills is not bekoꝛe the 
Biſhop, but befoze the Chancelloz. It was anſwered, that the 
Stile ok the Court is in the Biſhop's Mame. And Archer, 
Juſtice, ſaid, That the Biſhop of Lincoln doth at this Day 
oftentimes ſit in Court with his Chancelloz, Waller moved 
in Arreſt of Judgment, and cited Yelv. 72. 2 Co. 190, 436, 
Hutton 44. Win. 2. 3. 3 Cro. 374, 375. But, per Curiam, the 
avs are aftionable, as the Platntiff hath declared ſetting 
out the Communication. Per Wylde and Vaughan: To ſap 
a Man is koꝛſwom in the King's Bench, 02 Common Pleas, „ 


there being no Colloquium of any Caule there vepending, the 
—_ are not acklonabie, ko: lt may be in common Dif: 


gmiall- 
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ment. 


(71.) _ Smallwood verſus Martin. In C. B. 


Falſe Judg- A Trit of falſe Judgment was bzought to vacate a Judg⸗ 
ment given in the County Court: The Aﬀfon was 

bought fo2 3 l. and Part of the Recozd was, that quia que- 
rens non replicavit ideo defendens dimiſſa eſt. Serjeant Turner 
moved to ſet aſide the Judgment, 1. Becauſe it held Plea 
of above 40s. 2. Becauſe here it doth not appear that any 
Day was given to the Plaintiff to reply. 3. Becauſe he 
ſaith defendens dimiſſa eſt, and doth not ſay eat fine die; 

which w V ylde ſaid was a fatal Exception; and fo? theſe Cauſes 
the Judgment was vacated. 


(12.) 
Foreign At- TT was ſaid fo2 Law, that Money due by Award may be 
— attached ; but if it be upon a Judgment given in the 


Courts at Weſtminſter ; oz ik an Aﬀton be commenced fo2 a 
Debt by the Credito2 in the King's Bench 02 Common Pleas» 
it is not liable to a Fozeign Attachment within the Cuſtom 
Ralls 552. of the City of London. Vide ante Caſe 4. 


"Memorandum, That upon Saturday, November the 16th, the 
King ſent for the Seal from the Lord Keeper, Sir Orlando Bridgman, 
and beſtowed it pon the Earl of * whom he made Lora 


Chancellor. 
. | N | l 
(73) Bouls verſus Horton. g 
| FL FS 
Formedon. HIS Term the Court was to give their Dpinions in 
Warranty. this Caſe, and it was argued by all the four Judges: 


Ante Cale 37. And Wylde and Atkins argued fo2 the Tenant : and they 
made two Points in the Caſe. 5 
1. Lands being given to A. and the Peirs of his Body, 
the Remainder to the Donoz and his Þeirs; the Dono? 
dies, and A. aliens with TUarranty and dies, and the (Mar- 
ranty deſcends upon the peir of the Dono2; Whether 02 no 
he be barred by this collateral IUarranty? 
2. A Feoffment is made with Warranty to the Ale of 
the Feoffo2 fo? Life, the Remainder to the Uſe of J. s. fo? 
Life, the Remainder to the Uſe of the right Þeirs of the 
 Feoffo2 ; Whether J. S. ſhall take Advantage of this Mar⸗ 
ranty ſo as to rebut ? ? 

4 = Fox 


* 
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ſhall be barred by this colſateral Warranty and he argued 
by theſe Steps, 1. what a Warranty ts; | 


1. A Warranty is a Covenant Real annexed, to the Land 
of an Eſtate of Freehold and Inheritance; fo2 if it be an⸗ 


Foz the firſt Point Atkins held that the Reverſioner 


Jones 210. 


nered to a Chattel, it is a Perſonal Covenant; whereupon Hob. 4 


Damages may be recovered, 


"2. The Fruits of a Warranty are either to rebiit, oz elſe 


to recover in Recompence.; and this Recovery may be two 
(Ways, either by way of Uoucher, oz elſe by a Warrantia 
LRErtE. 1 . 5 3 | 
at the Common Law all Warranties, either lineal oz 
collateral, did bind (without Aſſets) the Heir that they 


"deſcended upon, unleſs it began by Difſeiſin, Lit. ſe&. 697. 


The firft Law whereby they were reſtrained, was the Sta- 


tute of Glouc. and this barted only Tenant by the Courteſy; 
but all others ſtood as they did at the Common Law. 


3 


1 Inſt. 365. ſea. 725. and fol. 293. ; 


Chen came the Statute de Donis, which creates an Eſtate: 


Tail, and reſtrains the Alienation of it, o2 otherwiſe a War: 


ranty would have had the ſame Effe# upon this Eſtate as 


it had upon all others at the Common Law. Warranties 


are not mentioned at all in this Statute ; and it is only 
by the Conftruition of the Judges that a lineal. Marranty 


| ſhall not bar without Allets, becauſe the Heir is within the 


Moꝛzds of the Statute, viz. Ille cui tenementum ſic datum de- 
ſcendere debeat. | ED | 


This Conſirufion hath been received fo2 Law ever fince 


the Statute ; and it is the Opinion of Sir Ed. Coke, 1 Inſt: 
374. b. 2 Inſt. 335. b. Fitz. Garrant. 16. The Reaſons that he 
gave were theſe; 3 : 
1. The Delign of the Statute de Donis might at that 


Time ſuit with the State of the Kingdom, viz. to ſuppozt 


the great Fxinilies thereof, who, acco2ding to the Pſalmiſt, 
thought their Houſes ſhould abide fo? ever: And in Plow. 304. 
it is called the Amoztizing of Lands. £454 

2. Since the making of it, the Jnconveniences being ſeen, 
many Ads have been made to leſſen the Paivileges it gives, 


as Stat. 4 H. J. 24. and 32 H. 8. 36. it is liable to be barred. 


by a Fine, by 26 H. 8. x7. ft is made fozfeitable ko: Crea. 257: 


fon, by 33 H. 8. 39. it is liable to the King's Debt. | 
3. When any Doubt doth ariſe upon a Statute, it is beit 


all Eſtates were bound by Marrantp. 


till to favour the Common Law; and at the Common Law 


"wo — 
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4 "The Tenant in Cail might have bound the Reverſioner 

by n tommon Recovery, and ſo ft is no greater Prejudice 
to him to be bound by coſſateral Warranty. 
F. Nis to favour a Pirchoſer and a Jointure, and lo 
otixht to have all the Favour the Law will allow ft; and ſs 
rontluded fo: the firff Point, that Judgment ought to be gi⸗ 
ven fo2 the Tenant. 

Ad ſecundam Qvæſt' ht held, that the Tenant in this Caſe 
hail tnke Advantage of this Warranty by Way of Rebut- 
ter; becauſe, 

1. It is a Covenant real annered to the Land itſelf, ſo 
that if the Patty had not come in in Puvity of Eſtate, yet 
he may rebut. 5 Co. 18. 29 Ed. 3. 8. 

2. The Nature of a Warranty is not to give a Right, but 
to bind a Right. Bro. Gar. 31. 35 Aff. pl. 9. 1 Inſt. ſect. 113. 
Dae 

3. 4 Stranger that is in Poſſeſſion wal take Advantage 
by way of Rebutter of a Warranty made, 3 Co. 62. 1 Inſt. 
585. a. but he ſhall not vouch, Hob. 27. 

x, Jt is objefted, that the Warranty never veſted in the 
Feoffees ; but eodem inſtante that the Eſtate was in them by 
the Feoffnent it was out by the Statute. 

Anſ. Jt did veſt, though the Statute devefted it imme · 


diately: Foꝛ thou oh (per Wylde) there is no Pyozity of Time 


in an Inſtant, pet there is a Pꝛionty of Dzder and Nature, 
2d Obj. W. the Anceſto! that made the THarranty was 
never bound, and conſequently his Heir chall not be bound. 
Anf. At the firff Creation of the Eſtate, while it was in 
the Feoffees, he and his Heirs were bound, although during 


his Eſtate the Warranty is ſuſpended. Lit. ſect. 744. Bro. 
Gar. 08. 1 Cre. 368. 


Wylde held the ſame in both Points: And he ſaid, the whole 


Queſtion ariſes. upon the Statute De donis ; fo2 before that 


Statute all Eſtates, Reverſions, Se. were barred by Mar⸗ 


JE the Statute be taken accowing to the Letter, it ſhould 
not bar; but it ſhall not in this Point, as it is not in o⸗ 
thets conſtrued according to the Letter; fo2 it ſays, ipſe finis 


- fir aullus, and yet a Fine was always a Diſcontinuance; & 


non habent poteſtatem alienandi, and yet the Tenant in Tall 


had alwaps Power to bar his Iſſue, if he left Aſſets, fo2 the 


—.— was, that he ſhould not prejudice his Ille by Alie- 
nat In. babar 

And the Reaſon why a collateral Warranty barred with⸗ 
out ey was, upon a — that the Anceſto2 would 


not 
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Law will admit no Preſumption againft, as it will not in 


other Caſes, viz. where the Þugband is infra quatuor Maria; and 


vide Doct. and Stud. 123. 3 Ed. 3. 22, 23. 10 Ed. 3. 14. 1 Cro. 
156. And he (ald, that it was this Term adjudged in the 


Caſe of Sir Peter Vanlore, in the King's Bench, per Hale C. J. 


cæteris aſſentientibus, (& fic ego de aliis audivi.) 
Ad ſecundam Quæſt' he ſaid mich what Atkins had fad 
bekoze; only he ſaid, the Party in this Caſe doth not come 


in merely in the Poſt, but by the Limitation of the Party; 


nant in Tail bing his Fozmedon he ſhall ſap Dedit. And 
— Wylde put thele Caſes in Favour of Rebutter. 35 AM 
pl. 9. 45 Ed. 3. 4. 38 Ed. 3. 12, 26. 46 Ed. 3. 4. 28 Aſſ. pl. 18. 
Roll. 796. 
Vaughan ant Archer argued in both Points fo? the De: 
mandant. 
Ad primam Quæſt: They held, that the Wartanty of Te- 
nant in Tail should not bar the Donoz oz his Þetrs, they 
agreed, that all Warranties barred at the Common Law, 
except ſuch as commenced by Dilleiſin; but that ſince the 


Statute De donis it hath been always conſtrued, that a lineal 


Warranty ſhall not bind without Allets. Lit. ſect. 712. And the 
Reaſon why it binds with Aſſets might be from a Retrolpett 


that the Expoſitoꝛs of the Law made to the Statute of Glouc', 


which reſtrains Tenant by the Curteſy unleſs he leaves af: 


ſets; and ſo by Conſtruftion thts was transferred in Coney | 
_ bp the Statute De donis. 


And Vaughan lafd down cheſe Pꝛeniſſes: 


1. At the Common Law, the Diftinition of Lineal and Colla. 


feral Warranty was utterly unknown, and never heard of till 
ſome conſiderable Time after the Statute De donis; and there 
was no moze Diffinition between them than there is now be- 
tween a Paternal and a Baternal, Fraternal, &c. (Uarranty. 

2. The Statute reſtrains not the Tenant in Tail from. bar⸗ 
ting the Remainder in Tail, if his CUarranty deſcended upon 
him; and the Reaſon is not becauſe it is a collateral (lar: 
ranty, but becauſe that the Remainder is none of the Par⸗ 
ties taken Notice of to be pꝛejudiced; neither indeed conld it, 
ko; then there was no Eſtate⸗tall; neither could there be any 
Remainder upon a Fee conditional, but the Parties pꝛovided 
fo? by the Statute are the Iſſues 'in Tall and the Donoꝛ. 

3. It voth not pꝛovide againſt Bifchiefs that were not at 
the making of the Statute; and then there was no ſuch 
Remainder 


not - piejubice his Þeir , and it is a Prcſumption that the 


fo? if a Feoffment be made to the Aſe of one in Tall, ff Te: 3 C 6 
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Remainder; and the Statute koꝛms a Writ of Foznedon 
in Reverter, but nothing of a Fozmedon in Remainder. 

4. The Statute doth not intend to pzeſerve Eſtates tail 
abſolutely from Alienations, but from the Alienation of the 


Donee ; fo2 the Warranty of any other that deſcends upan 


the Jfſue in Tail ſhall bar him without Allets; and ſo the 
Warranty of the Donee himſelf ſhall bar the Remainder, 
but not the Reverſioner ; becauſe in this laſt Caſe he is re- 


ſtrained by Statute, in the other not. 


5. Whoſoever ſaith, that the Statute doth pꝛobide koꝛ the 


Tſſue in Tail, muſt likewiſe confeſs that it pꝛovides fo? the 


Donoz and his Þeirs; fo2 in the ſame Manner that it pꝛo⸗ 
vides fo? one, it pꝛovides fo2 the other. 
 Copiquencrs deducible from theſe Pꝛemiſſes: 


. The Tenant in Tail is abſolutely reſtrained from doing 


any At wherebv the Land may. not deſcend, and conſequently 


trom aliening with TUarranty. 

2. He is in the ſame Manner reſfrained from doing any 
Act whereby the Lands map not revert to the Dono2; fo it 
will be abſurd to affirm the one and deny the other, becauſe 


there is the ſame P2oviſion fo2 both; if the Moꝛds had been, 


That they ſhould not alien with Warranty, quo minus, &c. it 


had been clear. 


3. Although the Wow Warranty is not in the Statute, vet 
it is neceſſarily implied, fo2 otherwiſe the Marrantp of Te⸗ 
nant in Tail would bar the Iſſue without Aſſets: and ff it 
be implied in one Caſe, there is the ſame Reaſon to imply 
it in the other; fo2 the Oiſtinition of Lineal and Collateral 
is a Thing ſubſequent to the Statute, and therefoze could 
not be intended by the Statute : Suppoſe the Statute had 
ſeparately pꝛovided fo2 the Dono? and his Jſſue, would any 
Body have queſtioned but then they Had been within the 
Pꝛoviſion of the Statute? TWhv then it is not poſſible to 


imagine, that the Coupling the Jfſue of the Donee in the 


ſame Security ould nullify it as to the DOonoz and his 


Peirs. 


Obj. It was a common Milchief fo2 the Warranty of the 


Donee to deſcend upon his Iſſue, but it was rare fo? it to 
fall upon the ODoncz; and the Statute ſhall be intended to 


provide againſt common Evils only, 


Anſ. Tf it had not been within the erpꝛels Cows of the 


Statute, that might have been a Reaſon why it ſhould not 
have been included by Conſtruſtion, but that is no Reaſon, 
* 1 is . why it ſhould be excluded. That which 


might 
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ht introduce this Erro2 might be the Milunderſtanding 
ee Text of Littleton, ſect. 712. where he ſays, that a colla- 
teral Warranty ſhall be a Bar to him that demandeth Fee- 
ſimple oz Fee-tail, ercept fn Caſes that are reſtrained by the 
Statutes; where, if they had obſerved, that it is ſafd Sta-' 
tutes in the plural Number, they could not ſo eaſily have 
erred; fo2 there were then no Statutes that reſtrained Tar⸗ 
ranties but the Statute of Slouc' and this Statute of Donis; 
and this muſt therefoze reſtrain fome collateral Warranty, 


it reſtrains no other but this only. _ | 
* 15 Gar. T 16. It is ſaid there, that it was 
Herle's Opinion, that the Dono2 Eſtranger ſhould not be 
barred, but he that is of the Blood ſhout. — 
Anf. That is to ſay nothing; koz he that is not of the 
Blood can never be barred, if there were no Statute, fo2 
the Warranty can never deſcend upon him; and ſome Dono? 
is certainly remedied, that bekoꝛe might have been p2ejudiced, 
and that muſt be he that was of the Blood; and one of the 
Parties expzeſly pꝛovided fo? is the Oono? in Frank-matrtage, 
and he muſt neceſſariſy be of Blood to one of the Donees, 
Caſes objefted, Pitz. Gar. pl. 44 61. 4 Ed. 3. 53. is 
zd Obj. is from the Caſe in Moor 96. pl. 229. Evans his 
Cale in the very Point. 2 Inſt. 335. | = | 
Anſ. That Caſe is not repozted by Sir Fra. Moor, but to 
Sir Fra. Moor. 5 „„ 
2. It is no Judicial Opinion. 2 
And as koz the Caſe ok Salvin and Clerke, in the 1 Croke, 
that Caſe is reſolved upon the Point of Non-claim, and not 
upon the Point of collateral TUarranty, fo2 it was out of 
the Cale. | © 
Ad ſecundam Queſt”: Pe held, that the Tenant could not 
rebut only by Reaſon of her Poſſeſſion; and as koz the Opi⸗ 
nion in Lincoln College's Caſe, and 1 Inf. 383. he ſaid, if it be 
meant only that the Tenant may rebut, let the Quantity 
of his Eſtate be what it will, he doth agree to it, but the 
Tenant ſhall never rebut, unleſs he can convey the War: 
ranty to himſelf, Pitz. Gar. 48. 22 Al. pl. 88. The Tenant 
that rebutteth ſetteth fozth how the Warranty extends to 
him, but he need not ſhew what Eſtate he hath, 6 Ed. 3. 6. 
10 Ed. 3. 42. 15 Ed. 3. 18. The Foꝛm of Pleading a Rebut- 
ter concludes, that if he were impleaded by a Stranger, he 
ought to warrant it to him; and whereas Sir Ed. Coke 
lays, that if a Warranty be made to a Pan and his Peirs, 
that the Aſſignee ſhall rebut, and cites 38 Ed. 3. 21. The Caſe 
warrants no ſich Thing; fo it fs, if Land be warranted to 


, 
1 
* » 
ou 
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Latch 67. 


 likewife held, that the Warranty of any other Perſon, be⸗ 


(74) 


Prædicb. 


(75.9 


Award. 
Infant. 


Volt Cale 160. Nullum fecerunt arbitrium. 


Da Man, his Heits and Aiﬀfigns; the Afignes of the eit, 


nlon of Jones and Croke (in Spert and Pence's Caſe, 1 Croke;) 


cher gave theit Opinions fo2 the Demandant. 


Ir upon a Bond to perform an Awath. 


o: the Aﬀltgiice of the Kignee ſhall rebut; + Ed. 3. 34. 47 
Fd. 3. 44. 45 Ed. 3. 18. In all theſe Caſes the Patty that 
rebuts ſhews how the Warranty extends to him: Beüdes, 
the Caarranty here is clearly gone, fo2 when the Warrantsz 
takes back an Eſtate kaz Life, the Remainder to his right 
Heirs, the Warranty remains in no Perſon at all; beſides, 
ſhe catinot derive this Warranty to herſeif, for, if ſhe doth atiy 
Map, it muſt be as Allignee; and that the cannot do, becatile 
it is made only to the Feoffees and their Heſts ; and he ſaid, 
the (Warranty doth veſt in the Feoffees, contraty to the Opi- 


but when the Eſtate fs executed in the Feoffee and his Heirs, 
by the Statute, the Watranty is gone. And ſo he and Ar- 


And they held, that the Wartanty of the Donee would 
bar the Remainder, but not the Reverſioner , becauſe one 
is p28vtded fo; by the Statute, and the other not: And they 


ſides the Donee, deſcending upon the Revetſionet, would 
bar him, becauſe he is onky ſecuted by the Statute againft 


Challis verſus Hill. In. C. B. 


6 4 Reſpaſs ko; Breaking his Houfe. The Defendart fu: 
 fiifies, that he was a Bailiff, &c. and that he had a 
Martant from the Sheriff upon a Trft de excommunicato 
capiegdo; and that he did enter his Houſe, & virtute captionis 
& arreftationis predict ipfur ſab euſtodia habuit, & quod ſeip- 

ſum reſcuſſit, &e. and doth not ſay, that he did take oz arreft 

him ; and fo predict makes it nuͤught. Me RT 
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Gill verſus Ruſfells, Father and Son. 


The Son pleads Deins Age. The Father pleads, 


„ 


The Plaintiff replles, that there was an Award, that 
Ruſſell the Father and the Son, oz one ok them, ſhould pay 
unte Gill 91. and that they thould both give him a general 
Releaſe; and that afterwards Git! ſhonky reteaſe to the De- 
fetivants, e os Mein a ore 

. 1 Ruſſell 


a 


De Term. S. Mich. 1672. 


Ruſſell the Father, replies, That his Son was within age 
when the Releaſe, &c. was to be made; and the Plalntik 

demurs. 5 ae l 

Ellis pro Quer: Admittitig that it is voidable by the In⸗ 
fant, it hall bind the other. 22 Ed. 4. 25. Rolls 244. pl. 19. 
Tf an Award be, that the Obligoz and a Stranger ſhall pap 
' 101. though it be void as to the Stranger, pet the Obligoz 
thall pay the Money. to Co. 131. A Submiffion by an In⸗ 
fant, with a Penal Bond, the Bond is vold. Latch 207. 
FTW AA 
Baldwin pro Def* : And he ſaid the Award is void, koz that 
it is but of one Side, fo2 all that is to be done by the 
Plaintiff is to releaſe; and that is not till jr De Releaſe 


made to him by the Defendants, and one of the Pekendants 
being within Age, that cannot be done, and lo in Effet the 
Plaintiff is to do nothing. Vaughan: The Sub million, Bond 
and Award may be all voldable as to the Inkant; and pet 
the other Parties map be bound; as if an Inkant and ano⸗ 
ther ſeal u Bond of 1001. the Inkant may avold it, but the 

othet muſt pay the Money; and the Diffetence is, if the at 

to be done by the other Party be diſtinck, and map be done 

without the Inkant, there he ſhall be bound; but ik the Act 

be to be done jointly between them, it is otherwiſe; and the 

Releaſe of the Inkant being that which he may at his Plea⸗ 

ture avoid, it ſeeins to be all one as if he were out of the 

"= Caſe; Sed Curia adviſare vult. | 
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Collsherd werſus Jackfon. 6 

H E . declares of impaiſoning him, and detain⸗ pac In pn 
itt nt kill he paid 42 J. | ſonment. 

The Defendant fitſtlfies, fo2 that the City of Carliſle ts att 

OY antient City, ard that there ts a Court held bekoze the 

© Yayo, &c. and that there is a Cuſtom, that if any Per: 

ſon be ſited in an Ackton of Covenant, and atiy other Perſon 

be Ball, that if the Pꝛincipal do not pay the Damages that 

ae tecoveted againſt him, &c. that the Balltſfs have uſen 

to take the Bodies of ſuch Baif, &c. and ſhews that an 

Acton of Eovenatte was bzought agalnſt J. 8. and that a 

Recovety of 391. in Damages was had againft him, and 

that the Pfaintif was Bail; and thereupon a Capias wad 

fied otit igainft the Petncipal, and returned Non eſt inventus; 

and thereupon a Capias was fued out againſt the Bail, 

Gitthe whereof he arteffe htm. The ÞPtatntrn demurs. 


by 


Nudigate 


38 


De Term. 8. Mich. 1602. 


DS * 


Nudigate pro Quer' objected, It is ſaid the- Cuſtom is is 


ik the Puncipal do not pay the Boney, they may take the Co 
Ball, and does not mention any Sci. fa. to be ſued out a, MW tho 
gainf him. It was anſwered per Wylde, That a Cuſtom to wa 
take the Bail without a sci. fa. hath been adjudged good, ko; 


09.0 


Stat. 21 Jac. 
cap. 4. 


Informations. 


but not without a Non eſt inventus returned againſt the Pain. 


if the Puncipal do not pay the Boney, the Ball ſhould be 
taken without any Capias ſued fozth againſt the Pzincipal, 


„e. It wag objecked, that he doth not ſay when the Court 


certain, Wiz 314. Roll. 2 Part, 560. Turner Serjeant : Tho 
it be not ſaid when it is to be kept, by naming the Day, 


declares fo2 detaining him till he paid 421. and he juſtifies 


Sed ad} Journatur. 


Prentice, &c. After a Uerditt fo2 the Plaintiff, it was moved 
in Arreſt of Judgment, that this Action ought not by Stat, 


31 Eliz. (which enats that all Actions upon 5 Eliz. concerning 
' Trades, &c. ſhall be p2oſecuted at the Aftzes oz Seflions 
of the County) he ſaid there had been ſeveral Reſolutfons 


Caſe of Barnes v. Hughes in B. R. Hill. 21 Car. 2. Rot. 7/0. 
where it 998 expteſoly, in an Ation of Debt upon this Sta 


cipal, Vaughan: Ik an At of Parliament were made, that, 


no Yan would doubt but it were good: Every Cuſtom ſup 
poles a Law, and if it be not irrational, and entertains 10 
Contradiftions, it is good. 


is to be help, and the Capias ought to be returned at a Day 


yet it is laid to be ſecundum conſuetudinem. 
The last Objetion was made by Wylde, viz. The Plafntif 


by Uirtue of a Recovery of 391. and ſays nothing fo? the 
Reſidue ; and this was looked upon as a Fault incurable. |} 


EBT was brought upon the Statute of 5 Eliz. fo? er: 
ercifing the Trade of a O20cer, not being an 4p: 


21 Jac. and 31 Eliz cap. 5. to habe been b2ought out of the 
pꝛoper County: And Scrogs pro Quer' ſdid, that ſuch Actions, 
as can be commenced befoze Juſtices of Niſi prius, of the 
Peace, &c. ought to be byought there, and not elſewhere; 

but he ſaid an Aﬀion of Debt cannot be commenced 
before them, and therefoze it might be bꝛought in any of 
the Courts at Weſtminſter : And as fo2 the Statute of 


lublequent to that Statute, where it was reſolved, that an 
Aion oz Inkozmation in any of theſe Courts were good: 
And he cited 2 Cro. 179, 538. 6 Co. fol. 19. and he cited d 


tüte, 


— © 


© tute of 5 Elz. reſolved, that it was well bzought in that 
Court, becatiſe an Aﬀfon of Debt would not lie in any of 
© thoſe inferio2 Courts of Seſſions, &c. and the Difference 
vas taken between an Jnfozmation and an Acton of Debt; 
© fo2 any Suit that may be bzought there cannot be bzought 
here; as an Infomation, &c. And Serj. Baldwin, who was 
ok Counſel fo2 the Defendant, confeffed that Cale, and ſaid 
pe was of Counſel in it; but he ſaid, whilſt Windham lived, 
| and ſat fn that Court, he was of a contrary Judgment, 
md the Judgment was given ſoon after his Death; and he 
cited a Caſe, Hill. 23 Car. 1. between Taylor and Ah : And 
n. Juſtice Wylde ſafd he was of Counſel in it, where it was 
| erpeſsly adjudged to the contrary ; and Wylde ſald, if this 
W would ſerve the Turn, the Statute would be evaded, which 
| was intended fo2 the Quiet of the common People; fo2 it will 
be no moꝛe but to bzing an Aﬀton of Debt, inſtead of an Jn- 
| fozmation, and you may fetch the Party from the moſt re: 
mote Parts of the Nation ; whereas the Statute intended 
| they ſhould not be compelled out of the County: But 
| Vaughan ſaid, if the Party may not have his Action of Debt 
here, the Statute will by Conffrutfon abſolutely take away 
the Aﬀtion of Debt. Wylde : If an Inkozmation be erhibited 
in the pzoper County, and the Defendant bzing a Certiorari, 
tit may be p2oſecuted here, notwithſtanding the Statute ſays 
no Suit ſhall be commenced oz pꝛoſecuted; but the Reaſon 
of that is, becauſe the Statute is made fo2 the Eaſe of the 
Defendant, and if he will diſpenſe with the Pzivilege the 
Statute gives him, he may well do it. Scroggs ſaid the 
Plaintiff may bzing his Certiorari, if he pleaſe, kaz in the 
.Certiorari it doth not appear who bzings it. Wylde : Ik it 
be bzought by the Plaintiff the Court will grant a Proceden- 


do, Curia advifare vult. 


2 Burrell verſus Strong. In C B. | (78.) 


N Conſideration the Plaintiff had pzomiſed to marry the agumpce. 

1 Defendant quando eſſet requiſita, and would meet him at Conſideration 

the Houſe of J. H. ſuch a Day, he would marry her; and 
avers that ſhe was and adhuc libens exiſtit, and went to the 
Vouſe of J. H. at the Day; and that the Defendant did then 
and doth fill refuſe to marry her. A Uerdi# was given fo2 
the Plaintiff; upon Not guilty pleaded, and 50). Damages, 
moved in Arreſt of Judgment, becauſe this is no good Con⸗ 

ſideration; fo2 the going to the Houſe of J. H. cannot be 

8 the 


De Term. S. Mich. 1672. 


Conſideration. 


the Conſideration intended, fo2 then the Jury would be lia: 
ble to an Attaint fo2 giving ſuch Damages; but the pin. 
cipal Thing was her Pꝛomiſe to marry him; and becauſe 
that is an Aﬀ that cannot be dont but at the lame Time 
the Defendant perfonns his Part that he pꝛomiſed, Vaughan 
conſented that ft was no good Conſideration; and he ſaid 
' theſe Aﬀions were never heard of till the late Times, when 
the Jurisdition of the Spiritual Court was out of Doozs; 
and then they extended the Jurisdition of the Common Law 
to the Conuſance of thoſe Things that did properly belong 
to that Court, viz. They did ſue fo2 Legacies at the Common 
Law, and ſeveral other Things. Wylde: The Office of the 
Spiritual Court is only to conſummate that Marriage that 


is initiated by the Contra#, and to fozce the Parties to | 4 


ft, but there are no Damages recoverable : And it is as 
when a Man covenants to convey Land to me, J can either 
ſue him in Chancery, to fazce him to convey, oz at the 
Common Law, to recover Damages fox his Non-pertozmance, 
Archer: It was adjudged here in a Hertfordſhire Caſe, that 
fn Conſideration you will fozbear to marry fo2 ſeven ears, 
J will marry you, that that was a Conſideration, becaule 
perhaps the loft her Pzeferment by her Fozbearance; quod 
curia conceſſit. It was ſain, that it hath been oftentimes an: 
judged in the King's Bench, that this Conſideration is good, 
if it were no 1o2e "than, If you will marry me I will marry you: 
And they cited Style 295, 303, 304. Vaughan: Ik the Judg⸗ 
ments have run fo in the King's Bench, we will not Differ 
from them; fo2 if we give Judgments here to the contrary, 
they will reverſe them there. Curia adviſare vul, 


Abe In q B. 


A. Pꝛomiſes, that in Conſideration B. would koꝛbear to 

ſue C. that he would pay him. Moved in Arreſt of 
Judgment, that here is no good Conſideration; becauſe he 
doth not ſay how long he ſhould fozbear him. Wydle: It 
- bath been often adjudged, that where it is to fozbear, and 
no Time mentioned, it muſt be intended during his Life. 
* 'Judgment pro Quer per Curiam. Hu Abr. 0 Sty. 420. 


"The - 


Z taking of the Goods of the Church, and is an Engliſh Mod, 
and in that Senſe cammonly underſtood: But Sacrilege 


= 


. 
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The Lady Stukely's Caſe. In C. B. 


Cut brought her Ackion fo? theſe Wows ſpoke of her, She For Worg. 
Sy 


was guilty of Sacrilege. It was moped in Arreſt of Judg⸗ 
ment, that the Wozds were not actionable. Jt was ſaid fo? 
the Plaintiff, that the TCo2ds ſhall be taken ſecundum excel- 
jentiam, AND ſhall not be intended of withdzawing of Tithes, 
&c. as, Thou haſt forged a Privy Seal, ſhall be intended the 
King's Pꝛivy Deal, and no p2ivate Perſon's, Roll. 68. But 
the Caſe chiefly relied upon (by Ellis of Counſel with the 
Plaintiff) was. Oz, Sibthorp's Caſe, x Cro. 417. where the 
Mods are, Dr. Sibthorp hath robbed the Church; ant ad⸗ 
judged afttonable : But per Curiam, this Caſe differs from 
that, koz robbing the Church muſt be intended a felonfous 


is by the Civilians defined to be any illicita contrectatio rei 


Eccleſiæ, and is oftentimes extended to the Detaining ok 


Tithes, 02 the Purchaſing of Biſhop's Lands, &c. where 
any Kind of Injury is done to the Church. Per Curiam, the 


Wo2ds are not ationable. 0 


Lord Byron's Caſe. In C. B. 


HE Low Byron ſued foz Tithes in the Spiritual Probibirion. 
Court; and the Pariſhioters pleaded that there *** Cate 92. 


was an Aﬀ of Parliament that ſettled theſe Tithes upon 
Sit William Juxonz and the Spiritual Court refuſing to 


allow this Plea, Baldwin moved fo2 a Pꝛohibition; and ſaid, 


where the Pariſhioners did plead to the Parſon's Title in the 


Spiritual Court, and they refuſed to allow of it, that it 
| was uſual to grant a Pꝛohibition, and cited a Caſe where 
| AParſon ſued fo2 Tithes, and the Pariſhioners pleaded that 


he had not read the Articles within two Months, ſecundum 
Stat. 13 Eliz. and the Spiritual Court refuſing to allow 


| of this Plea, this Court granted a Pꝛohlbltion. Vaughan 
at firſt oppoſed it, becauſe he ſaid, if the Party ſet fozth his 
Tithes, it did not concern him who had the Intereſt in 


them, fo2 he had no moze to do. Atkins: But what ſhall he 
do, if he hath not ſet them fozth 2 And after Debate, the 
Court owered a Pꝛohibition Nifi. N 


Walker's 
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Walker's Caſe. 


1 was ſued in the Spiritual Court fo2 Foz 
nication ; and the Libel was Quod ſæpe & iteratis 


vicibus cum prædict' Maria Crimen fornicationis commiſit & carnali- 


ter cognovit, per quod ipſa devenit gravida & prolem edidit fœmi. 
neam. Walker payed a Pꝛohibition, and ſuggeſted the Stat. 
of 8 Eliz. that impowers the Juſtices of Peace concerning 
Baſtard Childzen ; and ſets fo2th that one J. S. was ad: 
judged the reputed Father by the Juſtices, &c. accoding to 
the Statute ; and that now in the Spiritual Court they 


would go to impeach that Judgment, and cited 2 Cro. 535. 


625. but the Court were ok Opinion, that as to their Ex⸗ 
amination of the Paternity a Pꝛohibition ſhould go; but as 


to thoſe iterated Accs of Foznication that he was charged 


withal, they might proceed, fo? it was * in their 
Conulante. 


D E 


Term. 8. Hill. 


1672. 


In Communi Banco. 


The Lady Eſſex, Rich, werſus Keys s College in 830 
- Cambridge. 


\HE Plaintiff brought a Quare lp againſt the _ Impe- 

Defendants, who Had pꝛeſented to the Church of 8 
» and miſtaking the Name of the Co2poza- 

tion pꝛayed an Amendment; becauſe the ſix Months 

being elapſed, they could not bzing a new TUrit without the 

Loſs of this Pꝛeſentation, and cited 3 Cro. Rookesby's Caſe, 

where ad was omitted, and Hob. 118. where vaccaria was 

put fo2 vicaria, and both ſuffered to be amended : But per 

Cur. befoze the Statute of 14 Ed. 3. there could be no A- 

mendments ; and both the Caſes cited come within the Let- 

ter of that Statute, which gives Liberty to amend upon the 

Viſtake of a Letter o2 Syllable, and there is no Pꝛecedent 

of any other Amendment ſince, but where it is vicium clerici; 

but here it appears clearly, that it was the Fault of the 

Party, and not of the Clerk. And per Vaughan, If we may 

amend a TUow, we may amend twenty, and ſo in EffefX 

make a new D2iginal 2: And cited a Caſe adjudged in this | 

Court the laſt Term, where Eccleſia was miſtaken fo? vicaria; = 

and the Court would not ſuffer it to be amended, A 


. Pierſon 


Prohibition. 


Scire facias to 
repeal a Pa- 


De Term S. Hill. 1692 


Pierſon verſus Atkinſon. In C. B. 


HE Plaintiff being Parſon of Staunton in Durham, and 
having a Diſpenſation fo2 two Benefices, agreed with 
the Defendant fo? 22 |. to ſerve the Cure of Staunton. The 
Defendant made his Application to the Biſhop to enlarge 
his Stipend; the Biſhop o2dered that he ſhould allow him 
32 l. per Ann. The Plaintiff paid him his 221. accozding to 
Agreement; and he libelled againſt the Plaintiff fo2 the Addi: 
tion by the Biſhop in the Spiritual Court, and the Plaintiff 
Paved a Pꝛohibition. The Defendant's Counſel inſiſted up: 25 
on it, that this being an Allowance by Ozder of the Biſhop , 
was p2operly ſuable in the Eccleſiaſtical Court, and citen 
3 Cro. 675. Nat. Br. 51. 4 Inſt. 491. but the Court granted a 3 
Pꝛohibition; fo2 there being a Contrait between the Parties, 
the Biſhop had no Power to make any D2der; but if ſo be 
that the Curate had ſerved the Cure, and made no Agree: 
ment, then the Biſhop might have allowed him what he 
thought reaſonable, in the Nature of a , meruit; and 
a Pꝛohibition Was granted. 


The King venſus Foſter. In Cancellaria. 


ING Charles 1. hy his Letters Patent granted to one 

Perin the Dffice of AGnder⸗ſearcher, &c. durante bene- 
Re noſtro; ànd ſince this Ring was veſtazed, he ſends 
his Privy Signet to the Loꝛd Treaſurer to confirm this 
Perin in his Place. Foſter obtains a Patent from this 
King of this Place, without taking Notice of the fozmer 
Patent to Perin. The ſole Queſtion was, TUhether this ſe- 
Lond Patent was vold per Stat. 6 H. 8. cap. 15. 

. Winoington pro Def atgued that it was not: Þe admitted 
that if this ſecond Patent had been granted in the Life of 
the firſt King, without taking Notice ok the firſt JIatent, it 

had been clearly void; but here he held, that the firſt-Pa- 
tent was abſolutely determined by the Death of the King: 
And here he diſtinguiſhed between the King's Politick Capa⸗ 
city and his Natural Capacity: The King's Politick Capa- 
city never dies, and fo there can be no Interregnum, as 
Dyer 165. but his Natural Capacity may die, and then thoſe 
Things which depend upon it die alſo; as his Reaſon, and 
Mill, and . fo? — are the Pꝛoceeds ok his Matural 


4 - Capacity 


De Term. S. Hill. 1672. — 
Capacity and Perſon, and die with it. All Judges Com- 1 
1 1 determine upon the Death of the King, 7 Co. 10. | 

1 Ed. 5. 5. becauſe there is a perſonal Confidence that the 
King hath in them: Ik a Pan give Security to keep the 
King's Peace, if the King die he muſt give a new Security. 
1 H. J. 1. If the Gzant were during the King's Life, it 

would certainly determine by his Death, and then a G2ant 
during his Wil ſhall not be of longer Continuance. 12 Co- 
49. 1 Inſt. 59. 5 Ed. 4. 8. 5 Ed. 4. 2. 

North pro def: The Gant doth not determine by his Dy. 270. 
Death; and cited 12 Co. 49. if a Leaſe be made durante 10 Ed. 4. 18. 
beneplacito, it Doth not determine by his Death; and took a 
Difference between Judicial Offices aud Matters of Jnte- 
reft, 02 Miniſterial Offices, as this is; fo2 in Judicial Df- 
fices, if the Ozant be never fo abſolute, it determines by his 
Death; but not ſo in other Things; and this was fo2 the 
King's Advantage, that this ſhould not determine; fo2 the 
King hath his Election here to turn him out; and it is not 
convenient there ſhould be a Uacancy in thoſe petty Offices; 
and cited Moor 176. 2 Inſt. 742. Dyer 94. But it was agreed 
on all Hands, that the King's Pꝛivy Signet did but intimate 
the King's Mind, but could transfer no Intereſt. But the 
' Lodd Chancelloꝛ Windham and Rainsford inclined, that the 
Patent was determined, and the sci fa to be quaſhed, with: 
out better Caule chewn. 


Pierſon de Hughes. In C. B. Intratur Mich. (86 
24 Car. 2. Rot. 365. 


EB'T upon an Obligation. The Condition was, Jf Maintenance. 
the Defendant did pay all Monies that the Plaintiff *** © 10:. 
had expended in a Suit between A. and B. wherein he was 
Attomey, and all that he ſhould expend in the P2oſecution 
of the ſatd Suit, that then, &c. To this the Defendant de⸗ 
murs generally. | 
Broome pro def* fatd, that the ond was void, fo? the 
Condition was againſt Law, being fo2 Maintenance: And 
that this is Maintenance appears by x Inſt. 368. b. where 
one maintaineth the one Side, without having any Part of 
the Thing, it is Maintenance; and there is no Difference i 
between paying Money towards it, and giving Bond to | 1 
pay it; and cited 42 Ed. 3. 6. b. Bro. Obligation, 11. a Cale in 


Point. 


Turner 


* 


; De Term. 8. Hill. 1672. 


Turner pro quer' argued, that the Bond is good; koꝛ it is 
lawful fo2 an Attomey to lay out Money fo? his alter, and 


5 H. 7. 20. b. he to pay him again; 2 Inſt. 564. and if ſo, then he may 


take his Pꝛomiſe, oz his Bond fo? it; to which the Court 
aſſented, 2 Cro. 520, 521. Hob. 67, 117. There there is a cer: 
tain Sum p2omiled, perhaps it may be unlawful ; but if it 


be fo2 his due Fees it is otherwiſe. Style 184. Per Rolle: 
That which an Attozney doth fo2 his Client is Maintenance, 


but it is lawful Maintenance. But here it is objefted, that 


the Obligozs are Strangers to the Suit. Anſ. Ik the Party 


be a pooꝛ Man, and the Attozney will not truſt him, certainly 
he may get his Friends to be ingaged with him fo2 the Mo. 


mey he ſhall lay out; but however it cannot be denied but 


(870 


Prohibition. 


Part of the Condition, viz. to pay what he had already laid 


out, is good enough; and then Part being good, and Part 
vold, it ſhall not be vold koꝛ all, unleſs it were where a Bond 


is made void by Statute; and that Difference is taken, 


Hob. 14. The Court did incline to think that it was Pain. 
tenance in the Strangers; fo? elſe they ſaid, the Statutes of 
Maintenance would be eaſily eluded, and People might 


maintain very ſecurely, by giving Bond; which would be alto. 
gether as great an Evil as laying out Money; and they the 
rather inclined to it in this Caſe, becauſe. here the Party | ? 
to the Suit was not bound with them, but they were three 


Strangers. 


Mainard ut amicus Curie dixit, that it had been adjudged ö ; 
Maintenance, fo2 a Man to ſpeak to a Counſel, 02 an at.. 
tozney to incourage the Suit wherein he had no Interest: 


And that the Maſter might maintain fo2 the Servant, but 


not the Servant fo2 the Matter. Sed Curia adviſare vult. 


Stone verſus Peacock. 


HE Plaintiff ſuggeſted, that Time out of Hind he had 
had all the Tares, &c. that he ſowed and cut green, 
to give to his Hozſes, Tithe-free. And a P2ohibition was 
granted nifj. | 
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Hill & Uxor verſus Good. 


HE Plaintiff was ſued in the Spiritual Court fo2 mar⸗ 
* rying his Mike's Siſter. In Parſon's Caſe a Pꝛohibi⸗ 
tion was granted, but there it was a Degree moze remote, 
fo2 there the Party married his Mike's Siſter's Daughter. 


(88.) 
Prohibition. 


Poſt Caſe 1 29. 
162,173,182. 


Atkins: Levit. xviii. v. 18. doth not come to this, fo2 that is 


meant, in the Life of the Mike, thou ſhalt not take her Siſter ; 
s Wharton in his Polyglott ſororem uxoris tuæ in pellicatum non 
aſſumes; but he ſaid, if the ſame Pꝛopinquity of Degrees is 
p20hibited, this will be p2ohfbited too. Vide gradus enumerat' 
in Stat. 25 H. 8. 22. and 5 1 
Jn one Harriſon's Caſe they granted a Pꝛohlbition, where 
the Party married his great Aunt, Pur Paſſent de touts les 
' Judges de Angleterre. — 8 1 


Dev iſe. 


Poſt Caſe 1 04. 


(90.) 


Attorney. 


(89.) 


DE 


Term. 8. Trin. 


1673. 


In Communi Banco. 


Allen verſus Spendlove. 


A. and if he die without Peirs, B. his Bꝛother ſhall 
have it: It was ſaid by the Court that this ſhall 
create an Eftate-tail in A. becauſe it appears in 

the Mill that the Teſtatoꝛ muſt intend an Eſtate⸗tail; fo2 that 
it is impoſſible fo2 him to die without Heirs whilſt B. his Bꝛo⸗ 
ther was alive ; and ſo they ſaid it had been often ruled; as 


\ Man hath Jſſue A. and B. and deviſes Lands to 


itt the Caſe of Herne and Allen, x Cro. and in the Caſe of 


Hill and Power. 


Simon Maſon's Caſe. 


Petition was exhibited againit s. Maſon, and Articles al- 
ledged and p2oved, inter alia, that he had been an Am- 


didexter, viz. after] he was retained by one Side he was re- 


tafned on the other Side; and fs2 this was committed to the 


Fleet, and turned out of the Roll, Pe was pꝛolecuted by 


Sir John Huit and others. 
1 


Anonymus 


. rr 
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Anonymus. (91.) 


1 Gave a Warrant ok Attomep to B. to confeſs a Judg⸗ i=": 
1 , ment. A. dies the 3d of November, and after B. entets 
up the Judgment in the ſame Michaelmas Term. Nudiyate 
mobed to et alide the Judgment, becauſe it was entered at. 
ter the Party was dead. But the Court would not da it; 
petaute the Judgment being entred in Michaelmas Term, it 
= relates to the 23D of October the firſt Day of the Term, and 
** then the Party was alive; and now being in another Term 
** they could not alter a Reco, becauſe it was not now in 
** their BzeaſtS; but if it had been moved in the ſame Term, 
perhaps it might have been otherwile. 


Lord Byron's Caſe. ; (92.) 


IR William Juxon, in his Suggeſtion, had pleaded Part 4 of Parlia- | 
O of the Att of Parliament, but had left ont the Recttal of nent piece”: 
* ah Pooviſo; whereupon he was fain to mend his Sug⸗ plow. 65. 
© geſtion, and recite the whole of the Aft that did concern 
theſe Parties; ko; when a pzivate Aﬀ is pleaded, it is not 
good to ſay inter alia, inactitat' eſt, &c. but ff ft concerns 
ſeveral diſtinſt Matters, to recite all that concerns the ma- 
teria ſubjecta, and to aver that it is all that concerns 
this Matter; and lo ft was here done. Mhereupon a Rule 
was granted fo2 a Pꝛohibition. But Sir William Juxon ha- 
ving ſued in the Spſritual Court, and Sentence againſt him, 
and that he ſhould pay Coſts, it was p2ayed by the Defen- 
dants that the Pꝛohtbition might not excnſe him fo2 the Cofts; 
and fo2 that Nudigate ted 1 Cro. 46. Brit Baldwin took thts 
Diffevence ; Uihore the Spiritual Court hath Jurisdicklon 
at the Time of the But, and after this fs taken away by 
At of Parltament, there the Prohlbitton ſhall not ercuſe 
the Coffs; but if they had no Jurisdiffion of the Caſe ft 
is otherwiſe; and Co it was here awarded fo2 the whole. 
But theſe Pertons that were ſued by Str William Juxon, 
being Perſons that had paid their Tithes to my Low Byron, 
and his Title in Queftion, His Solicitoz acqualnted the 
Judges that he was in Parliament, and ſo could not attend Privilege. 
his Sult, and referred Himſelf to their Difcretion, whether 
they would grant the Pzohibition o2 no. CTUhereupon they 
odered that the Rule ſhoufd and, but no Pyohfbition be 
taken out. Sed ad viſire wolum. © | 


Grove 


* 


Ejectment. 
Uſes limited, 


and being ſo ſeiſed makes a Feoffment to the Uſe of hmſel ET | 


De Term. S. Trin. 1673. 


Grove ver ſus Wolleſcutt. In C. B. 


I Dward Gilmore ſeiſed in Fee hath Iſſue Jo. (who was 1 L 
dead) Edward, Goddard ant George befoze the Settle. 
ment, and afterwards hath Jſſue John, Benjamin and Stephen, 


and his (Wife fo2 Life, and then to Goddard hig ſecond Son 


then living, and the 'Hetrs of his Body, and fo2 Default 


of. ſuch Iſſue, to the Aſe of his fifth Son, and ſo to his ſirth 
Son. Edward and his Tife are dead, and George died with: 


out Iſſue, and ſo did Benjamin. The Plaintiff claimed under © | 


Stephen, and the Defendant under John. The Queſtion 
upon the whole Matter was, whether the Computation of 
Sons ſhould begin from him that was dead, oz whether the 
Eldeft, that was alive at the Time of the Conveyance, houln 
be accounted the firſt ? Foz if the Computation began from | | 
him that was dead, then John was the fifth Son, and took 
by Uirtue of the Limitation, and ſo the Defendant that 


- claimed under him had a good Title: But if Edward, who 


was the Eldeſt alive at the Time of the Settlement, were 


to be accounted the firſt, then the Plaintiff who claimed un. 


Plow. 293. 


der Stephen would have a good Title; fo2 Benjamin being 
dead without Meir, St phen would take by Uirtue of the Lt: 
mitation to the firth Son. 

Nudigate pro Quer atgued, that in Limitation ot Uſes the 
Intent of the Party ſhall be taken; and Hob. 303. the De: 
ſcription of a Perſon ſhall be taken according to vulgar Ac: 


_ reptation; beſides, this is the fifth Son alſo in a legal 9c- 


ceptation; as Dy. 14 and 8 Co. 88. In Conveyance of a | 


Title in a Fozmedon, where the Son is dead, no Notice 
ſhall be taken of him. It a Limitation had been to the firſt 
Son, it would certafnly have been the firſt living, and ſo 
the ſecond ſhall be reckoned the next to him, and ſo on, &c. 
Beſides, in this very Limitation he calls Goddard his ſecond 

Son, and if ſo, then it is clear that his Intention was, 


that his Computation ſhould begin from his firſt Son living, 


and not from him that was dead. 

Baldwin pro def? atgued, that the Computation muſt begin 
from him that was dead, and then John is the fifth Son, 
and ſo hath a good Title. The beſt Map to reſolve this 


would be by asking of a Queſtion, Who is the fifth Son of 


Ed. G.? It would be anſwered John. Beſides, his Intent is 
1 fo? by another Deed n in the ſpecial Uerdif). he 


bath 


2 775 
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impolible thoſe ſhould paſs. Plow. 10. b. 


_ I 3 bd 


amgr==[re" 


hath made Pꝛoviſion f92 Georze, and his ſirth Son, and h is 
ſeventh Son; and f02 ſuch Dekault, then fo2 His fifth ; ſo 
that he did look upon John as p2ovided fo? ſiifficiently in the 
kommer Conveyance, and ſo made no Pooviſion fo2 him fn 
this; and the Intent of the Parties ſhall be talen; nay, it 
hall be made out by Averment; as the 5 Co. 68. where a 
Man hath two Sons of a Name, & c. 


Beides, here are ſir Defendants; and an Entry is made 
put upon one ok them, and this ſhall not veſt the Eſtate of 
the other Five; koꝛ if a Diſſeiſoꝛ make a Feoffment ſeverally 
to ſix Perſons, an Entry upon one will not ſerve to vett the 
Eſtate fo2 the whole; and that is the Difference taken, where 


an Entry is to veſt an Eſtate, and where the Party hath 


an Eſtate in Law in him, and the Poſſeſſion in no Man; 
as when an Heir enters after the Death of his. Anceſtoz, 
fo! there an Entry into one Parcel ſhall veſt the whole. 
1 Inſt 15. b. and lo if a Feoffment be made upon Condition, 
&c. Vide Dy. 33). 9 H. J. 25. Bro. Ent. 92. And ſo the Plain⸗ 


tiff can have Title but to a Part, and Day was given to ar⸗ 


Graves verſus Aſhenhucſt. 


(94) 


HE Defendant avows fo2 a Rent-charge granted out Repugrancy- 
of the 20 Acres the locus in quo, &c. per nomen of all his Replevitt. 


Lands and Tenements in King's Norton (which was 200 A- 
tres. And upon Dyer of the Deed it appeared, that the 
Plaintiff granted a Rent of 201. per Annum after the De- 
ceaſe of Anne Graves and Thomas, &c. and if the ſato Rent 
of 20 J. ſhall happen to be behind at any of the Feaſts when 


it ſhall become due, it ſhall be lawful to enter and diſtrafr 


during the joint Lives of Anne and Thomas. 

Two Exceptions were taken. (1.) It is alledged, that the 
Rent was granted out of 20 Acres, per nomen of all 
Lands and Tenements in King's Norton, which was 200 
Acres, Per Cur': It is good enough; becauſe it is alledged, 
that theſe 20 Acres were Parcel of the 200, and if it was 
granted out of the whole it was granted out of every Part; 
and this differs from 3 Cro. 652. where Lands in Poſſeſſion 
were granted per nomen of Lands in Reverſion, fo2 it was 


_ 2d Exception: The Clauſe of Entry and Diſtteſs in the 
Deed differs krom the Allegation in the Declaration; fo2 it 


X appears 


his per nomen. 


De Term. S. Trin. 1673. 


(95. 


Prohibition. 


86. 


appears by the Deed, that the Diſtreſs and Entry was given 
but during the Lives of Anne and Thomas, and the Rent 
was not to commence till after their Deaths. Anſwered 
per Cur, (here Moꝛds are repugnant oz inſenſible they 


ſhall be rejeted; and cited 3 Cro. 420. fo here the Wows, — 
ring the joint Lives of Anne and Thomas, are altogether repug: 


nant, (fo2 it appears that the Rent was not to commence | N 


till after their Deceaſe,) and ſo ſhall be rejected; and ſo, not: 


withſtanding they are dead, it was adjudged, that the 


Diftreſs was. well taken, and as if thoſe Wozds had never 


been in. Judgment pro le avowant. 


Anonymus. 


PON the Suggeſtion of a Modus the Court do uſe to 

5 grant Pꝛohibittons without Notice given to the other 
atty. 

M they pꝛoceed to Sentence in the Spiritual Court in a 


Cauſe where they have Jurisdicion of the Libel, the Court 


will not grant a Pꝛohibition; but if it be of a Matter 
whereof they had not Jurfsdi#ion, they will grant a Pꝛohi⸗ 
bition, although it be after Sentence. 


Perry's Caſe. 


HE Court was moved to ſtay the Paſling of a Fine, 
which was acknowledged by the Lady Perry's Daugh- 


ter, an Inkant of the Age of thirteen ; but becauſe the 


King's Silver was pald it was gone too kar; but they al⸗ 


© figned the Infant a Guardian, who had Juftruftions to bing 


a TUrit of Erroꝛ to reverſe it. And they fined Sir Nic. Roe 
and the other Commiſſioners, and thꝛeatned all that had a 
Þand in the as of it. Vide 5 Co. 39. Dy. 220. 


D E 
Term. Paſchæ 
1673. 


la Communi Banco. 


Bellamy ver ſus Player. 


E Plaintiff hab obtained a Uerdi# at the laſt 
Aſſizeg; and becauſe he was ſince dead it was mo- 
ved (by Serjeant Mainard) fo; the Defendant, that 
Judgment might be ſtayed; fo2 he ſaid, at the 

Common Law it was always admitted a ſufficient Allegation 
to arreſt Judgment; and the Reaſon of it was to 7 — 

the Dekendant of the Trouble of bzinging a Wirit of Erroz, 
which would have been a Cirtuity as it were; and he ſat; 
notwithſtanding by the Statute of x7 Car. 2. cap. 8. it is now 
enafted, that the Death of either Party after Uerdi#, and 
bekoze the Judgment, ſhall not be alleged fo; Erroz; yet he 


(99. 


Arreſt of 


Judgment. 
Plaintif dies 
aſter Verdict. 


ſaid, that they now coming befoze Judgment was entered, 


he appzebended they were out of the Statute. Sed Curia econ- 
tra; fo; if it ſhall not be alledged after Judgment foz Etro? 


by the Statute, certainly it was never intended thut it would 


be admitted a ſufficient Cauſe to ſtay Judgment: 


Whereupon he ſaid, he had Affdavit that the Aerdi was juor eat 


not faitip obtained, and that the Jurois eat at the Plaintiff's 
Charge, and ſo ſaid they wete in an ill Caſe; foz nocwith⸗ 
tanding this was ſufficient Cauſe fo a new Teal, pet the 


laintiff being dead, it was not poible fo: them to have that; 
Sa the Court toid him; if 3 could pode his we that 


they | 


[EN LED 


they would ſet aſide the Qerdift, which accowingly was _ 
Niſi cauſa. 


Pardon. — They were conſidering of fining the Jurozs, but then ve. Þ ® 

thought themſelves of the General Pardon of the King grant. 
; ed the laſt Seſſions of Parliament, which had pardoned them, J | ] 
| (98.) Paradiſe ver ſus Shelley. , 


| New Trial. EA a Gerdt fof the Defendant, the Plaintif moved 
1 to ſtay Judgment, and that he might have a new Trial; 
and fo2 Cauſe ſuggeſted, that thꝛee ok his material Mitneſſes 
which were ſubpenaed did not appear, whereby he failed in 
his Pꝛoof. Sed Curia negavit; ko; if he had found his Tit: 
neſſes had been abſent, he might have been Nonſuit; and if 
this were admitted, every Uerdit might be ſect aſide ; fo2 it 
would be but the Plaintiff S leaving a Witneſs 02 two Bt 
Home, and then luggeſt the Want of them {02 Cauſe fo a = i 
| new Trial. 2 
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| For Words. N Atlan was brought to? thele Uozds, Frances Hicks 
e A was brought to Bed of two Boys (the Plaintiff being a2 
Feme Sole). Jt was moved in Arreſt of Judgment, becauſe 

- the doth not alledge that he had any ſpecial Damage, and 

then it is no moze than if He had called her Whore, fo? 

which the ſhall have no Action without ſpecial Damage. But 

b Vaughan Ch. J. if it had been ſaid that She had a Baſtard, 0 

theſe Wows had been vamagrable in nnn Sed Curia WY 

adviſare vult. | | S*. 


— 


(1000 0 5 92 77 Jloyne vurſa Gilbert 


Prohibition. - NILBERT a Parſon) ſued the Plaintiff in the Spiritual 

Words. Court fo? . theſe Mods, Thou art a Knave, a Liar and a 
Raſcal. And Nudigate moved fo2 a Pꝛohibition, becauſe they 

are only Wows of Heat and Scolding, and cited 2 Rol. 296. 

No 19. 29. No 22, 23. Ik he had laid he had been a common 

Liar, it had been Cauſe of Depzivation. Per Ellis: And then 


certainly it had been good Cauſe to fue in the Spiritual 
Court. Atkins: Me is a Liar if he tell but one Lie, and why 


ſhould we intend it in the wozſt Senſe of a common Liar; ſo 
that the Queſtion is, How it ſhall be intended, Vaughan: That 


— 4 _ Cale 


— — 
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— 


— 


; ' Caſe in Rolle 297. Charges him with one particular At only, 
okt lying upon the Subject Matter. Sed Adjournatur, 


I perſon verſus Hughes. Intratur Mich. 24 Car. 2. (101. 
© | ” Rot. 365. 


"HE Plaintiff hat been Solfcito? fo2 the Defendant Maintenance. 
= in ſeveral Suits,. and an Obligation was given by“ 
* # thee others, to pay all ſuch Sums of Money as are. 02 
{ # gould be laid out by the Plaintiff in the ſeveral Suits de- 
pending fo2 the Defendant, wherein the Platntiff was Solf- 
LTitoꝛ, &. The Plaintiff declares upon this Dbligation, and 
the Defendant demurs. Vide melius, ante Caſe 86. 
It was argued fo2 the Defendant, that this Obligation 
was void, being fo2 Maintenance; and though it hath been 
T objetted,. that Part being given fo2 what was already due 
was lawful, and ſo however it ſhoͤuld be good fo2 that; pet 
it was argued by Broome, that the Whole taken' together 
was Maintenance; fo2 the Securing of what he had laid out, 
and what he ſhould, does give Life and Spirit to the At- 
tozney to ſue, and ſo is acco2ding to 1 Inſt. 368. b. a Bearing 
up, 02 Uphoiding of Quarrels and Sides; and whereas it 
hath been objeted that it may ſometimes be an AX of Cha- 
rity to be Security foz a pooz Man, becauſe it may be a 
Means to help him to the Recovery of his Right; as to 
that, the Law hath pꝛovided a Remedy fo? him, foz he may 
be admitted in forma pauperis; and therefoze- upon the whole 
Matter this ſeems to be a Suppozting of Quarrels, and is 
an Encouragement to one Part, and a Oilcouragement ta 
the other. 

Turner pro Quer argued ut prius, quod vide ante Caſe 86. and 
ſaid farther, That it did not appear here that any Main⸗ 
ftenance was committed, and ſo it is not Reaſon the Party 
EE Hould ſuffer, non officit conatus niſi ſequatur effectus: But 

2 Vaughan anſwered to that, that it was true that the Party 

= Cold not be indiffed fo2 Maintenance till it were commit- 

ted; no meze could he fo2 Murder; but vet if a Bond be 

given to maintain, oz to kill, certainly the Bond will be 
void, though the Acts never enſue ; and he ſaid it will be 

hard to diſtinguiſh, in Point of Maintenance, between giving 
of Money and giving Security fo? it. 

Windham : As the Defendant hath pleaded, it ſeems to be 
— ſtrong againſt him: ; far4iere is a Difference when 


the 
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7 Condition is to vo a Thing | that is plaiuly unlawful j in 
it ſelf prima facie, as to kill a Man, &c. and when it is to 
do a Thing that may be either lawful oz unlawful accozy. 


ing to the Circumſtances of the Thing, as it is here; @ | 


there map be lawful Maintenance, and non conſtat here 
whether oz no the Obligozs were not Relations of the Party 


o2 perhaps the Party might be Lefſee, and they might be 5 
Veverſioners; and therefoze the Defendant ould not have 


demurred, but ſhould have pleaded that the Bond was fo; 


Maintenance, and then it had come p2operly on the other 1 
Part ta have ſhewed how and upon what Account they might 


lawfully maintain, ut prius; but now the Defendant had tied 


the Plaintiff up by his Demurrer that he could not come in E 


to ſhew the Matter. 

Atkins took g Difference, That if the Suit were ended, 
any Perſon might be Security fo2 the Fees and Charges 
expended, but not while the Suit was depending; fo? the 


ſecuring what was laid out did encourage the Pꝛoceeding in 


it ; and the Judges ought to diſcountenance any thing like 
Maintenance. Non bene ripis creditur. 
It was agreed by all the Judges, that the Client himſelf 
might give the Attozney Bond fo2 his Fees ; oz that, after 
the Suit is ended, any Body elſe might be bound with him 
fo2 Security of _ was laid out, Sed Curia adviſare vult. 
Afterwards, in this ſame Term, Vaughan Chief Julkice, 
delivered the Opinion of the Court, that Judgment ought 
to be given fo2 the Plaintiff, becauſe the Defendant de⸗ 
murring generally, it cannot appear whether the Maln⸗ 
tenance was lawful oz unlawful ; and it might be that theſe 
Perſons were Relations that might lawfully maintain; and 
nullum iniquum in jure præſumitur; and beſides, he ought to 
have pleaded Perkozmance of that Part, which was lawful ; 
Foz it was lawful to be Security fo2 what had been laid ont 
before ; fo2 though it was a Quettion konnerly, whether an 
Attomey might lay out his pꝛoper Boney fo? his Client, yet 


now it was made clear that he might, lince the Statute 
3 Tas. Ideo per Curiam Jed. pro Quer. 


*; 


Ger) * Nicholls verſus Reeve. In C. B. 


C Continyanco, =D for entring his Cloſe, & 5 fooule; weft K 


aſportavit Blada & Herbas, ibid. &c. with a Continuando 

ok the ſame Cutting and Carrying awap from the r6th of 
- Avguſt 21 Regis ad 30 Sept. 22 Regis. 
8 3 
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N 


— ——— - —— — — — — 


De Term. Paſch. 1673. 83 


1 It was moved by Baldwin in Arreſt of Judgment, becauſe 

FT { was impoſſible, when he had cut the Tom there growing 
the 16th of Auguſt 21, that he ſhould continue cutting it till Damages in. 
the zoth of September 22, fo2 Com doth not grow all the ire. 

Pear, and ſo Damages being given intire, it is naught, 
becauſe the Jurp, perhaps, might give Damages fn Reſpet 
of the Continuation, which is impoſſible; and he compared it 
to an Action of the Caſe fo2 thꝛee Atumpyſits, and one is ill 
laid, ik Damages intire be given, it is bad fo2 the Mhole, 

and cited Hob. 189. 178. ro Co. 130. Osborn's Cale, where 
the Differences are taken. Dyer 370. 2 Bulſt. 20. 

But Vaughan ſaid there is a Difference between Things 
legally impoſſible, as in the Caſe of Aſſumpſits, there, though 
one be bad, yet it ſhall be pꝛeſumed that the Jury gave Da⸗ 

mages fo it, becauſe it is only legally impoſlible; and non 

conſtat to the Jurozs whether by Law ft were good oz not ; 
but where a Thing is naturally fmpoſſible, as it fs here, it 
LE cannot be preſumed that the Juro2s gave any Damages 
don that which they might, by Pꝛeſumption, know to be 
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| impoſitble, Vide 10 Co. 131. Where f92 Wozds ſpoke at {e- I Ander. I 20, 
veral Times an Aﬀion is brought, and Part are aftionable, : 
and Part not, and intire Damages given, ft fs naught ; 
but otherwiſe if they be ſpoken at hs ſame Time. Sed ad- 


journatur. 


. — wa. wu n 
— — 2 r 
8 —— . 


Phillips JO Crawly. 6353 
'Reſpaſs, with a Continuando from Anno 65 till 11, in 
| the Reckozp of Amerſham in Buckinghamſhire, in a Trial 
at Bar. The Caſe was, That Phillips was pꝛelented in 
58, by the Keepers, and one Minſhen being Patron; upon 
the Pzetence of a Contra to pay Minſhen 100 l. per Ann. 
da long as he ſhould be Incumbent, he was cited into the Evidence. 
Spiritual Court in 63, and there was Sentence of Depziva- 
tion againſt him fo2 Simony ; and upon his Appeal to the 
3 the Sentence was confirmed! Akterwards he 
was caſt upon a Trial in the King's Bench, and another at 
+Hdils-ury : And now he bzaught his Action again, vt ſupra, and proof. 
he was fain to pzove his Oꝛdination, and that he was of the 
Age of Twenty-four at the Time of his Oꝛdination; and that 
he was pzeſented and in Poſſeſſion (fo2 in thoſe Times there 
' was no Jnduffon) and then he pꝛoved his Entry in 65: But 
laying it with a Continuando, he was fain to pzove another En- Continuando. 
try; and that being within a Year and Half of bis rt Entry, 
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uriſdiction.“ 


Pardon plead- 
ed. 


1 Cro. 449. 
Hob. 81. 


6 Co. 79. 


that the Spiritual Court had at Common Law) they ought 
not to ravel into the G2ounds of their Sentences, but to 
give Credit to them; as they ſhould in a Certificate of 
- Marriage, 02 Baſtardy, and other Things which lie pꝛo⸗ 


the Judges did not take Notice of it, Whether the Party 
might have Remedy by TUrit of Erro2 ? And Ellis laid No; 

becauſe they could alledge nothing foz Erro2 but what did 
oppear in the Reco2d; to which Vaughan aſfented, 


it he had recovered, he could have recovered Damages but 
to the Time of his laſt Entry, which was but 18 Months. 


The Defendant p2oduced a Deed under the Plaintiff's 
Hand and Seal, whereto were Witneſſes Names; but be: 
cauſe they did not pꝛove the Witneſſes dead, noz that they 


were gone to Sea, though they alledged it, it was not ner.. 


mitted at firſt to be given in Evidence; but afterwards, 


upon Pzoof that it was read at a kozmer Trial, it was | | 


ſuffered to be read. The Oefendant alſa offered to read 


the Pꝛooks in the Spiritual Court, but was not allowed, 


f02 thoſe Courts are no Courts of Recozd ; But the Sen. 


| tences of Depzivation were ſuffered to be read. "But it Was 
_ objeted againff them by the Plaintiff's Counſel, that it was 
not Reaſon the Plaintiff ſhould be concluded of his Intereſt 


in his Freehold in the Spiritual Court. But as to that, 
the Court anſwered, that the Spiritual Court did not by 
Sentence ouſt him of his Freehold, but that it was a Con⸗ 
ſequence of their Sentence; and that Simony being a Mat. 
ter that they had pꝛoperiy Conuſance of, (fo2 although 
ſince the 31 Eliz. cap. 6. the Tempozal Courts have Juriſ- 
dition, pet that Statute hath not taken away that Juris dicklon 


perly within their Cogniſance ; ſo that they muſt take him 
as guilty of Simonp, being depzived fo2 it in the Spiritual 
Court. 5 e 
_ Uhhereupon Baldwin fo2 the Platntiff ailedged the Ack of 
Dblivion,, which was in 1660, two Pears after the Defen- 
dants had alledged the Dffence was committed: and ſo by 
that it was pardoned. But to that the Court made an- 
ſwer, That if he would have taken Benefit by ft, he ought 
to have pleaded it; fo2 though it be a general Act, yet there 
being ſeveral Perſons ercepted, he ought to have pleaded, 
and ſhewed that he was none of the Perſons ercepted ; 
whereupon the Plaintiff, ſeeing the Court incline againſt him, 
was nonſuit. BS: Wo} £ 
Vaughan asked Ellis this Queſtion, That ſuppoſing there 
was a General Pardon, and the Party did not plead, noz 


4 | | Allen 
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Allen verſas Spendlove. Cie) 


- Homas Higden hath thre Sons, Thomas, Bartholomew; Deviſe by Im- 
I and Robert, and deviſes Lands to Bartholomew and Go 
Robert, and if Bartholomew dies without Heirs, Robert ſhall 
have his Part; and if Robert dies without Heirs, Thomas 
ſhall have it. 5 a * 
The Queſtion was, What Eſtate Robert had in his Moiety ? 
faz it was agreed that Bartholomew had an Eſtate⸗Tail by 
| FF Jmplication, by Uirtue of the Wiozds ſubſequent to the » Roll. 844- 
Dieyile, viz. And if Bartholomew die without, &c. 
JĨt was argued by Maynard, That Robert ſhould alſo have 
an Cſtate-Tail, becauſe thole Mozds that did give were 
the ſame to both of them; and then, when the Teſtatoz had 
TS by the ſubſequent TWo2ds declared what Eſtate he did in⸗ 
tend to paſs to Bartholomew, when he ſays, 1 deviſe to Bar- 
tholomew and Robert, the Mozds being the ſame to Robert, 
ſhall carry the Eſtate to him in the ſame manner, 
Nudigate argued econtra ; Fo? that by the firſt cUods, ik 
the Teſtato2 had gone no farther, but only ſatd, I deviſe 
theſe Lands to Bartholomew and Robert, neither of them had 
had but an Eſtate fo2 Life; and then, when the Teſtatoz by 
_ ſubſequent Mods enlarges the Eſtate of one of them, and 
reſtrains it to the Part of one of them (by ſaying Thomas 
ſhall have ir) this Wo2d ir ſhall relate only to Bartholomew's 
Part that was betoze deviſed to Robert if Bartholomew dies 
without Heir : And the Court inclined to this latter Opinion, 
that Robert Had but an Effate fo2 Life in his Moieties, be⸗ 
| Cauſe Implications that carry Eſtates ought to be plain 
and ſtrong ; and lo gave Judgment Nis. 12 


Fee verſus Sorrell. in Cam. Scac. 1 

Tux Caſe was this: King James by his Letters Pa- paz, 
I tent did incozpozate the Uintners of London, and in 150/59. 
the ſame Letters Patent did grant koz him, his Heirs and bg 330. \ 
Succeſſo2s, to them and their Succeſſo2s, that it chould be 4 1 5 2 


Leno. 
lawful foz them to ſell Mine without Licence, non obſtar te . 372 * 


5 them . Lice 4 "= 
W the Statute of 7 Ed. 6. 5. by which it was enatted, that none %% | 


\ 


ſhould ſell Mine without Licence, &c. under the Fozkeiture fi | 
of 51. a Day, to be divided betwirt the King and the Jn g 22. 
fozmer ; and this Action was tam quam, &c. 13.20% 


A 


7] 


De Term. Paſch. 1653. 
In this Caſe theſe thee Points were moved: 
1. Whether the Letters Patent were good in their Crea⸗ 
tion ? : 8 | 
2. Admitting them to be good, Whether they did not de: 
teemine by the Death of the King? | 
s. Admitting that they were good, and did bind the ſac. 
ceeping King, Whether they were not deſtroped by 12 Car. 2. 
25. 82 mere ſaved by the Pꝛeviſo in that Statute? 
This Day being the Saturday in the Term, it was argued 


1 


11 


y Waren Thurland aud Juftive Elliot, the tiwo puiſoc Judges, 


Windham Argued th 


| at the Patent was voip in its Creation, 
Ad primam Quæſtionem: {Ulhether theſe Letters Patent 
were good in their Creation? And they both held them to 
be void fo? theſe Reaſons : 1 
1. From the Mature of a Diſpenſation, which is defined 


11 Co. 88. Diſpenſatio eſt mali prohibiti provida relaxatio utiliate ſeu 


neceſſizate penſata, & eſt conceſſa Domino Reg” propter impoſſbili. 
tatem providendi de omnibus particularibus; ſu that it ought to 
be to partitular Perſoys upon a Judgment made of the 
Necefity pꝛ Convenience of tt. Ind here it is impoſtible 
that the Wing could make any Judgment of it, fo2 it er- 
tends ta as mam Perſaus as they {hall pleaſe to make free 


_ of their Comozation, and hom manp that will be it is im 


Bro, Pat. 100. 


2. Ellis; The Law of ) Ed. 6. was ma 


poſſible joe the King to fozeſee, £02 it wud be provida & de 
particularibus: nd thouny the Wing may diſpenſe with par- 


ticular Perſoys, vet þe cannot with Places, no: with « ſy 


Juriſdiction. 2 Rolle 179. Ne go, | 3 
de pro bono publico; 


and the People have an Intereſt in all ſuch Laws, and the 


King cannot diſpenſe with them. 3 Ioft. 324. Rolle 17. 

The King cannot diſpenſe with the Repairs of a Bridge. 

Plow. 487. | e 
Where an Act gives the Benefit ſolely to the Ring, he 


map do what he will with it, quia quiſque poteſt renunciare 


Windbam: If the Statute be made fo2 the Benefit of the 
Ring oy, he may Diſpenſe ; but ik it be fo2 the Benefit of 
the Subject only, he cannot: as the Statute of Tithes, 
2 Ed. 6. where the Party bath all the Benefit, the King 
cimnot diſpenſe. 


3. It 


1 


* Paſch 163 


3. I is a Patent prime impreffionis without any » Prece: 
ay and the Judges aught to be wary of admitting ſuch 
Jnnovations : : Beſides, many Inconveniencies might follow 
upon it. Might not the Merchants as well get a Patent to 
impo2t all fozeign p2ohibited Conmodities ? Might not the 
Biewers as well get a Dilpenſation againft all the penal 
Laws concerning Ale-houlſes ? 

4. This would be a Delegation of a Power td a Cowora- 
on to diſpenſe with penal Laws, oz at leaſt it would have 
the ſame Eett; fo2 they map make as many of their Coz. 
pozation as they pleaſe, and all Gould be timpowered ts 
fell Mine without Licence; and the Law Hath always ta- 


penſing with penal Laws. The Bing cannot delegate this 
Power to another; 7 Co. 36. Co. Ent. 3950. The King cannot 
give the Fopfeitures of a penal Law to a Coꝛpoꝛation; fo? 


Slat would be to enable them to Viſpenſe with the Law. 
Hob. 163. 


Windham This is wozſe than giving a Power of Licen- 
ling ts a pzivate Perlen; foꝛ theſe never die, but fo; particu- 
Jar Perſous Statutum eſt omnibus ſemel mori. 

And he ſaiv, by this Means all Laws might be blowed 
up; fo2 as the King diſpenſes with this Law to this Coꝛ⸗ 
pozation, ſo he may with another to another, and ſo ad in- 
finitum; nay, it would be but making a Cozpozatfon of Dif: 
enters, and then he might diſpenſe with them too. 
= Ellis objefted, Tho' the King cannot diſpenſe with a Thing 
= that is Majum in ſe, (but he may pardon it) yet fo2 a Thing 
Z that is not Malum in ſe he map licenſe o; diſpenſe with it. 
Anſ. This Rule hath many Exceptions: In Magdalen Col- 
lege's Caſe, 11 Co. 60. Ik a Biſhop grant Land to the King 


20 H. 7. 8. 


ken Care that the Subject ſhall have nothing to do with dif 


contra formam ſtat', no Non obſtante Can make it good. Vide 


2 Inſt, 164. that the Ring cannot diſpenſe with the Taking 


Ba a. Dath of Allegiance and Supzemacy by a Patſſament- 


Obj. The Caſe in 2 H. 7 6. concerning Sheriffs. 5 
Anl. That Caſe differs from this; fo? Eat is but to a ſin⸗ 


gle Perſon, but this is to a Multitude; and it does not 


kollow, 1 he may diſpenſe with a Man and his Peirs, 
that it ſhall be good ta a Cozpozation; fo! a Coppozation 
may make as many as they pleaſe of their Coppozttion, but 


a Man cannot make as many Þeirs as he pleaſes ; quia 
Deus facit hæredes. 


Obj. 


- 


= * — 
: — 2s — — + 8 5 
= CW NN - — — — — r = = \ — — 
— — oo - = Trl IEG r = CIP — * 5 TI — — — — 
— . — 2 . — ——— — — 8 
———A rr EEE - | — M... ——½——ꝶ — SD l — 
28 ER TIE of 4 * Spe.” apr a ae o 3 —— l — — — —— — — — — . = 4 
— 5 np a Yuan ag oth Eh — — — * * ws. 8 — —————— EW. A — * . 
— — tA = - — = N —— p 8 — 2 
—ä—UU—U— — ͥ — — — — $ oy - * 9 — — — — * * — 
— — — — — * . - — — CO _—_— FI" a 2 
- 222 ²ĩ⅛ *ů—2 —˙— ee — - : — or — — — — - 
— —— —— 0 4 . * 2 * 
— — 


P . r A, ED ERS 
K CEL NT * 
—— * 8 — — 


De Term. Paſch. 1673; 


> — 2 — — 
= Fm ERIE Ie on TI 
= 4 2 » + 1- a, "4 = 
Ss — — DP 
- = —_—_ — * _ — — — r 
— — —— yet 6 Sa 


Lacy, and Right and Horton, in the Common Pleas in the 


tit muſt flow from the King only, and no Man muſt have to 


Thing moze. 


- Obj. The two Judgments lately given between Norris b. 


very Point. 5 
Windham : They paſſed without argument ; for the Pleas 9 

came in but in Trinity Term, and Demurrer was joined in 

the ſame Term, and Judgment in Michaelmas Term kollow⸗ 


ing; and it may be, that the Uintners might in Subtilty \ : | 


procure thoſe Judgments, that they might have them ready = | 
to pꝛoduce fo2 Authozity, ut res poſtularet. | - | 
Ellis anſwered, Thoſe paſſed without Argument; and &« | 4 


- filentio; and thoſe Judgments are of no Authoztty, as it is | 3 
held in slade'g Caſe, 4 Co. and in the ſame Term the Judges. | 


did declare (being ſent to) that the King could not dilpenſe . 
but with particular Perſons, -_ 1 
Windham Juſtice: This Ad of diſpenſing is ſo appꝛopꝛiated 9 
to the King, that it cannot be taken away by A# of Parlia | 
ment, nefther can it be communicated to any Body elſe, and | 


meddle with it, 7 Co. Caſe of Penal Statutes. 

This Caſe is a ſtronger Caſe than Sir Walter Raleigb'g, 
fo2 he was to nominate, and then they did paſs the Gzeat 
Seal, ſo that he was to do only a pzeceding Af, but here 
the Eompozation doth all; fo2 if they pleaſe to make them 
of their Co2ponation, they are licenſed Perſons without any 


Jf the King had granted to them, that all of their Cope: 
ration ould be Denizens, it would have been void. 
And here, although this be but fo2 ſome Cities and Poſt 
Towns, and fo2 Taverns within thꝛee Miles of London, 
pet by the ſame Reaſon it may be fo2 thzeeſco2e Miles about 

London, ant ſa would be quaſi abrogatio juris. 

Ad ſecundam Quæſtionem Ellis argued, that if they had been 
once good, they had not been determined by the, Dkath of 
the King, 

De agreed, that all bare Licences 02 Authozities were de⸗ 

termined by the Death of the Party that grants them; as 
all Commiſſions of Judges and Juſtices, and all Pzotettions, 
'&c. But where an Intereſt paſſes, 02 where an Authozity is 
.Coupled with an Intereſt, oz where a Licence ts executed, 
theſe do not determine by the Death of the Part 
The Reaſon why an Authozity ceaſes by BY Death of the 
Party is, becauſe it is to be executed in the Mame ok the 
Party that gave it, and that cannot be after his Death. 
. Dyer 92, 17,5 270. 
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A bare Authozity, though it be made irrevocable; may be 


| revoked; 8 Co. Vinior'S Caſe; 


But Yonge and Rigbt's Cale, in C. B. Hill. 1659. Rot. 394- 


is expꝛels in the Point. 9 5 | 
is Gn This is a Kind of an Jntereft veſted in the 


Patentee, 02 at leaſt an Authozity coupled with an Intereſt, 


and co hall not determine by the Death of the King, as a 
though theſe be erecutozy, yet they are veſted. 2 Cro. 52. 
F838 Plow. 457%. Nat. Brev. 223. and Dy. 270. Clearly admits the 
Power of binding the Succeſſoz, but there the Intention is 
* F doubted. | 5 1 
9 Atkins Juſtice argued, that the Patent was good in its 


3 Creation, againſt the Opinion of Ellis, Windham and Thur- 
land; and the Subſtance of his Argument was as fol- 


bos: n . 
Act the Common Law any Man might have fet up a Ta- 


| & vert, 02 have fold any Thing elſe honeftly to get a Liveli- 
EF hood; and the Wiſchiefs at the Common Law of Taverns 


were, 1. Selling bf coxrupt Wine. 2. Selling at ercefſive 
Piices. 3. Evil Rule in their Houſes; 4. Setting up Ta- 
{ # verns in back Lanes. And all theſe were Mala in fe, and ſo 
{Z puniſhable at the Coinmon Law; but the Multitude of Ta⸗ 
verns was not miſthievous but by Accident, and was not 
Mlalum in ſe, and ſo fut puniſhable. 


Lefore the Statute of 2 Ed. 2. the King had no Power to 


f reſtrain Taverners from ſetting up; but the firſt Statute 
T conſiderable is that of 7 Ed. 6. 5. and the Evils there men⸗ 


| 0 tioned are ſome of them Mala in ſe, and others Mala prohibita 
the Mala in ſe are Evil Rule and Diſo2der, &c. the prohibita 
are ſelting Witne without Licence; the Mala in ſe cannot be 


: | diſpenſed with, but the other may. | 
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„Che Objetttons againſt the Letters Patent have been, 
i (iſt) That Difpenſations in general are but the Reli# of 


the Church of Rome. (Anſ.) All Things are not bad that 


dame from thence; and we ought not to difappzove of good 

Things becauſe they have them. (24 Obj ) Difpenſations are 
not tavoured in Law, (Anf) When they are reaſonable they | 
W ate; and the King's Power of diſpenſing is founded upon 
= Steat Reaſon, becauſe the Law-makers could not pzovide fo; 
Al future Events; and befides, human Aﬀairs ate ſo ſubjett 
to change, that thoſe Things that are uſeful at one Time 


may be inconvenient at another. Hob. 146. From the King 


A Favour flows, and as Equity reſteves againff the Com 
mon Law, fo voth Diſpenſations againſt Statutes. Vide 2 H. 
= Aa 7. 6. 


De Term. Paſch. 1673. 89 


„ —— e 


= Pe Term. Paſch, 1673. 


746. 2. Boll. 180. Ne 22. Cotton's Abr. 447. 2 Inſt. 347. "Be. 
ſides, in this Caſe it is but convenient the King. ſhould have 
ſuch a Power; fo2 the Number of Taverns limited in the 
Statute is but a bare Conjefture; fo2 that which was then 
a convenient Number map be too many oz too few; fo? the | 
Inhabitants of London do ebb and flow as well as the Ri: 
ver; and the City is like the Moon, always either increaſing | % 
02 decreaſing. Beſides, there are many Freemen in the City 
of the Trade, who have no other Map of getting their Live- | 
lihoods; which makes Queen Mary, in her Diſpenſation a. 
gainſt this Statute, make very ſevere Refletions upon it. 
This Patent doth not at all diſpenſe with the Mala in fe, Þ 7 
but only with the Jnconventences of the Statute. Obj. But 
by this Means the Inconveniences will ſoon return again, | 
Anſ. Here is a Remedy fo2 that; fo2 the Patent only ex. 
tends to Freemen, and if they abuſe their Liberty, they may 
be diskranchiled. Obj. 11 Co. 88. where it is ſaid, that Dif: 
penſalls is de particularibus. Anſ. That is not intended par. 
ticular Perſons only, but particular Societies, and in par: |þ * 
_ ticular Caſes. Obj. Jn Caſes of Diſpenſations, the King 
ought to paſs a Judgment. An\. He doth in this Caſe paſs | * 
a Judgment, fo2 he recites pro meliore relevamine, fo that he 
did (ee a gravamen. Obj. Thoſe Patents give Licence to al! 
that ſhould be free. Anſ. Thoſe are unneceſſary Mozds, ko: 
that is no mo2e than barely to diſpenſe with the Cozpozation, 
fo2 then they are included. Obj. This Patent is prime im- 
preſſionis, and ſo ought not to be countenanced but with great 
Caution. Anf. The Gant Civibus de Waterford, 1 Ric. 3. is 
a good Warrant fo2 this; fo2 that was to a whole City, 
and this but to a Cowozation in a City; but beſides, it 
is as old as the Statute itſelf, fo2 the Statute was made 
in Edward the Sirth's Time, and diſpenſed with by Queen 
Mary. Obj. The Diſpenſation is againſt all Laws to be 
made. Anſ. That Clauſe fs clearly void, but it doth not 
_ from thence follow that the whole Oiſpenſation is void, 
Obj. This Diſpenſation is of too great an Extent, fo? it 
reaches from one Side of England to the other. Anſ. Tho 
* T think it it reach far, it is but in a ſtrait Line“; and it is not 
was to all of tg all the - Inhabitants in. thoſe Places neither, but to 


Heir dle ſome. particular Perſons. Obj. This doth amount to a De- 


Po: Roads, Tegation of the King's Power, fo2 they may make who they 
will of their Copozation. . Anſ. A Cozpozation is a Crea- 
ture of the Law, and though the Members change, yet the 

= Cozpozation is the ſame ſtill; and what the King grants 
At flows n him at the Time of the Gzant; and this ts the 
=: 1 e 
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mentioned, that if the King ſhould have granted that all 


1 | ' thoſe they ſhould name ſhould ſell Tine without Licence, it 
would have been clearly void; but this differs from that in 


Effet, as well as in Law; fo2 in that Caſe they might have 
named whom they would, and ſuch as would not have been 
ſubjet to the Regulation ok the Cozpozation ; but now they 
muſt be Freemen, and the Company muſt be careful! whom 
they make of the Company, fo2 the Yiſcarriages of the Yem- 
hers may koꝛkeit their Charter. Obj. They are limited to 
no Number, and ſo they may admit too many oz too few, 
Anf. Theſe are Abuſes of the Patent, and may be a Foz⸗ 
feiture, but will not make it vold in its Creation; and 
the Caſe of the City of Waterford, 2 R. 3. 11. and 1 H. ». 
anſwers all Objeſtions. : ON 
Obj. The King may diſpenſe with Statutes that concern 


only himſelf, but not with ſuch as this is, that concerns 


bonum publicum. 


anC. There ate ſeveral Inſtances where the King doth dif. 


penſe with Statutes pro bono publico. Vide 2 Rolle 179. 12 Co. 
80. 3 Inſt. 153, 154. And the Diftintton of concerning the 
King and concerning the Subject ts not general; but the bet- 


ter Difference is of Things that are Mala in fe and mala pro- 


hibita ; and the King cannot diſpenſe with the Common 


Law, and the Caſe of Norris and Lacy is in the Point: And 


whereas it hath been made an Objeſtion, that there was ne- 
ver any Argument in that Caſe, that is a clear Argument 
that the Court was clear in Opinion, and ſo never dil⸗ 
puted it. oe 


Ad ſecundam Queſt. De held that this was at leaft an Au- 


thozity coupled with an Intereſt : And Dyer 270. doth clear: 
ly prove this; fo2 there Carline was of Opinion, that though 
no certain Eſtate was limited, pet it did not determine by 
the Death of the Ring; but the other two were agatnſf 
him as to that; but they all ſeemed to agree, that if the 
Eſtate had been expꝛeſſed, it had not been determined; fo2 
they ſeem there to admit the Power, but to queſtion the In⸗ 
tention; and Longe und Rightr's Caſe was expꝛelſlly adjudged 
in the very Point of a Wine Licence. 
Ad tertiam Queſt. He held that their P2ivilege was well 
ſaved by the Pꝛoviſo in the Stattite of 12 Car. fo2 admit⸗ 
ting that this Statute be a Repeal (as it hath been objet- 
ed) of the Statute of 7 Ed. 6. yet at the ſame Time ft pꝛe⸗ 
ſerves the Pꝛivileges that they had lawfully uſed, and by 
erpreſs Wowds is not to extend to their Pꝛejudice. Obj. Ty 


like Sir Walter Raleigh's Caſe, no2 that which hath been 
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— by a Bi- 


180, ir. 
PRE” each of them conſiſting of Demeſnes and Services, and both 
Junge 1 /”7 theſe Banos have been antiently let together, reſerving one 
e, Alntire Rent of 741. per. Ann. The Biſhop being fo ſeiſed Þ 3 
e een to one James Prouſe both theſe Manoꝛs fo2 thꝛee Lives, 


At intends to Abe a Revenue to the King. Anf The fame 
At, that gives the Revenue, pteſerves the Puulleges of the 
Petſons ; and thoſe that diſpute in this Caſe, and by this 
Means, to advance the Revenue of the King, Do at the ſame 
time argue againſt his Power 3 and vide plus poſtea Caſe 130. 


(les.) Threadneedle werſus Line. £43 Keb. 192. 34, . 3 
| a WAY Heer, 183. . £7 Hat, . | 3 
Jetment upan a Specfal Gerdick: The Caſe appeared 


to be vt ſequitur. 
Jo. Biſhop of Exeter, was ſefſed of two Manozs, B. and T. 


fan 


reſerving the antient Rent, and dies; afterwards two of 
the there Lives being dead, James the Lefſee leaſes to Jo. 
Prouſe f02 99 Pears, of Part of the Demeſne of B. if Ceſtuy 
que vie ſhould ſo long live; and then ſurrenders both to B 
the ſucceeding Biſhop, who makes a Leaſe of the Reſidue of 
both Wanozs, excepting above Town Cloſe, reſerving 741. 
the antient Rent, and dies. The Queſtion was, Whether 
this Leaſe ſhould bind C. the Succeſſoz.? and it was found 
farther, that each of the Panos was of the Ualue of x 161. 

- Barton argued, That this laſt Leaſe was void againſt the 
preſent Biſhop, becauſe, though by a Surrender the Eftate 
be dꝛowned as to the Parties, pet in Relation to Stangers 
it ſhall have Continuance. 1 Inſt. 338. 5 H. 5. 9. And here 
C. the Succeſſo2 Biſhop is a Stranger, and fo as to him the 

Surrender ſhall have no Influence, and then the firſt Leaſe 
is in Being; and ſo the Leaſe made by B. fo2 thzee Lives is 
void : Beſideg, it would by this Means be in the Power of 
every Biſhop to make the Revenue of his Succeſſo? very in- 
conſiderable, fo2 here the Leſſee fo2 Years ſhould hold the 

Land diſcharged of the Bent; kz ff Leſſee ka; Life makes a 
Leaſe fo2 Pears, rendzing Rent, and then ſurrenders, the 
Rent is gone, and the Leſſee is not puniſhable fo2 Waſte. 

More 94. 2 Co. Shelly's Caſe. The Stat. of 1 Elz. alſo hath 
always been conſtrued favourably fo2 the Benefit of the 

Church; and therefoze, though it ſpeak only of Gifts and 

.Altenations, &c. if a Biſhop ſuffers aUlurpatton, oz confirms 
a Difleſſoz, it is within the Statute, as appears 2 Cro. 673. 
3 Cro. 430. Beſides, a Surrender ta enable the Biſhop to 
make a nem Lande, muſt be abſolute and petted, as 57 


De Term. Paſch. 167 z. 


herd in 5 Co. Elmer's Caſe, Alla here, although the old Rent 
be reſerved, yet here is not the like Remedy, fo2 he cannot 
now diſtrain in that Part that is in Leaſe fo2 Years : And 
he ſaid, although it hath been reſolved, that a concurrent 
Leaſe in Caſe of a Biſhop is good, in Moor 107. Fox and 
Collier's Caſe, yet that Reſolution is queſtfoned in Lat. 241, 
242. | | | 3 „ 
r argued that the Leaſe was good; fo? it being 
found that each of the Banozs were of the yearly Ualue of 
1161. and ſo ſufficient fo2 the Payment of the Biſhop's 
Rent, he could not be pꝛejudiced: However, ik he were 
pꝛejudiced, it ought to Have been ſpecially found, otherwiſe 
it ſhall not be intended; and he. ſaid ik there be Leſſee 
fo2 Pears, the Bemainder fo2 Life, the Remainder to a 
HBiſhop, the Leſſee ko: Life map ſurrender to the Biſhop, 
and ſo ſhall be ſubjeck to Waſte, and ſo he ſhall here; and 
phie confeſſed that Leaſes made by the Statute of 1 Eliz. muſt 
be qualified in like manner generally as Leaſes made per 
32 H. 8. but upon that Statute 1 Inſt. 44. b. a Tenant in 
Tail may leaſe pro parte and reſerve Rent pro rata. 
And he ſaid by this Means the Bano? of T. might never 
b capable of being let again; foz if ſo be the Ceſtuy que vie 
Z* £Gould live ſo long, that the Leaſe fo2 Pears ſhould continue 
= fo) twenty Pears, then it could never be let again if it could 
not be let without that Part that was leaſed fo2 Years, be- 
cauſe it is reſtrained by the Statute to Lands uſually let fo2 
twenty Pears befo!e. 9 | 5 
The Court agreed, that the Rent upon the firſt Leaſe is 
gone by the Surrender; and that which ſeemed moſt to in⸗ 
validate the Leafe with the Court, was becatiſe the Succeſſo2 
had not fo ample a Remedy fo? his Rent, becauſe he could not 
 diſtrain in that which was let fo2 Pears, Sed adjournatur. 
And Maynard (aid that there, in Caſe of the Biſhops, &c. 
which is a Kind of a General Law, there need not be that 
literal Perfozmance as is in the Caſe of Montjoy, 5 Co. be: 
caule that is a particular Law that conecrns that particulae 


Perſon; Vide poſt. Caſe 139, 181. 


ED 


Griffith verſus Manſell. In C. B. 


( 09.) 


Ovenant to deliver Coals upon Requeſt at the Pozt of gement 


N. and to put them in ſuch Quantities as the Plain- 
tit ſhould appoint, in ſuch Ueſſels as the Plaintiff ſhould 
piepare; and the Plaintiff alledges that he did requeſt 

N B b | him, 
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him, &c. at London. The Dekendant pleaded he was ready 
at the Day to deliver them. And the Plaintiff demurred. 
And it ſeemed to the Court that the Defendant's Plea had 
not been good, ik the Plaintiff's Declaration had been 
good, but the Declaration was naught fo2 want cf ſu: 
cient Averment; fo2 he ought to have averred, that he did 
appoint the Defendant what Quantities he ſhould put into 
ſuch and ſuch Uefſels which he had pꝛepared; fo? where the 
Plaintiff is to do the firſt Ack, he ought to aver Perkoz 
mance. 7 Co. 10. Style 47. Parmeter v. Greſſum. Belides, 
when the Thing to be done oz Delivered is a Matter of Bull, 
there ought to be a certain Time agreed, and the Party 

ounht to give convenient Notice, 1 Inſt. 210. Semble q le 
declaration fuit male. / | 


Bunt's Caſe in Camera Scaccarii, before the Lord | 3 


Chancellor, Treaſurer, and two Chiet Juſtices, 
Error de judgment in ScaCcc'., 


Mkozmation fo2 tranſpozting of Tool, &c. 
1 There were ſeveral Erro25 aſſigned in the Reco2d. that 
inſiſted upon was, that the Venire fa* was returnable upon 
Aſcenſion-day, which is not dies juridicus. 


Stephens argued that it was well enough; and he ſaid, 3 


there is a Difference when the Day of the Urit is impol⸗ 
ſible, Cas 31 June] and when it is upon a dies non juridicus; 
as it is held in Dy. 182. And. he ſaid mozeover, that if it 
were Erroz, it was amendable; and koz that cited 2 Cro. 432. 
and if it be not amendable, being after a Uerdi#, it is helped 
by the Statute of 32 Kl. 8. and fo? that cited 5 Cro. 183. where 
the Venire boze Oate upon a Sunday, and was helped by that 
Statute, Pemberton pro def' laid, there is a Difference be⸗ 
tween the Date of a Writ, fo2 altho' that be upon dies nor . 
ridicus, it may poſſibly be well enough after Uerdi#, but it is 
otherwiſe of the Return of a TUrit ; fo2 it is all one as if it 
were returnable in a Uacation. And whereas it was objetted, 
that it could not be alledged here, becauſe it was a Matter 
of Fact, and ſo could not be tried; he ſaid it may be tried by 
the Almanack, o2 per pais; and ſo is Dy. 182. But becauſe the 
Attozney General had not replied, oz at leaſt his Replication 

In nullo eſt erratum was not entered upon the Recoꝛd, my 
Lo2d Chief Juſtice ſaid, the Erro2s were ill aſſigned ; betaule 
they had aſligned ſeveral Erto2s in Fatt and in Law, which 
+ 4 could 


, 
* 


— 
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cauld not be; but it ſeemed to him, that the Replication 
would have cured that; but if they demurred it was naught- 
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Holder verſus Dickeſon. n 


ARY Holder declared againſt the Defendant, That ; * 
M whereas the Plaintiff, at the ſpecial Inſtance and Ante Caſe 50. 
Requeſt of the Defendant, did aſſume and promiſe to marry 
the Defendant within a Fozinight, the Octendant did pꝛo⸗ 
miſe to marry her within a Foztnight ; and avers that the 
F odrulir ſe, and the Oefendant refuted, 1 
CThe Queſtion was, Whether this was a good Aſſumpfit 
oz not. And it was argiited by Windham, Atkins and Ellis, 
that the Action well lay; and their Arguments being upon 
the (ame Sꝛounds fo2 the moſt part, J will relate them toge- 
ther. They laid, here were two Things chiefly objetted : 

iſ Obj. Batriage being a Thing of Eccleſiaſtical Conu⸗ 
ſance, the Coinmon Law takes no Notice of it; and the old 
Boots that Favour that Opinion are theſe, 45 Ed. 3. 20, 24. 
„ 4.6.1. 14 Ed. 4. 6. 1) E. 4. 4. 15 Ed. 4.33. 19 Ed. 4. 10. 20 Ed. 

4 3. 22 Aſſ. pl. 70. 4 Co. Bunting's Caſe, where it is ſaid, 

that Marriage is of Eccleſtaſtical Conuſance, and the Tem⸗ 
p32al Courts ought to give Credit to them in their Pꝛoceed⸗ 

inos. 3 ; 
But notwithſtanding this, theſe thre Judges held that the Marriage. 
Aeon weil lay; fo2 that here is a mutual Contract concern⸗ 

ea lawful Act, and though the SubjeX# Matter be Spiri⸗ 

ial, pet the Contraff is Tempozal; fo2 it is ſaid in the very 

Statute of Articuli cleri, per emptionem & venditionem res ſpi- 

rituales fiunt temporales; and Ellis ſaid, that Bunting's Caſe in 

4 Co. Was argued by the Civilians; and that he had ſeen their 

Arguments, and there they did lay, that Marriages did not 

aitiently belong to the Spiritual Court, bekoze the Time of 

Pape Alexander the Third; foz bekoze that the Pusband did 

99 and fetch his Mike and lead her Home, and thence came 

ducere uxorem; and ſhe was covered with a Gail, which he 

toon off, and then the Marriage was conſummate ; unde 

venit, ut puto, fœmina cooperta. | 
E 8d they ſaid, that if ſa be there was any Suit to perfeit 
Parrtage, and concerning the Lawkulnels oz Anlawfirl⸗ 
leis af a Parrtage, that the Tempoꝛal Courts had nothing 


to da with it, but it doch pꝛoperlp belong to the Ecclefiaſti- 
cal Court. I OE 
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Plow. 309. a. 


Thing of a Spiritual Nature, pet ft is in all Caſes held one 


2272. 3 Bullt. 235. 


Loſs of Marriage. 4 Co. 16. 1 Roll. 38. 


mony, that ſhall be tried in the Spiritual Court, but if it 


Ante Caſe 78. 


tual Court, but that ſometimes it is triable at the Common 


_ fo2 the Plaintiff, 1 Roll. 470. 


faulty, he ought always to alledge in his Declaration that 


— — —yv„-„—ę—— —UEmW—ẽ — 


But 7 the Action is grounded upon the Contract, which 
is Tempozal, and fo2 Reparation of a Tempozal Loſs Which 
the Party hath ſuſtained by Beach of the Pꝛomile, fo) 
which the Party can have no Remedy in the Spirktual 
Court; and the Oifference is taken in F. N. B. 44. a. Jf 5 
p2omile ſo much with my Daughter in Marriage, it muſt be 
ſued fo2 in the Spiritual Court; but if J will give you ſa 
much if you will marry my Daughter, it muſt be ſued ko 
at Common Law, by Reaſon of the Contract; and fo? tyiz 
there are ſeveral Authonties; that though Marriage be a 


ok the ſtrongeſt Conſiderations in the Law, either to raiſe q 
Cie, oz elſe ko: Contract. Bro. Act fur le caſe, 108. Blow. 
305. Nat. Brev. 120. R. Doct. and Stud. 14. 1 Cro. 202. Dy, 


Obj. And whereas it was objecked, that theſe Akions ion 
the Caſe were Things invented in the late Times, when 
there was no Reinedy in the Spiritual Court; they [aid, | 
there were Pꝛecedents of this very Caſe before the Times 
of the Troubles; as appears 1 Roll. 14, 22. 
Obj. Pere is no Tempozal Loſs. Anſ. Here is a Tem vol 
Loſs; fo the Woman is pꝛekerred by Marriage, and the 
Loſs of Marriage hath always been reputed a Damage, and 
therekoze in Aﬀtions fo2 TWo2ds it is ozdinary to alledge the 


And Marriage is not a Thing ſo abſolutely in the Spiri- 4 
Law; as if a Man plead Ne unques accouple in loyal matri— 


be nient fo2 Feme, that is triable by a Jury. A 
Obj. This cannot be done without a third Perſon a 
pile, and ſhe has not alledged, that the Pꝛieſt was there 23 
when ſhe offered herſelf. 

Anſ. Ik J am bound to do an Af to which a third Per: 
fon muſt neceſſarily concur, J muſt pꝛocure the third Perot 
at my Peril; as it is held in Lamb's Caſe, 5 Co. 23. 

And being Marriage hath been always held a good Con⸗ 
ſideration to ground a Contraft upon, (as it appears by Hob. 
10. Roll. 19. Moor 605. Hob. 116. Hutton 17. Roll. 22.) thele 


three Judges concluded, that Judgment ought to be given 

Vaughan Ch. Juſt. argued to the contrary ; and he took 
thiee Exceptions to the Declaration; and firſt he obſerved, 
that where the Plaintiff lies under a Suſpicion of being 


* — WY 
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he is clear and innocent, &c. as if a Yan beings an ation 
fo2 calling him Thief oz perjured, &c. the Plaintiff always al- 
ledges that he was of good Reputation and Behaviour, Wc: 
and therefoze here, 

it, She ought to have alledged that this Marriage was 
lawful ; becauſe every Marriage lies under a general Suſpt- 
tion of being unlawful, and. theretoze Banns are always to 
be publiſhed. 7 

2dly, She ſays, ſh? was parata = obtulir ſe, and does not 
ſay infra duas ſeptimanas. 

zdly, CUlhen one is to do an Ac, and avers that he was 
ready to do it, he ought to ſhew that he was ready to do it 
as it map be done; and here a Pueſt is requiſite, and ſhe 
doth not ſay quod orulir ſe in the 9 of a Parſon, 

His Reaſons were theſe: 

1. It is a Dꝛomiſe ta do an Act that is prima facie unlaw⸗ 
ful, ko: ſhe was to take him within two Meens, and Banns 
cannot be publiſhed in that Time. Sed quære de ceſt reaſon. 

2. When the Pzomiſe is to marry, it is intended either 
abſolutely, let there be what Jmpediment there will, and then 
it is unlawful, fo2 it might be a P2zomiſe from the Son to the 
Mother, &c. oz elſe it is to be taken conditionally, pꝛovided 
there be no Impediment; and if ſo, then the Impediment 
being a Thing which may be alledged by way of Excuſe by 

© the Oefendant, and it being a Thing that this Court can: 
| not take Conuſance of, it ought not to be ſued fo2 here, but 
in the Spiritual Court as 27 H. 8. 14. reſolved an Action 
would not lie fo2 calling a Man Heretick, becauſe if the De: 
kendant juſtified, it could not be tried in a Tempozal Court, 
3. By the Canon Law, the A# of Marriage, at the Time of 
the Marriage, ought to be free from any Coertion, and if the 

Piniſter know of any, he ought not to marry them; as if a 

Man enter into a Bond to marry ſuch a one, this is not 

lawful ; and it is all one here; ko; admitting that the Action 

will lie, here is the Fear ok Tempozal Damage. 

And he ſaid, the old Books did generally diſallom ok this 
Conſideration, and will be reconciled by this Diſtinfion ; 
where ſuch a Contract is by Deed it will be good, but not 
by the Merit of the Contraf, but by the Fozce of the Deed, 

ko a Conſideration is not requiſite in a Deed fo2 a perſo: Plow 308. 
nal Duty; and therefoze in 22 AM. pl. 70. (vel 17.) (which 

is but an Opinion in tranſitu) ft is ſaid, upon a Cove⸗ 
nant to pay Monep in Conſideration ok Marriage, an Ac⸗ 
tion will lie; and that is true, if rightly underſtood, fo2 a 
Covenant will not lie without a Deed; and Fitzherbert in vis 


Cc Nat. 


* 
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0 Nat. Brev. being mifled by this Book, miſtaking it, hath 


— Pzomilſes would have been abſolutely void, Sed per les opi- 


the Defendant demurred generally, and ſhewed fo2 Cauſe, 


medy as he hath fo2 a Legacy, which is to excommunicate the 
Party till he make Satisfaion. 


thing in the Law like it; as if a Man of full Age marries 


— the; ſo that this Pꝛomiſe is no moze than in Conſideration 
that yau will lie with me, I will lie with pou; oz that if you 


pendant, and p2eſented, and the Pꝛeſentee died, and then 


to the Advowſon ; fo2 it being a Chattel veſted, it ought to 


been the Cauſe of all rhe late Judgments, 
And whereas it hath been objeifted, that the Party hath no 
Remedy in the Eccleſiaſtical Court; he hath the ſame Re: 


4- The P2omiſe of the Plaintiff was to take the Deken⸗ 
dant to Pusband, and not to be ready to do it; and the 
Thing being lawful and poſſible ought to have been averred 
to be done : Ik a third Perſon will pꝛomiſe me 101. if J will 
marry ſuch a Perſon; if J will have an Ackion fo2 the Mo⸗ 


ney, J muſt aver that J married accoꝛdingly. This Pꝛomiſe b 
amounts to no moze than if J had pꝛomiſed to marry you at 3 
your Requeſt; and that without Doubt had been Nudum 
pactum; beſides, this Suit is fo2 Recompence, becauſe one 
bad perfo2med, and the other had not, and ſo Perkozmance 
ought to be averred; but here the Plaintiff was to do a 


Thing, and asks a Recompence befoze it is done. 
And Marriage is a Thing ſo recipꝛocal, that there is no⸗ 


one within Age; at her full Age he may diſagree as well as 


2 


will read ſuch a Deed in my Hearing, J wiil hear it read, 
02 if you will touch my Hand, J will touch yours ; which 


nions des auters 3 juſtices judgment fuit done pro querente. 


The Earl of Lincoln's Caſe. In C. B. 


HE Earl of Lincoln declares, that his Father was 
- ſeiſed of a Manoz, to which this Advowſon was ap⸗ 


his Father died, and ſo ſays, that the ano? deſcended to 
him, and ſo it belongs to him to p2eſent, &c. And to this 


becauſe the Plaintiff upon his own Shewing hath no Title 


go to the Executozs, and not to the Veir; and ſo is F. N. B. 
33. 1 Koll. 857. 


Certiorari 
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Certiorari O the Cinque Port of Winchelſey. (111. 


In B. R. 


Certiorari was ſent to Winchelicy fo) a Recoꝛd that they 


had made, whereby they had tared the Foreign; and they 
return, that they had made Tares koꝛ the Foreign koꝛ the 
Preſervation of the Cozpozation, and to raiſe Ammunition 
to p20vide againſt Jnvaſion of Fozeigners; and ſhew'd that 


Winchelſey was one of the F ive Po2ts, ubi breve Domini Re- 


gis non currit. 

Wilmot moved that this was not a good Return; fo2 he 
ſaid, that a Certiorari was the King's Uirit, and a manda⸗ 
tow Wirit, and that the County Palatines no2 Cinque Pozts 
were not lo p2ivileged, but that this Writ muſt be obeyed 
by them; and fo? that he cited x Cro. 265. 1 Ed. 3. 49. 21 Ed. 
4. 10. 14 H. J. 20. 34 H. 6.15. 15 H. 5. Fitz. Quate Impedit, 
165. Nat. Brev. 245. 30 H. 6. 6. 

Ik they would take away the Jurisdifion of this Court, 


they ought to ſhew where the Party might have Right. Co. 


Entries 298. The Caſe of Cole-Harbour. Nat. Brev. 49. 


Bruer ar gued, that a Certiorari would not lie in this 55 


Caſe; and he confeſſed, that in Matters that concern the 
King's Revenue, oz in Matters criminal, oz where the Li⸗ 


berty of a Subjeit is concerned, that a Certicvarl would lie; 


but he ſaid this Caſe was none 'of thoſe, and that they had 


always Liberty of taxing the Foreign fo2 the Defence of the 


Cozpozation in Time of Mar, eſpecially when there was 
any Danger of Fozeign Invaſion. 

Hale Ch. J. You ought to ſet fozth, that there was ſome 
Jurisdifton to which the Party might appeal if he were 
injured, otherwiſe the Cozpozation will be Party and Judges 
and all, and they will tax the Lands of the Foreign to what 
Qalue they pleaſe; and he ſaid, there were thzxe Sozts of 


Suits. 1. Between Party and Party, and there you muſt 
return that you have Jurisdickion. zdly, Matters of the 
Crown; and 3dly, Matters of a middle Nature, as where 


the King and his Subjeſts are both Ty as in this 
Caſe, Sed Curia adviſare volunt. 


Anonymus. 


li 
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(112.) Anonymus. In B. R. | 


Highway. A N Infomation was exhibited in the Crown-Office fy 


going with above five Pozſes, upon the late Sta. 
tute fo2 Highways: It was moved in Arreſt of Judgment. 
that an Inkozmation would not lie in this Caſe. 1. Becauſe 
here is nothing given to the King. But to that it was ay: 
ſwered, that the Penalty being divided into thee Parts, 
and one going to the Repair of the Þighways, that the 
King was concerned in it. 2. Jt was objefed, that it will 
not lie in this Court, becaule this was an Offence that was 
not puniſhable befoze this Statute ; and fn ſuch Caſes, if 
the Statute gives a particular Way of Recovery of the 
Penalty, that ought to be purſued; and ſo this Statute hath 
done; fo? here the Officers may ſeiſe a Doſe, &c. as the Sta: 
tute diredts; and fo2 this was cited 10 Co. 56. Dy, Foſter's 
Caſe. 2 Co. 643. Plow. Stradling's Caſe, Judge Twiſden Cited 
one Egorly's Caſe, where it was ruled, that at the Common 
Law, if a Party carried too great Loads, he was indifable. 


Gi Forth verſus Walker. In C. B. 


Eſtoppel. EBT upon an Obligation. The Condition was, that 

if the Defendant (who was arreſted upon a Latitat) do 
appear ſuch a Day ad reſpondendum J. S. ſecundum conſuetu- 
dinem Curie, &c. That then it ſhould be void. 

The Defendant pleads that there was no ſuch Cuſtom, &c, 

and the Plaintiff demurred. 

Serj. Turner pro Quer' argued, that the Plaintiff ought to 
have Judgment; fo2 that the Defendant ſhall be eſtopped to 
ſay there is no ſuch Cuſtom, contrary to the Condition of 
the Bond; and compared it to the Caſe in 18 Ed. 4. 4. The 

Condition was to pay Monep due upon another Obligation; 
the Defendant cannot lap there was no ſuch Obligation; 
and in 2 Co. 33. the Difference is taken between a general 
and a particular Matter. Vide Pop. 114, 115. 

2. Admitting there be no. ſuch Cuſtom, yet the Plaintif . 
ought to have Judgment; fo? if there be no ſuch Cuſtom, 
then the Condition ts impoſlible, and ſo the Obligation will 
be ſingle, fo2 then it will be impoſſible he ſhould appear ac: 
coding to the Cuſtom. Perk. 142. 4 H. J. 4. 2 Ed. 4. 2. Bro. 


Oblig. 45. 1 Inſt. 206. But perhaps it may be objecked, y 
q | | the 


a — 
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the Plaintiff by his Demurrer hath confeſſed the Plea of the 
Defendant, that there was no ſuch Cuſtom, . Anſw. Ik there 


be none, the Obligation is ſingle ; but a ODemurter here will 
not be a Confeſſion of it, becaule it is not well pleaded. 
Obj. The Bond is made in another Fozn than the Sta- 


tute doth direct. DO ER TT LE 
Anf. If the Defendant would take Advantage of that, he 


muſt plead it, f02 it is but a pꝛivate Act. 4 Co. 76. Dy. 119, 


- Plow. 65. Beſides; every Uariation from the Statute ſhall 
not avoid the Bond, as it is reſolved in 16 Co. Beufage'S poſt Caſe 123. 


Caſe, Curia adviſare volunt. i 


Biſhop of Lincoln Ver ſus Atwood. : 


(14) 


N Treſpaſs fo2 taking three Tunns of Pap, the Deken⸗ Averment. 


dant juſtifies, fo2 that he was Meadow Reeve choſen at 


a Leet ſecundum conſuctudinem manerii, and that Time out 


of Mind the Meadow Reeve had uſed to tolleck the Biſhop's 


Rents, and had uſed to have fo2 his Pains, out of the 


Meadow in quo, &c. as much Hay as he could dzaw upon 
an e2dinary Cart; and ſo juſtifies fo2 his Load of Pap, and 


doth not aver that it was upon an oꝛdinary Cart: And the 


Court ſeemed to incline, that the Plea was hot good, becauſe 
he had not applied his Caſe to the Cuſtom. And it was alſo 


urged by Nudigate, that the Coutt might take Notice that 
this was not an ozdinary Load; and he cited Egorly's Caſe, 


the Carrier of Oxford, who was infoxned againſt fo? carrying = 


4000 Weight, and was found Guilty, and fined; Sed adjournarur. 


Leaves verſus Cox. 


115. 


EBT upon an Obligation of 25 1. againſt the Deken⸗ Departure. 


dant as Adminiſtrato2 of Benjamin Cole: The Defen- 


and that he had but 201. Aﬀets, which he reſerves towards 
Satisfation of that Bond of 500 1. | 


The Plaintiff replies, That that Bond was foz Per⸗ 


koꝛmance of Covenants, and that no Covenant was bzoken. 


The Dekendant rejoins, that by a Covenant he was to 


pay him 130 l. fo2 the Sale of Mood, and that 40 J. of that 
was not paid. | EE 

The Plaintiff ſurrejoins, that the Covenant was bzoken 
oniy as to that 401 and the Jntereſt of it, which was 17. 


dant pleads that the Jnteſtate was bound to him in 550 1: 


D d | ”" a. 
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(116.) 


Rejoinder too 


.general. 


and that that was ſatisfied ; and that he keeps the Bond a. 
foot fraudulently to deceive the Plaintiff. And it was ad⸗ 
judged per Curiam to be a 6— 


Warkehouſe verſus Symonds. 


EBT againſt an Executoz, who pleads ſeveral Judg⸗ 
ments, ultra quod, &c. The Plaintiff replies, that he 
kept thoſe Judgments a-foot to defraud him. The Dekendant 
rejoins that he did not keep the ſaid Judgments on Foot ta 
defraud him, but does not ſay them, no2 any of them : and 
it is poſſible he may defraud the Plaintiff by keeping one of 


them afoot ; & ſemble al Court q' eſt male; ſed adjournatur. 


(117. 
Adminiſtra- 
tion. 


Bona notabi- 
lia. 


Shaw verſus Storton. In B. R. 


HE ſole Queſtion was, Whether a Debt upon a Con- 
tract ſhould be Aﬀets where the Credito2 was, 62 whe- 
ther it ſhould follow the Debtoz. And it was objeited from 
1 Rolle 909. and from Noy, that it ſhould follow the Credi⸗ 
toꝛ. But it was adjudged in this Caſe contrary per Curiam, 


aͤccozding to the Caſe of Byron and Byron, 3 Cro. 472. and 


(118.) 


Guardian. 


my Low Chief Juſtice cited one Needbam's Caſe, 7 Jac. ad- 
judged accozdingly ; And it was ſafd by the Chief Juſtice, 
that if a Man hath Goods in the Pzovince of York and 
the P2ovince of Canterbury, there muſt be two Admini⸗ 
ſfrations granted; and ſo there muſt if the Inteſtate hath 
Goods in England, and Goods in Ireland, becauſe there are 
two ſuperioꝛ Jurisdictions in both Caſes; fo2 as there is an 

Archbiſhop of Canterbury and of York, ſo there is of Dublin: 
But if a Man hath Goods in one of theſe Pꝛovinces in 
England, ahd moze Goods in France, 02 in the Eaſt-Indies, 
there one Adminiſtration ſhall ſerve the Turn, becauſe there 

is no Jurisdifton that we take Notire of. 


Dugar verſus N. orton. 


F a Leaſe be made by the Guardian, and the Ward under 
14 Pears of Age, it is the Leaſe of the Guardian, and 
not of the Ward, but after Fourteen, it is the Leaſe of the 


Ward, and not of * Guardian, 


. 4 VV Brum— 
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Brumfield werſus Tea. ei 


Reſpaſs foꝛ diſtraining his Cattle, and impounding Diſtreb. 
1 2 them till he paid a certain Sum of Money fo2 them. 
The Defendant juſtified fo2 a Dyift, &c. The Queſtion 
was, Cahether the Cuſtom of Dzikt would impower him to 
diſtrain? And it was ſaid in this Caſe, that he that juſfifies 
a Diſtreſs fo2 an Amercement, muſt alledge a Cuſtom to 
diſtrafn ; and ſo they uſually do fo2 Toll, though there is 
att Opinion that they need not: And the Loꝛd Chief Justice 
cited the Caſe of Teokesbury, where they diſtrained fo2 the 
© Repair of a Buidge, and did not alledge a Cuſtom to Roll 666. 
bdictrain; and yet it was held good enough, becauſe the 
Party had no other * Sed principalis caſus adjournatur. 


Cockein Ver ſus Lane. (120) 


Man pleads a Bargain and Sale, and ſavs that it Bargain and 
was debito modo irrotulat', und does not ſav within fir 3 105; 
Months. Hale Chief Juſtice: Jt hath been ruled to be bad 

in Pleading, but in a Special Gerdict it would be well 
enough, fo? there it ſhall be intended. 


Lucy verſus Leviſton. (121. 


Ovenant fo2 quiet Enjopment agdlntt all Perſons claim- Covenant. | 
ing under Sir Peter Vanlore ; and ſhews that ſuch fl 
one din diſturb him, clamans titulum under Sir Peter Vanlore; 
| and the Defendant demur' d becauſe he did not ſay legalem 
ditulum; and fo2 that the Court took this Difference, That 
| where a Man makes, a general Covenant againſt all Perſons, 
there a Bzeach of Covenant ſhall not be alledged by a Df. 
urbance, unleſs it be by a lawful Diſturbance ; but other. 
viſe it is when the Covenant is to enjoy quietly againſt 
a particular Perſon, accozding to the Difference taken in | 
the Caſe of Tiaſdale and Eſſex, in Hob. 34. And the Court 9 Co. bo. 


ſaid, generally in Covenant it is [ufiicient to __ the e Cafe, aa 
Wows of the Covenant. 


Yely. 30, 49. 


Anony- 


— ———— 
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Indebitatus. 
Aſſumpſit. 


Hob. 5. 


Anonymus. In B. R. 


Ndebitarus A ſſumpſit was bꝛought in the Court ot Coventry, 
and alleges that the Defendant was indebted to him 


fo; Goods ſold , and being ſo indebted did, &c. allume inf, | 
juriſdictionem Curie ; and upon Non aſſumpſit a UGerdiſdt was 


given fo2 the Plaintif ; and a TUrit of Erro2 was bought 
to reverſe this Judgment, becauſe he doth not ſay that the 
Goods were ſold infra juriſdictionem Curiæ. And the Lo2d Chief 
Juſtice Hale was of Opinion that it was good enough; fo 
the Indebitarus is but the Inducement to the Action, but the 
Aſſumpſit is the ©20und of it; fo2 this is not an Action of 
Debt, but an Afﬀion on the Caſe ; and the Alledging the ln. 


debitatus is but to ſhew that it is not a Debt upon a Judg. 


ment, noz an Obligation, no2 a Vent; ſo that if he han 


ſaid Indebitatus pro vinis generally, it would have been good 


enough. But Twiſden, and the Pꝛactiſers of the Bar 
affirmed, that fo2 theſe ten Years laſt paſt it had been the 


conſtant Ptaftice to reverſe Judgments in inferto2 Courts | 


fo2 that Fault; fo? in an inferio2 Jurisdiftion nothing ſhail 
be intended within it but what is erpzeſsly alledged, Hal: 
ſaid, if the P2afice of late had been ſo, he ſhould very hard: 
ly be induced to alter it, fo2 he did not love cedere decifis; 
but he ſafd he had attended this Court 30 Pears, and ne- 


ver heard it ruled ſo: And Wylde ſald, he had attended 
20 Pears here, and never knew it: And Hale took this Dif 


ference, That if he had ſaid fo2 Mares ſold at ſuch a Place, 
he ought to have ſaid it was within the Jurisditon of the 


Court; but if no Place appear, and the Aſſumpſit be alſedged 


within the Jurisditton of the Court, it is well enough; 
but he ſaid he ſhould be unwilling to recede from the late 
Peecedents ; whereupon he wiſhed them to name any other 
Erroꝛ: And the Counſel ſaid, that in the Venire facias there 
was per quos veritas melius ſcire poterit, inſtead of ſciri, and 


all agreed that was bad; but ſcir' with a voy was well 
enough. Adviſare volunt. 


Mildmay 
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Mildmay verſus Cox. 0 (123.) 


PHE Defendant was arreſted upon a Latitat, and gave Sherif"s Bond. 
Bond to the Sheriff fo2 his Appearance ad reſponden- 13 

dum querent' in placito debiti: And the Queſtion was, Mhe⸗ 
ther this Bond was void by the Statute of 2z H. 6. 10. be- 
cauſe it was made fo2 another Thing than was contained 


in the Writ ; fo2 the Writ is only de placito tranſgr*, and 


the Ac etiam billæ fs only to give the Defendant Notice; that 
the Plaintiff will declare againſt him fo2 it when he appears, 
and the Bill doth not come in till after Appearance. And 


Hale ſald, if their Writs ſhould be ad reſpondendum in placito 


debiti, the Common Pleas might juſtly quarrel with them 
fo incroaching upon their Jurisdiction: And they all held 
the Bond to be void, becauſe it varied clearly from the 


Trumball verſus Barker. (124) 
EBT upon an Obligation koꝛ 400 . and the Obligation Variance. 
was quatuor centum li. and the Declaration was qua- 
dringent* li. The Defendant pleaded a Uariance , but it was 
adjudged to be well enough, and to be the ſame Thing. 


Randall verſus Richill. In B. R. (125.5 
HE Queſtion was, TUhether a Rent-charge newly Gavelleind. 
created, iſſuing out of Gavelkind Land, ſhould deſcend Replevin. 

as the Land doth to all the Sons, oz to the Eldeſt only? 
and the Court were of Opinion that it ſhould, notwithſtand⸗ 
ing there are ſome Opinions in the Books to the contrary. 


27 Hl. 6. 1. 26H.8. 4. And they ſaid that it is not becauſe 


the Land is Gavelkind that it deſcends to all the Sons, oz af 
that the Wife ſhall be endowed of a Moiety, oz that the | 
Land ſhould not be fozfeited by Attainder ; but theſe were 
particular Cuſtoms that do attend fo2 the moſt part Gavel- 
kind Land: But they laid, if Land be dilgavelled by At of 
Parliament, theſe Cuſtoms are not taken away; and they 


all agreed that a Uſe would deſcend as the Land doth : But 


becauſe Serj, Hard. had ſtudied the Point, they gave him a 
Day the nert Term to hear what he could ſay to the 


E S | contrary, 


—— — — — — — — — 
. 
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''tontraty. And the main Reaſon in the pꝛincipal Caſe ſeem. 
ed to be, becauſe a Rent iſſues out of the Land, and goez 
to the Party, by Way of Recompence fo? it. Poſtea. 


cn) Welch werſu Bell. 


Error. CUrit of Erroz was bzought, and Infa ney alledged fo 

Cauſe, and concludes & hoc parar' eſt verificare pro. 
ut Curia conſiderabit. The Queſtion was, Whether he haz 
{l concluded; becauſe Infancy being a Matter of Fat, he 
frems to put it. upon Trial by the Court. Hale: It is well 1 
enough, fo2 if he had concluded & hoc paratus eſt verificare, it 
had been good without doubt; and it is common ta azz 
prout, &c. and the &c. there implies the ſame that is here ex: 
pꝛeſſed; and the Meaning of it is no moze, but that he fhall 
be ready to make it appear as the Court ſhall think fit ; and 
if he had pleaded & hoc petir quod inquiratur per patriam, it 
had been bad; fo2 perhaps the Party might have a Releaſe 
of Erro2s to plead, and then he bad concluded him to plead 
lt. Vide Yelv. 58. Bulſt. 3). = 


(127) - Purieton werſus Rives. 3 Keb. 207. 


Leaſe ar win, T HERE mas u Leffee at Until, and the Lefſo2 makes a 


8 determin- Leaſe fo2 Pears to a third Perſon, to begin pꝛeſently, 


by Parol, but agrees with him that He ſhall not enter till 
ſuch a Day, which was after the Day that the Rent was 
due from the Leſſee at CUill. The Queſtion was, Whether 
dz no this was a Deterinination of the Leaſe at Mill? 
The Matter was debated at the Bench, but not argued, 
Hale ſcemed to incline, that the Leaſe was not determined; 
fo2 he faid, it is at moſt but a Determination by Jmptice. 
tion; and the Leaſe being by uu, it poſſibly may be modi: 
Hed by fuch an Agreement, fs that it ſhould not touch the 
Leafe at Mill; though i it had been in Writing, ſuch a 
Pꝛoviſo would have amounted but to a Covenant. They 
All agreed, that if a Leaſe at Till were made the 25th of 
March, and then the Lefſo2 makes a Leaſe fz Pears the 
eth to a Stranger, and the 27th the Leſſee at Mill not 
having Nottce ſows the Land, that he ſhall have the Crop. 
But Hale ſafd, the great Difficulty ak this Caſe would be, 
That if the Leſſee fo Pears Wall be laid to have * Re- 
Version, 


1 


a. 


— — 
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| fon, how then can the firſt Lefſee be Tenant at Tl to r Roll 855 
3 15 5 | 3 | | 
; . 7 have a Tenant at C{Uill, and J ſay to mp Bailiff, I 
Jo determine my Will, this will not determine the Leale, it 
the Lefſee hath not Notice. 1 Inſt. 55. 1 Roll. 860. But they 
all agreed, if the Lefſo2 hav bargained and ſold to another, 
that it had clearly determined the Leale, 


(128.) 


IN a Replevin the Defendant avows by Girtue of a Leaſe Averment 
made by a Jointreſs, rendzing Rent, aud fo? that the 
Rent was behind he avows ut ballivus of the Feme, and 
doth not aver that ſhe was living. And the Plaintiff de⸗ 
znurred, and ſhewed the Inſufficiency of the Averment koꝛ 
"Cauſe, It was ſaid, that ut ballivus after a general Demurrer 
would have been an Averment good enough; and i there 
had been no Averment, after a Gerdict it would be good; 
baut it being here ſpecially ſhewed fo2 Cauſe, it may be daubt⸗ 
ed. And Hale ſaid he had known it, where the Peir did fo2 

a2 Rent granted to his Anceſto2 as Aretro to him, that this 
was a ſufficient Averment of the Death of the Anceſtoꝛ; and 
this Difference was taken between a Juſtification and Avow- 

rv, That in a Juſtification it is ſufficient that the Party be 
alive at the Time of the Oiſtreſs taken, but he cannot a- 
vow, unleſs the Party be alive at the Time of the 4- 

_ bowpy, | 


Holloway Verſus 


Rohibition fo2 Affinity. Jones argued, that a Pꝛohlbi⸗ Prohibition 
tion ought not to be granted; fo2 although this wag u Gg 
not expꝛelly foꝛbidden, it is in quali gradu with ſome that are; Pot Caſer62, 
and Sir Ed. Coke in 2 Inſt. 683. enumerates this fo2 one of 73.182. 
the prohibited Degrees; and in Lev. xviii. v. 16. Thou ſhall 
not uncover the Nakedneſs of thy Brother's Wife, and this is 
in the ſame Degree as that; fo2 the Þugband's Bꝛother is 
no nearer to the Mike, than the Wife's Siſter is to the 
Dusband. And in Clement's Apoſtolical Conſtit. 19 Canon, 
here is a Penalty of 51. upon him that marries his Wife's 

Diſter; and it is prohibited in the Table ok Degrees al⸗ 
| lowed by the Church; and in the 99th Canon ok King James; 

| and 


Hill and Good. In C. B. 1 ( 129.) 


, 2: 
N 
1 7 

1 
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and it ſeems to be the Judgment of the Parliament in 2; fl. 
8. 2. and 28 H. 8. 7. and in Levit. xviii. v. 18.- it ſeems to be 
expꝛeſly koꝛbidden; and fo2 theſe Reaſons he deſired that no 
Pꝛohibition might be granted. 


But Vaughan anſwered, that as fo2 the Judgment of Par: 


liament in thoſe Statutes alledged, they were repealed. and 
as fo? the Text in Levir. xviii. v. 18. it muſt be intended to take 
a Siſter in the Life-time of the Mike; and as fo2 the Puniſh⸗ 
ment in the Apoſtolical Conſtitutions, that rather makes that it 
was not within the Levitical Degrees; and therekoze they ap: 


pointed that Puniſhment, looking upon it as inconvenient. 


fo2 if it had been within the Degrees, the Marriage had been 
void; and he ſaid the Text in Levir. xvii. v. 18. made rather a: 

nainſt them than fo2 them; fo2 the P2ohibiting it in the Life 
of the Mike, to ver her, was an Implication, that after the 
Wife's Death it was not pꝛohibited; and at that Time he 
might have taken another (Moman in his Wife's Life, fo? 

then Polygamy was lawful. But the Court ſaid, this was 
too weighty a Buſineſs to be determined upon a Motion, 


and therefoze they would grant a Pꝛohibition; and the Par: 


ty might demur, if there were Cauſe, and then it would be 
judicially raped them. 
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In Communi Banco. 


Witterong verſus Blayny. 8 (130 


HE Plaintiff having obtained a Judgment in Mid- gcire Facias. 


into Montgomery, and the Defendant was returned 
Tertenant; and the Dekendant came and pleaded 
that he was not Tertenant at the Time ok the TUrit, noꝛ 
any Time befoze no2 after. Whereupon the Plaintiff de- 
murred. 


Siſe argued pro quer', that the Party choüld ndt be admit⸗ $herif's Re- 


ted to this Traverſe; and fo] that cited 3 Cro. 842. which is turn traverſed. 


| expreſs in Point; but he ſaid, perhaps it may be objefed, 
that asci' fa' will not go into Wales. 
Anf. Jf the Law ſhould be ſo, there would be a great Fai⸗ was. 
| lure of Juſtice; fo2 then, when the Defendant ſaw that 
| Judgment was like to go againſt him, he would fell his 
| Land here, and go and purchale moze in Wales; and he ſaid, 
there are ſeveral Authozities of Writs that go info Wales, as 
u Ca. Sa. 2 Cro. 484. 1 Bulſt. 54. a Cap. againſt the Bail, 

1 Bulſt. 156. and in Co. Ent. 181. this Court waites to a 
Biſhop in Wales, upon Ne unques accouple, &c. 

Baldwin pro def' ſafd, that it would be very miſchievous, 
that in a Matter of Freehold a Yan ſhould be bound up by 

the Return of the Sheriff; and he ſaid it was common to 
traverle the Sheriff's Return. Co. Ent. 622, 623, 624, &c. 


TH and 


dleſex, upon a Nihil returned there, ſued a Sci? fa? Poſt Caſe 16, 
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Godb. 2 1 4: 
cont. 


and he confeſſed the Juthozity of the Caſe cited in 3 Cro. 872, 
but the Pzaftice hath been ſince contrary, Dy. 212. 3 Cro, 
859. A Devaſtavir map be traverſed. 

As to the ſecond Point he held, that this Writ would not 
go into Wales; fo2 admitting that a Ca. Sa. oz a Cap. againſt 
the Bail, 62 a Fi. Fa. o an Elegir will go, yet theſe do not 


come up to this Cale; fo2 there the Parties had ſubmitted 


themſelves to the Court ; but here the Tertenant is a Stran⸗ 
ger; and fo upon a Quare Impedit a Writ would go to the Bi. 


chop; but that is propter neceſſitatem, becauſe the Biſhop is not 


| ſubje to any other inkerioz Jurisdiktion. As fo2 the Caſe 


ok the Devaſtavic, Windham lald the Party may traverſe it, 


5 ©. 3s. 


(131.) 


Ante Gale 5, TY A 18 Taft was 


3 Keb. 1715 


Votice. 


Execution, 


"bf Samuel U. Peaſon ini this Cotift 'wh Was, A Fi. Fa 
was .awarded.fifto Middleſex, hid th dye Brten 

f fo2-Pears in a Houle in Surry, whfth he fold after the Date 
ok the Fi. Fa. in Middleſex, and afterwatds a Teſtatum Fi. Fa. 
_ was awarded into Surry., atid in an Efjectment foz this Houſe 
fe Queſtion was, KAhether 14 Poult was bound by the 


if it be a Devaſtavit found by Jnquiſition ; but if the Sheriff 
return it of himſelf, it is not traverſable, but an Action lies 
againſt the Sheriff fo2 his falſe Return. 

As to a Sci. Fa. xoing into Wales, the Court took this Diffc- 
rence, That original Wirits did not go thither, and that is 
the Meaning Of breve Domini Regis non currit, but CUrits of 


Execution would go there. Sed adviſare volunt. 


Nightingale ver ſus Lee. 


rife hjaiti by Site tod the Plaintif, 
who fad the Dekenvant onght rd take Notice at his 
Vert When the Writ is ford vut into the Tame County, Dy. 
Benz 18 — khrte e Bald win, that ff the Exerutoz pays 
n 14 5 it, it fs no good Aumtfniftration. 
. that Cie Wiritvam anſweted, that the Cale there 
was, that an Executoz had pleaded Plene adminiſtravit four 


by bre, aid then he bud not give in Evidence Debts 


25 'Sife ſafd, it is not fo hard that Exetutoꝛs thotild be 
bound to take Notice, ko: in ſeveral Caſes thofe that 


ute mere Strangers ſhall de bound to fake Notice at 


cir Perils, as if a Stranger titty Goods ifter the Tefte ok 
an Execution the Gdods fre bound, ar he cited a Cale 


unt bad u Term 


was not, be 


Fi. Fa.? Alid ft wa Ei wa jv 8 tt ©. by he, the 


{t was th andther 


1 kur vunty, fe out ders Karben. and he 1 


-* 
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the Bock ak e H. 4. 21. where the Party pleads Commozancy 
<1 another County, and that he had adminiſtred befoze Mo⸗ 
tice, it is clearly implied, that if he had been in the lame 
County he muſt have taken Notice; and Plow. 279. where 
adminiſtration is pleaded befoze Notice, is to be fntended, 
when the Party lives in a Fozetgn County; ko; there the 
Book of 2 H. 4. is cited, and Trio. 2iſt of this Ring, the 
Caſe of Miller and Overton 18 adjudged expꝛelly in this 
Joint; 3 pn ; A 
Tones pro def' argued, that it would be inconvenient and 


* 


4 abſurd, that the Executoz fhotld be bound to take JNotice Notice. | 


of an Otiginal, though it be in the fame County, fo? theſe 
Reaſous ! | FFF 

1. The taking out of an Diiginal is the bare ac of the 
Plaintiff, and of ſuch Things the Defendant is not bound 
to take Motice. Hob. $8. und in Camp and Smith's Cale, in 
this Court the laſt Term, it was reſolved, that whereas 


the Defeavant had poiſed ts umoad the Goods sk the 


Plaiatif, &c. within foarteen Days after his coming to 
Hull, that no Aﬀion would lie, without Notice given. 

2. The Law hath oꝛdered a Summons, and ſuppoles that 
the Party hath Notice by the Summons. 

3. In Caſes that are penal, the Law will always make a 


| favourable Conftrution in Caſes of Foxfetture: as in the 


Caſe of Rent, a Condition koz Default of Payment to re- 
enter, the Law ſays there muft be a Demand. 5 Co. 112. 
3 Co. 64, The Bargainee ſhall not take Advantage of a 
Condition befeze Notice. . „„ 
4. It is impoſſible the Defendant can take Notice of this 
©2iginal without Notice; fo2 the Dziginal is taken ont of 
the Chancery at Weſtminſter, and the Defendant lives at 


Vork; mid by this Rule, if the Defendant admintſtred any 


Goods the M92row after the Oügtnal taken out, when it is 
impoſſible he could have Notice, he ſhould be charged; & 
lex non cogit ad impoſſibile. 


5. There is no Necozd till the Writ be returned. 7 Co. 


30. A Suit ſhall not be ſaid to be depending, ſo as not to 


be difcontinged dy the Death of the King, within the Sta- 
tathte of ir Ed. 6. 7. ; OTST 


and this Couct is not bound to take Notice af a Recozv 


dk another Derm, 1102 ok u p2ivate Aﬀt of Parliament, un⸗ 

eld it wepleaded, Which is a Rerozd of che higheſt Mature; 
and un the 'Kings Bench and Exchenner the Plea js, that 
he had fullp admintſtred ante exhibitionem billæ, and that 
CF _ implies 
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implies Notice; fo2 the Bill is not erhibited till the Part 
is in Cuſtodia Mareſchalli. 


= 


The Authozities are 2 And: 1 
678. 37. pl. 122. Rs 5 : 5 
And as to the Caſe put by Siſe, of Buping of Goods af. 
ter an Execution awarded, it is no moze than Buying 
of one who had no Title to ſell them; and as to the Caſe 
ok 2 H. 4. that Book does not come up to this Caſe but by 
Implication ; foz there he pleads Commozancy in another 
County, which is late, when it may be truly pleaded : but it 
doth not therefoze follow that the Party may not plead the 
fame Plea as to Notice, though it be in the fame County; 
and that Caſe is cited in Bro. Notice, 16. Adminiſtrator, 52. 
Executor, 43. Aſſets, 4. and in ſome the Commozancy is men: 
tioned, in ſome not. 8 N Nu 
Vaughan ſaid, as to the Caſe of Miller and Overton, Quod 
inconſulto factum eſt conſulto debet revocari. And he laid, there 
can be no Difference at all as to Notice, whether the Þar: 
ty be in the ſame, o2 in another County; only when he is in 
another County, then it is impoſſible that the Sheriff cou 
ſummons him to give him Notice, Et adjournatur. H 


59: Fitz. Executor, 39. Moor 


(132.) 


Gardner verſus Bloxam. 


Plea Puis dar- EBT fo; Rent. The Defendahit pleads Nil debet; and 
3 ſo Jilue joined; and at the Day ok Niſi privs the De- iſ 
* kendant pleads quod puis darrein continuance the Plaintiff re- 
leaſed to him, and doth not name any Place where he re⸗ 

leaſed, ſo as no Iſſue could be taken; and to this the 
Plaintiff demurred. And it was adjudged a Fault incurable. 


Foꝛ Pleas Puis darrein continuance, vide 2 Cro. 261. Yelv. 121. 
3 Cro. 49. Dy. 361. = | ; | 


= 1155 Wilſon verſus Robinſon. In B. R. E 


Deviſe. 
3 Keb. 245. 


Man deviſes all his Tenant-Right Eſtate, Semble per 
I Curiam, that it paſſes a Fee-ſimple. And ſo per Twiſ- 
1 Roll. 834. den, If he deviſes all his Eſtate, it ſhall be taken to paſs all 
in reſpeft of Eſtate, as of Lands; but the-Difficulty in this 
Caſe was, becauſe he deviſed all his Tenant-Right Eſtate 
together with his Lands in B. and C. and fo2 the Lands in 
B. and C. it can paſs them but fo2 Life; and ft will (per 
Hale) be hard to make the ſame Wozds paſs a Fee-ſimple 


as 
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| | cate fo2 his Fees, and 20s. laid out to Serjeant Dalliſon. 


L a Requeſt is not here neceſſary, it being fo2 the Payment of 595- 
© a Debt, and between the Parties; but if it had been upon 


| ment of Money by the Debtoz, although it be ſaid upon 
Demand, pet the-Bzinging of the Action is a ſufficient De- 
mand, ; Vide 1 Cro. 384. Latch 209. 3 Cro. 548, 2274. 
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as to Part, and an Eſtate fo2 Life only as to the other, Et 
adjournatur. : 1 

Anonym Us. 0 34.) 


NRohibition was moved for to the Court of Cheſter, where . 
P a Pꝛoctoꝛ had exhibited his Libel fo2 his Fees. And Serj. 
Goodfellow, being to ſhew Cauſe why a Pꝛohibition ſhould 

not go, cited Nat. Brev. 41. where it is ſaid, if a Yan doth 
acknowledge himſelf to owe to another in the Spiritual 

Court 10]. fo: Matrimony, on Teſtament, he may fue there 

fo2 it; and ſo 12 H. J. 23, 24 If 10 l. be awarded fo2 Coſts 

there, they may ſue fo? it there; and he faid, that the Tem⸗ 

poꝛal Courts cannot know their Fees, and ſo they are moſt pꝛo⸗ 

perly ſuable fo2 there. But to that it was anſwered, that if an 
Inkozmation koz Extoꝛtion be exhibited, there the Tempozal 

Court ſhall take Conulance what their Fees are; and ſo it 

may as well here; and this is a Tempozal Contract, to pay 

him his Fees, and what he ſhould-lay out. And Robinſon 

ſaid, a Pꝛohibition was lately granted to Sir Edw. Lake, 
(Chancello2 of Lincoln) upon à Libel erhibited by an Advo- 
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Vaughan Chief Juſtice argued ſtrongly, that no Pꝛohibition 
ought to go. Sed alii juſticiarii dubitaverunt; ergo adviſare volunt. 


Aſhenden verſus Clapham. (135.) 


{| NEBT upon a Bill obligatozp, ſcil', Borrowed of — Requett. 

' 10]. which I promiſe to pay upon Demand; the Plaintiff 

ſays, Quod licet ſæpius requiſitus he Had not paid it, but doth. 

not lay any actual Demand; and QUerdit being fo2 the Plain⸗ 

tiff, Baldwin moved in Arreſt of Judgment, | becauſe no par: 

ticular Requeſt in Time and Place is averred ; and cited 

the Caſe of Browne v. Dunnery, Hob. 208. But per Curiam, Pot Caſe 429, 


a Penalty, oz a Pꝛomiſe by a Stranger, oz foz ſome collate: 
ral Matter, there a Requeſt muſt be laid ; but here it ap⸗ : Cro. 386. 
pears that a Debt was due, and it being fo2 the Pay- 


3 A Wilſon 
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(186.) : Wilfon verſus Dove. 
Alfumpft. HE Plaintiff declares, That whereas the Defendant 


Ante Caſe 66. J was indebted to the Plaintiff 3 |. fo2 Intereſt upon 
an Obligation, the Defendant, in Conſideratton the Plain: 
tiff would deliver up the ſaſd Obligation, did pꝛomiſe that 

| he would pay the ſaid 31. to one William Ayres fo2 the Uſe of 

Make appear: the Plaintiff, in Caſe he did not make it appear to, and ſa- 

tisty the ſaid William Ayres, that he had pald the ſaſd 3 1. be⸗ 
koze; and avers that he did deliver up the Obligation, &c. 
The Defendant pleads that he did pay the Money, and 
gie Notice of it to William Ayres, and did make it appear 
td him that the Money was paid. To this the Plaintiff 
demurred, and ſhewed fo2 Cauſe, that this Plea amounted 
but to the General Illue. Nudigate pro Quer': Ik att Aſſumpſit 
be bzotight fo2 the Payment of Money, and the Money be 
paſd befoze the Action bzounht, the Defendant may plead 
Non aſſumpſit, and give it in Evidence. oo 
But to that the Court anſwered, that here is a collateral 
Patter, befives the Payment of the Money, and that is 
the making it appear to William Ayres; and the Aſtion here 
is not grounded upon the Noh-payment ok the Money, but 
upon the not making it appear ; and ſo as to that Point the 
Plea was well enough. | 
2. Obj. was, that the Defendant hath pleaded that he 
made it appear; but doth not ſay how he made it appear; 
but only ſays conſtare fecit. | | 
Baldwin pro Def* (aid, They might make it appear in the 
ſame Aﬀfon. But to that the Court anſwered, that could not 
be, as this Caſe is; fo2 the Difference is, when a Man 
pꝛomiſes to make a Thing appear generally, there he may 
make it appear in the Adion; fo2 it will be intended to make 
it appear to the Judges befoze whom it ſhall be tried; but 
When it is to make it appear to a particular Perſon, there 
it muff be by ſome other May, as by pꝛoving of it paid by a 
Witnefs, oz by an Acquittance under his Hand, &c. And lo 
is the Caſe of Gold v. Death, Hob. 93. 2 Cro. 488. And 
then he ought to have alfedged that he had made it 
appear; and here he fays only conſtare fecit, which is too 
general, fo2 no Jſſue can be taken upon it: And per Vaughan, 

I he had ſaid he had made it appear by telling of heim ſv, 

that had not deen good, fo2 that had appeared to the Court 

to be no making it appear ; but if he had ſafd he had _ 
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itt appear to W. A. and he had been ſatisfied, it might have 
peen well enough: And they compared it to a Diſcharge 
which a Man pleads ; he miſt ſhew what Kind of Diſcharge 
it was, that the Court map judge of it: But per Atkins, 
that is not alike, fo2 a Diſcharge is a legal Ac, but Baking 
it appear is a Matter of Fatt. 3 a £2 
4 The Defendant was to do two Things, to maße it appear 
to W. A. and to ſatisfy him; ſo that if he had ſet foꝛth how 
he had made it appear, ſo that it had been reaſonable fo! 
W. A. to have been ſatisfied therewith; oz ik upon this ge- 
neral Allegation he had alledged that he had been ſatisfied, 
it might have been well enough; but here it being generally 
alledged that he did make it appear, and not ſewing how, 
no? that the Party was ſatisfied therewfth, per Vaughan, 
Windham and Ellis (Atkins econtra) Judgment was given fo? 
the Plaintiff oo 5 5 1 
Note; Vaughan made a Quære, Whether the Aſſumpſit be⸗ 
ing fo2 Intereſt Money, was good. Vide 2 Rolle 782. Ne 30. 
1 Rolle 18. 1 Cro. 273. but however, here was another good 
Conſideration, viz. The Delivery up of tbe Bond, 


VV 

Thomas verſus Saler 7 „ In Cam. Scac. (137. 

"THE ſecond Saturday in this Term, Baron Littleton AnteCageiog. 

1 and Juftice Wylde argued, and they both held in all 1568, 

thiee Points with Juſtice Atkins, vim. ea 

1. That this Patent was good in its Creation. 

2. That it did not determine by the Death of King 

| 3 5 5 

as That it was ſaved by the Pzoviſo in the 12th of this 

King. = 3 . 

Littleton g Argument was much to the ſanie Effet as thoſe 

that argued befoze. „„ TE 

Wolde ſafd much what was ſaid befoze ; and he ſaſd here 
were thꝛee very great Things concerned in this Caſe, to 
all whieh the Judges ought to have great Regard, 1 
1. The King's Revenue. . 
*. The King's Power of diſpenſing with Acks of Par. 
And as to the firft Point, that the Patent was good in 

its Creation, he obſerved, That at the Common Law every 

Han might ſet up a Uinther, o2 elſe any other Trave that 

he pleaſed; and that Trabe-hath always been nas cat Me 
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55 as neceſſary to the Body Politick as the Circulation 
of Blood is to a natural Body, and therefoze hath always 
| been pꝛomoted by the Law; and therefoze in the Caſe of 
bi the Merchant Taylozs, put in 11 Co. 86. where a By:Law 
| was made fo2 the Reſtraint of Trade, it was adjudged void, 
from which Obſervations he did infer, 
1. That all Acts of Parliament made fo2 the Reftraint of 
Trade ought to be taken ſtrickly. 
2. That all Gzants made to encourage it ſhall be er⸗ 
pounded largely and beneficially. 
Obj. This Pꝛokeſſion of the Uintners hath been ſubjett to 
Inconveniencies to the Publick, and therefoze there have 
been ſeveyal Acts of Parliament made fo2 the Reſtraint of it. 
Anſw. The beſt Things are ſubjet to be abuſed ; we mut 
not therekoze take them away, but endeavour to amend them; 
and at the Common Law, although every Man might ſet 
up a Tavern, and may now ſet up an Inn, vet if they are 
in ſuch Places, and are ſo managed, that they are Nu: 
ſances to the Publick, they may be put down; and they do 
now frequently in London, upon ſuch Dccaſions, pull down 
their Signs. 
Obj. That Ale is in London by Cuſtom. 
Anſ. It is ſuch a Cuſtom as is warranted by the Common 
Law: Beſides, the King hath made a Juſtice of Peace and 
Sheriff Judges who are fit to ſet up, and why ſhall not the 
King judge himſelf? Here is alſo necefſitas & utilitas penſab, 
- accoding to the Deſcription of a Diſpenſation, 11 Co. 88. 
1. In Velation to the Uintners, 2. In Relation to the 
Navy , fo2 by the Statute of 5 Eliz. no Wine is to be im- 
poꝛted but in our own UGeſſels. 
Obj. This Statute concerns the bonum publicum, and ſa 
the King cannot diſpenſe with it. 
Anſ. The King may diſpenſe. with the Statutes that are 
made pro bono publico, fo2 all Statutes generally are made pro 
bono publico; but where the Diſpenſation doth take away the 
Jntereft of the Subjef, there it is not good. Stat. 2 H. 6, ). 
That a Man ſhall be a Sheriff but fo2 one Pear, is made pro 
bono publico, and yet the King map diſpenſe with it; fo2 at 
this Day the Sheriff of Weſtmoreland hath it by Inhert- 
tance, 
Statute of Mortmain was pro bono publico, vet N. B. 223. 
the King may diſpenſe with it. 24 H. 6. concerning the 
Tranſpoztation of Wool, the King diſpenſed with. it. 
4 H. 7. 9. Statute fo2 bꝛinging in Wines in Suu Urfſels, 
the King diſpenſed with it, as appears 14 H. 8. 54. oo 
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And the Statutes of. Tranſpoztation of Wool are ol as 
great Concern to the Publick as anv, and pet 2R. 3. 12. 
the Caſe of the City of Waterford, the King diſpenſed with 
it, notwithitanding the great Eſteem ſet upon that Trade, 
43 appears by the Recital in the Statute ok 27 H. 6. 2. 28 
H. 6. 9. 14 Hl. 6. 2. 4H.6. F. 

Obj. This Dilpenſation is ok ſuch an Extent in Time, 
place and Perfons, that it doth in a great Mealure tepeal 
the Statute. 

Anſ. 1ſt, This Patent is to be conſtrued as to this firſt 
Point, as tho' it had been queſtioned immediately upon the 
E Creation of ft, and then it extended only to thoſe that were 
© of the Coppozation of Gintners. t 
2. Ik it be abuſed afterwards, this is good Reaſon fo2 
the King to ſue out a Sci. Fa. and repeal it; but this doth 


not make it void in its Creation, becauſe it is ſubjet to 
Abuſe. 


;. This is not like the Cale of a Monopoly; ko here are 
no negative Moꝛds in it that none elſe ſhall ſell Wine, &c. 


Obj. This is a Delegation of the King's Power to ena- | 
ble them, &c. to licence whom enn to ſell Wine with⸗ 


dut Licence. 
Anſ. This is no moꝛe a Delegation than is to inoff Coz⸗ 


pozations, fo2 the King grants, that the Mayoꝛ and Alder⸗ 


men of ſuch a Cozpozation ſhall be Juſtices of Peace, as 
they are now in London, this was never queſtioned to be 


good, and yet they are elefed by the Pembers of the Toypo- 


ration. 


Obj. The Extent of it in Reſpeit of Place is too large. 

Anſ. The Places are not exempted, but the Perſons in 
the Places, fo2 none but thoſe that are of the Coppozation 
of Uintners are exempted. 

Ad ſecundam Queſt, That it doth not determine by the 
Death of the King, he held, fo2 that this is moze than a 


bare Licence, fo2 it is an Intereſt, and it is the Reſtozing of 


an Intereſt, (which (hall be always expounded favoutably,) 
fo? it doth but give them that Liberty that they had at Com: 
mon Law. And if it were a bare -Authozity, as hath been 
_ objeited, pet it hath been long ſince executed in the Life of 


the King, and ſo is not like an Authozity barely executow, 


ko? that determines by the Death of the. Party, by Reaſon 
that he that is to execute it is to do it in the Name of the 
Party, which he cannot do when he is dead. 

Ad rertiam Queſt' he ſaid, he did not ſce that that was any 
Point; fo2 admitting that it Las good in its Creation, and 


continued 
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To-jmtinuen ſo afeer the Death of the King, then it was g 
JHhſvilene lawfully infoyed'by them, and ſo withont Doubt 
was ſaves bo the P2oviſo tn the 12th of this Ring, and (o 


be and Littleton gonetuved that Judgment ought to be given 
ko the Dekendants. 1 | 


= cn ca a 
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138.) Twiſelton verſes Dunckhill. In C. B. 


TRE Plaintlf was Sheriff, and having an Attachment 
1 agin> the Dekenvant ont of Chancery, returnable 
in Cancelſaria ubicunque tune fuerir, &c. The Defendant gabe 
Bond fo2 his Appearance, conbitioned to appear in the 


Chancery apud M eſtmonaſter ubieunque. 
Two Objetions were made to this Declaratfon 4 
1. Becauſe it doth not appear that the Plant was She. 

riff at the Time of taking of this Bond, and that tt was 

tauen by the Name of his Office, and ko; that it was ſaid, 
that Burton any Loe's Cale in Style, Paſch. 1650. twas ab: 

judged in the Polnt. 3 Cro. 8060. 85 

2. It was objef#ed, that the Condition was repugnant and 

impoſſible, fo? it is to appear at the Chancery in Weſtminſter 

ubieunque, &c. whereas ff it de any where elle tt is tmpoſtible 
to appear in ff at Weitminſter, rd the Chancery fotlows the 
King; and it was fafd, that the Conditton of rhe Obliga- 
tion ought to be putſuant to the Statute of 23 H. 6. x0. 
On the Phatatiff's Part it was argued by siſe, that every 

Uariance is not material, ſo as the Intent of the Statute 

be perfozmed. Dy. 119. 3 Cro. 862. And the Fozm is not ſa 

firidſy to be purſued, dat that fnnnaterfal Things may 
ſometimes be added oz omitted. 2 Cro. 286. Dy. 364. 3 Cro. 

466. Curia adviſare vult. i : 5 

Nota q en le 3 Leon. 86. dictum eſt q ceſt ſtat” ne extend 

al Chancery. Quære, q femble contra per Dyer. 5 

Akterwards this Term Judgment was given koz the De⸗ 
kendant; becauſe the Mrit being returttable in Cancellaria ubi- 
eunque, afth the Bond to appear in Cancellaria apud Weſtmonaſt 
was a material Uartance, fo2 ft ts poſſible the Chancerp 
may be removed from Weſtminſter befoze the Day of the Re- 
turn; but ff it had been a Pꝛoceſs out of the Common 

Pleas, that would have been good, fo2 that Court fs fired 

in Weſtminſter, | 

1 
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Threadneedle verſus Lynum. (139) 


| ; rl Cale was now argued by Nudigate ex parte, (Broome Leaſe by a 
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concil' del auter part nient eant parat',) and he held the ner 75 
Leaſe was vofd fo2 thꝛee Reafons: = = 186.1 
1. It is made when there was another Leaſe in Being of a Poſt 6. 
great Part of the Land neither ſurrendered noꝛ determined; _— 
and although ft be found, that Ceſtui que vie the Leaſe fo2 
50 Peats was made died, vuring the Life of the Biſhop that 


made this Leaſe, yet that will not alter the Cale; foz if it 


were not good in its Creation, it cannot by that Means 
be made good by Matter ex poſt facto. 10 Co. 61, 62. And 
when that Tenant pur auter vie made a Leaſe foz 99 Pears; 
rendung Rent, and then ſurrendered, the Rent was clearly 


ertinft, Moor 94. pl. 213. 253. Allo the Succeſſo? ought ta 


have the Land, oz the Rent, in the ſame Plight as his Pꝛe⸗ 


decefſo2 had; and here, Part of tt being in Leaſe, it is not 


in the ſame Plight; as Litt. 83. a Feoffment upon Condf- 

tion to teinfeoff, if the Feoffee Make a Feoffment of but one 
Atre, the Plight of the Land is altered. + 

_ *Seſides, this Leafe is made by Fozte of a Power, and rover. 
Powers ought always fo be ffriffly purſued. 6 Co. 33. 3 Cro. 5. 


I Leon. 36. 3 Leon. 184. | 


2. This Leate, though it be of Land anciently let, yet 


{| itis not let as it was anciently; fo2 the Leaſe ſhould be of 


the fame Lands, and neither mo2e no? leſs ; and theſe Sta- 
tutes ſhall de liderally expounded that are fo2 the Pꝛeſerva⸗ 


| : ttton of the Rights of the Church. 5 Co. 5. 


3. The Reſervation is not ſo effeſtual as it ought to have 
been, fo2 the Stelo; hath not the ſame Remedy fo2 the 
Rent (though it be the fame in Quantity) as his Pꝛedeceſſozs 
have had; fs2 wheteas the two Banozs ulen to be charged 


with the Rent, now there fs but one chargeable; fo2 that 


which ts tn Leaſe for Pears from the Leſſee who ſurrendered 
ig not chargeable with any Rent at all, pur les reaſons ſupra; 
Moor 94. ants by this Means, if this Leafe be admitted 
good, the Rent may become remediteſs. foz if the firſt Let 
lee had leafed alt bur one Acre, and ſarrenvered that, ans 
the Biſhop had lealen that, reſerving the old Rent, this 
would by the fame Reaſon be good; fo? the Finding the 
Glue doth not alter the Caſe; and although tt hath been 
ovjeted, that Tenant in Tail may teaſe Part of the Land 
uſually let, and reſerve a Rent pro rara, 1 Inft. 44. d. yet in 
M Montjoy'g 
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Montjoy's Caſe, it is denied by the Court, and pet, tho' that 
be a particular Ack of Parliament, it fs penned moze inde⸗ 
finitely than this Statute that enables Biſhops; 
And whereas the Caſe of the concurrent Leaſe, in the 
Caſe of Fox and Collier, Moor 108. hath been objeited, that 


is not like this Caſe, fo2 that is advantageous to the Suc⸗ 


ceſſo2, fo? there he ſhall have both Rents during the Conti- 


- nuance of the firſt Leaſe; fo2 he ſhall have the Rent upon 


Rent de 
Diſmes. 


2 Cro. 453. 


C40.) 


Traverſe. 


the ſecond Leaſe by Eſtoppel tilt the firſt is expired. 


and though a Rent be recoverable, pet the Biſhop She. 
ceſſd2 ought to have as eaſy a Remedy as his Pꝛedeceſſoz; 
and therefoze it is made a Quere in Moor pl. 1058. whether a 


Rent reſerved out of Tithes ſhall be good, though it be 
fo2 Pears; becauſe there he may have an Aﬀion of Debt, 
hut he cannot diſtrain ; but if it be a Leaſe fo2 Life, he hath 


no Remedy, 1 Inſt. 4). Vide le caſe 10 Co. 61. Et adjournatur, 


mY Wary werſus Conqueſt. 


| \ Eplevin f02 taking his Cattle 17 ] uly, e 
The Defendant juſtifies the Taking, as in his Free⸗ 


hold. The Plaintiff ſays, that the Defendant did fo2 a va- 


luable Conſideration bargain and ſell to Maurice Tomſon fo? 


100 Pears, and that Maurice was poſſeſſed by Uirtue thereof, 


and did licence him to put in his Cattle the firſt of July, 


and continued them in quouſque, &c. . 


The Defendant rejoins, and traverſes the Plaintitk's Re: 


koꝛ the ſaid Term and Conſideration bargain and ſell, prout 


querens ſuperius allegavit; & querens moratur. 


. Obj. The Defendant's Counſel took Exception to the. Re- 


- plication, 1ſt, Becauſe he juſtifies the 7th of July by Uirtue 


Licence. 
Hob. 104. 


2 Roll. 698. 


ok a Licence to put in his Cattle the firſt ol July, and doth 


not ſay that the Licence did continue. 


Anſ. per Curiam, The Licence being pleaded indefinitely 


ſhall be preſumed to continue, if no Determination appear. 


Obj. 2. Jt was objeted, that the Plaintiff doth not alledge 


the Continuance of the Eſtate of Maurice Tomſon, and if. 
his Eſtate be determined, his Licence is no Juſtification. 


Anf. per Cur', When it is alledged, that he had an Eſtate 


by Bargain and Sale fo2 100 Years, his Eſtate ſhall be pꝛe⸗ 
ſumed. to continue till the End of that Term, if the con⸗ 

trarp do not appear; and if it were determined, the other 
Side ought to ſhew it, © | 
„ 


Cben 


"32 
LD 


De Term. FI Trin 1673 3 121 


— —— 


— — 


Ch en the Plaintif excepted againſt the Defendant's ne. 
joinder, becauſe his Traverſe was not good; fo2 he ought Travert: 
to have traverſed, abſque hoc, that he did bargain and ſell 

modo & forma, but now he hath traverſed the Conſideration; 

and made that iſſuable; and becauſe of the Multiplicity of 

the Traverſe, Judgment was given pro Quer'. 

But Ellis, Juſtfce, took an Exception to the Declaration, 
becauſe it is a Replevin pro captione ovium, and he doth not 

ſap vervices vel matrices; and ſaid he was foxmerly of Counſel Replevio. 
in the King's Bench, where it was ruled naught in a Re- Treſpai. 
plevin, though it may be well enough in Treſpaſs ; becauſe - 

a Replevin ought to be moze certain, becauſe the Plaintiff 9: 

to have Return. 


Waterhouſe verſus Symonds, 60649 
EBT againſt an Executo? upon att Obligation. The pleading by 
3 Defendatit pleads ſeveral Judgments, ultra quod he Executor. 

had not Aﬀets, The Plaintiff replies that thoſe Judgments 
© were kept on Foot by Fraud. The Defendant rejoins, 
that the ſaid ſeveral Judgments were not kept on Foot by 
Fraud; and doth not ſay, no2 either of them; and it is 
poſlible, that if one only be kept on Foot by Fraud, it may 
cheat the Plaintiff of his Debt; and fo? this Cauſe Judg⸗ 
ment was given fo? the Plaintif, | 


Twyford verſus hunden ad bis 42 


D upon à Bond fo Perfozmance of Covenants, 
amongſt which one was, that the Defendant ſhould con⸗ 
vey ſuch a Tenement fo2 the Life of the Plaintiff, and the 
Life of two others, ſuch as the Plaintiff ſhould name ; and 
that he would give him Poſſeſſion bekoze Chriſemas. 
The Dekendant pleads, that he always was, and is ready 
to convey, if the Plaintiff would name his Lives; but by 
Reaſon the Platntiff would not name his Lives, be could 
not make his Conveyance, Upon this Plea the Plaintiff 
demurs, and ſhews fo2 Cauſe, becauſe the Dekendant hay 
not alledged that he gave him Poſſeſſion befoze Chriſtmas, 5 
and that he might have done, though he could not convey 
till the Plaintiff had named. 
Sed per Curiam Judgment Was given pro Def”, becauſe the Intendment, | 
Poſſeſſion wall not be intended a divided d Thing; but 7 mu 
I i _ leflion 
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otherwile the Poſſeſſion given would be an „Ait dane to no 


(2430 


Covenant. 


4 Co. 80. 


felon purſuant to the Leaſe that he was to make; for 


 Putpoſe, fo; he might. turn him aut GOP paſentiy. Jud, 
Preſet. +: (96 £2 4] 
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| Cloake "OY Hooper. 


the Plaintiff ſhews in his Declaration, that the Lands were 


Part of the Dutchy of Cornwall, and did belong to the 
King ; and that he by his Letters Patent had conveyed 


them to J. S. &c. 
The Defendant demutred, becauſe the Plaintiff did not 


| alledge an Entry, and ſo could not he diſturbed. Per Curiam, 


The Declaration is good enough, fo2 having ſet fozth a 


Title in the Patentee of the King, the Plaintiff ſhall not 


(144) 


Executor de 
Son Tort. 


_ Ack. Jud. ſro Ver n 520, 430 Hob. 12. 


Kellow verſus Wellcombe, 1 de Son Tort. 
DES upon Bond entred into by the Teliatoz, againſt 


the Defendant, as Executoz. 
The Defendant pleads that the Teſfato2 made A. and 


C. Jnfants, his Executoꝛs; and that Adminiſtration durante 


_(145;) 


Prohibition. 
7 Ante Caſe 134. 


minore ætate was committed to their Father, who admi⸗ 
niſtred befoze the Day of the LUrit bꝛought. 
The Plaintiff replies, that Goods: of the Teſtatoꝛs, to 


the Qalue of 500 1. came to the Defendant's Hands, &c. 
And upon this the Defendant demurred, and the Plaintiff 


wy wann Vide FOR. 33. Hob. 4g. 


"HE ban was now moved again in the Caſe of the 


+ Pzoftox's Fees : And it was urged again by Good- 


follow, that no Pꝛohibition might go. 1. Becaute there is 


no Pꝛecedent of any Pꝛohibition ever granted; and therekoꝛe 


tt is probable, by Lictleron's Reaſon, ſect. 108. that none will 


lie eſpecially it being a Thing of daily Pzaftice and Occa⸗ 


ſion. 2. They are pꝛoper Judges of their own Fees : And 


4  bhereas 


* HE Bahnen en that the Plaintiff Gould 
enjop Black Acre without any lawful Let, Suit, oz 


1 . hr immediately after the Death of eee and 


be inkoꝛced to enter, and ſubjet himſelf to an Acton by a 


Wo » 
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7 Caſe as in that. Sed adviſare volunt. 
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whereas it hath been objeffed, that a Jury is many times Judge 
of their Fees ; fo? if they be invited fo2 Exrtoztion, then the 
Jury muſt judge: That he laid is allowed propter neceſfitatem, 
becauſe they cannot be indicted koz Extoztion in the Spi⸗ 
ritual Court; but there they may ſue fo2 their Fees, and ſo 
that Reaſon fails in this Cafe : And he ſaid there was a Pꝛe⸗ 
tedent in the King's Bench, inter Day & Dod, Mich. 23 Car. 2. 
where a Suit being fo2 P2oio?'s Fees, there was one Fee 
that they had alledged to be due by Custom; and. becauſe the 


Spiritual Court cannot try a Cuſtom, they granted a Pꝛa-⸗ 


hibition, But the Lozd Chief Juſtice Hale declared, That 
if it had been barely fo2 Fees, there ought to have been 
no Pꝛohibition. And Vaughan, Chief Juſtice, was ſtrongly 
againſt a Pꝛohibition; fo2 he ſaid, This Cale did not much 
differ from the Cale in 12 H. 7. 23. fo2 that was fo2 Coſts, 
and Fees are Coſts of Suit: But the other Judges took 
a Difference; fo) they ſaid, That when a Suit is in the 


Þ Spiritual Court, foz a Yatter of which they have Cog⸗ 


niſance, that Coſts is Part of the Judgment ; but this doth 
ariſe upon a Tempoꝛal Contract; fo? if I retain a Man to 
proſecute a Suft fo2 me, there is an Jinplication of Con- 
tract that J ſhall pay him Fees and Expences. And the 


Party in this Caſe may have Remedy at Law, and then he 
7 _ ſhall not have Remedy in the Spiritual Court; fo2 the Cauſes 


of which they have Cogniſance ought ts be merely Spiritual, 
7 Co. Ken's Cale, 43. And it is no mote ſtrange that a 
Protto? ſhould ſue fo2 his Fees at the Common Law, than 
that a Solicito2 in Chancery ſhould ſue here fo2 his; and 
the Court may take Notice of their Fees as well in this 


* 


Term. 8. 


1673. 


In Communi Banco. 


e > Bloxam ven ſas Walker. 


Aſſumpfit. 


— 'H AT whereay' the Plaintiff and ben had 
0 e152. 


exchanged certain Goods, the Defendant did pꝛo⸗ 
miſe to ſave the Plaintiff harmleſs concerning thoſe 
—=* Goods which he had given the Plaintiff in Ex⸗ 
thange ; and the Plaintiff ſhews that one J. S. bought an 
Action of Trover, and recovered them. 
It was moved in Arreſt of Judgment, that it is not ſet 
konth that J. S. who recovered the Goods, had a Title, which 
Maynard (aid ought to have been done: And he took a Dif- 
ference where a Pꝛomiſe is to ſave harmleſs againſt a par⸗ 
3Cro. 213. ticular Perſon ; there he ought to defend him againſt that 
Perſon, be it by Right o2 Wrong, fo2 he is damnified if he 
be diſturbed , but if it be to ſave harmleſs generally, it a- 
mounts to no moꝛe than a Warranty againſt lawful Titles. 
2. Exception was, becauſe he alledges that J. S. recover⸗ 
ed them in the Court of Marlborough, and doth not make it 
„ appear that the Court had Jurisdifion of them; but the Be- 
| cod not being in 8 Curia adviſare vult. 


Porter 


mo © 


—_ o< 
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Porter verſus Bille. . 47.) 


4 7 bereas the Defendant's Father was indebted to him 4fumpſr. 
34 by an Obligation, &c. and died; and the Deken⸗ 

W dant being his Heir, the Plaintiff had a Deſign to fue him; 

but the Defendant, in Conſideration the Plaintiff would 
fozbear to ſue him, pꝛomiſed to pay the Money: Upon Non 2 Saund. 136. 
aſſumpſit a Uerdict was fo? the Plaintiff; but it was moved _ 
by Baldwin in Arreſt of Judgment, becauſe it doth not ap⸗ 
W pear upon the whole Declaration, that the Heir was charge⸗ 
able, and then there was no Conſideration; fo2 he doth voa cage 176. 
© not ſay that he bound him and his Heirs ; And Baldwin Yelv- 56. 

E cited a Caſe in the King's Bench between Roſier and Lang- 2. 4 
don, where the Wife of the Debtoz (deceaſed). was ſued up- TY. 
on a Pꝛomiſe to pay in Conſideration of Fo2bearance , and 2 Cro. 257. 
becauſe it did not appear upon the whole Reco2d, that ſhe 
was Executrix 02 Adminiſtratrix, 02 any way chargeable, 
Judgment was arreſted, 8 | 

But all the Court agreed, that if an Executoz be ſued 

upon a Pꝛomiſe to pay in Conſideration of Fozbearance, it 

is not neceſſary to aver Aﬀets, accoding to Banes's Caſe, , Co. . 

9 Co. 94. And ſo they lald in Caſe of an Heir it is not 63. 
neceſſary to aver Aﬀets; but it muſt appear that he is charge- Averment. 
able, which doth not in this Caſe ; fo2 the Þeir is not Co. 147. 
chargeable unleſs he be named; contra of an Erecuto2 ; and 
A. Executo2 is liable to the Suit, though he have not 
= Tota Curia contra querent. Serj. Goodfellow took thi Dik⸗ 

ww ference, That if a Stranger p2omiſed, in Conſideration j 
W Creditoz would fozbear the Erecutoz, that he would pay, 
there it ought to appear that the Executo2 had allets. 


= Scd quære. 


Fowle verſus Dogle. In C. B. (148. 


Fr in Remainder of 140 acres lying in two Uills t p,c c 
The Tenant, as to roo, pleads Non-tenure pint 
+8 Tenet. De as n 
nd as to the Reſidue, that Peter Farnham was ſeiſed in 
2 and had Illue thee Daughters, Mary, Lucy and Ruth; 
= he made a Feoffment to the Uſe of Mary, and the Þeirs 
or her Body; the Remainder to Lucy and Ruth, and their 
| 15 EK x . 5 
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2 Inſt. 524. 


"Heirs. 3 takes Husband, and he and her Þugband levy 
a Fine with Warranty againſt them and the Heirs of Mary, 
to the (iſe of her and her Husband fo? their Lives, the ve 
mainder to the right Heirs bf the husband: Mary dies with: 
out Tſſtte, the Husband ſurvives, Lucy and Ruth are De⸗ 
mandants, and the Husband is Tenant. 

Exceptions taken to the Tenant's Plea. 

Obj. 1. He pleads a Special Non-tenure to 100 Acres, 

atcel, &c. and doth not ſhew which of the two Uills they 

lte fn, which dught to be done. 5 Ed. 4. 184, 140. 

Anf. r. It is a Matter that the Demandant may as well 
take Notice of as the Tenant: 

2. Tf a Plea be according to the Demand, it is well 
enough, and the Demandant hath not ſhewn which lap in 
one Gill, and which in another. 


If a Barn plead Non-tenure to all, a General Non: tenure 
is good. 


Bitt if it be to Parcel, he muſt hew who is Tenant of 
that which he diſclaims ; and fo is 6 Ed. 3. 243. b. Br. Non- 
tenure, 5. The Reaſon ts given in Britton 214. becauſe the 
Demandant map reply, that the Tenant in the (Urit is 
CTenant of that Parcel; oꝛ that he, that he hath alleged to 


be Tenant, is but fo? Pears, 02 his Gillein. 


But the Tonrt confeffed that the Books were lo; but 
they never undetfftood the Reaſon why the Tenant in the 
Writ ſhould find out a Tenant ok the Land, if he had it 
not himfelf, any moze fo2 part than fo) all: And Ellis lald, 
that it is not traverſable that he is not Tenant. 


And as to the Authozity of ſhewing in which Utll the Lands 


lie, accozding to 5 Ed. 3. 184. Baldwin ſaid there was a la⸗ 


ter Authozity, that it was well enough without it, which 
was 3s 1.0. Ft. - 


Obj. 2. The Tenant pleaded a Fine of a fourth Part, per 
nomen of a third Part, and doth not aver that it ts the 


_ fame. 


Ante Caſe 94. 


Anſ. Jf a per nomen be repugnant 02 incongruous, it is 
naught. Plow. 150. 3 Cro. 662. but Here a third Part com- 
pꝛehends a fourth Part, and ſo is well enough. x Cro. 110. 

Obj. 3. Mary is Tenant in Common with her other Siſters, 
and they are ſeiſed per my & per tout. 

Anſ. Tenants in Common map infeoff one another. and 
much moze Strangers; and a Fine is but a Feoffment on 
Recow, 26 U. 8. 9. 3 Cro. 639. 

But the great Queſtion was, Whether this Fine and 
Warranty be any Bar oz not ? _ per Baldwin it is ; fo2, 


I 1. {hen 
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hen Mary being Tenant in Tall in Poſſefion levies a 
Fine, this makes a Dilcontinuancſe. 
28. This is a collateral Warranty, fo) the Eſtate doth 
not deſcend from the Party that levies the Fine; and this 
Caſe is much ſtronger than 1 Cro: 156. fo here the Warran- 


= ty is annexed to the Fine, which makes the Diſcontinuance. 
Lit. ſet. 716. 2 Cro. 217. | | 8 
Baut the main Objection is, that although the Fine be a 
© Diſcontinuance, and the Watranty collateral, and ſhould 
= have bound, had Mary been a Feme Sole at the Time of the 
© Levying of the Fine, yet here the Warranty being againſt 
ber and her Pusband, and her Heirs, while the Husband 
= lives the Warranty ſhall not deſcend, and fo ſeems the Opi⸗ 
mon to be in Sir Wittiam Herbert's Caſe, 3 Co. 14. Ik Ba⸗ 
ron and Feme warrant Land againff them and the Heirs of 
the Feme, the Feme dies, and the Baron ſurvives; the Lands 
of the Baron only ſhall be put in Execution. 

Anf. per Baldwin, Jt is not ſaid that the Lands of the Duſ- 
band ſhall be put in Execution, but may be, &c. which makes 
as much koz me; fo2 as the Lands of the Pusband alone 
map, ſo the Lands of the Feme alone may. 
And beſives it is the Eſtate of the Feme, and the Mar⸗ 
© ranty is to wozk againſt her and her Heirs, and certainly, if 
it were in Caſe of a Uoucher, the Heir of the Feme might 
be vouched without the Þugband, and much moze ſhall they 
be rebutted. | 

Obj. To the Concluſion ok the Tenant's Plea; fo2 he 
— koꝛth the Fine and Warranty, and relies upon them 

of ), | | | | | | | 
Anſ. De could not plead otherwiſe, noꝛ better than he hath; 
fo2 he muſt plead the Fine, otherwiſe the Warranty by a 
Feme Covert would have ſignified nothing; but he doth not 
rely upon both, koz that would have been double, but upon 
the Warranty contained in the Fine, ad quam. ſe tenet. 
Ik a Pan pleads two Matters where he cannot do other⸗ 
E wy, the Plea is good enough. 5 Ed. 4. 14. Bro. Double Plea, 
. 


Rogers verſus Danvers. e ee 


EBT upon an Obligation againſt an Executoz. Statute-Staple. 
3 The Executoꝛ pleads, that the Teſtataz was indebt- 
dd bp Statute Staple to J. S. 200 l. and that he had not Al⸗ 
lets to ſatisfy that. 
The 
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The Plaintiff replies, that the Executo? 3 was 
bound with the Teſtato?. Bs 
The Defendant demurs. 
The Queſtion was, W Whether 0? no, when two are bound 
and one dies, and makes the Survivoz his Executog, it ſhall 
be in the Power of the Executoz to Diſcharge. this Debt 
which he himſelf is bound tos, and plead it in Bar to other 
Creditozs ? 
And the Court reſolved, that if ſo be the Obligation be 
joint and ſeveral, there it is in the Election of the Credito) 
to' charge the Executo? of the Teſtatoz, oz the Survivoz, 
and ſo in this Caſe the Conuſee, ff he had pleaſed, might I 
have charged the Defendant as Executoꝛ to the other Cony- i 
ſo2; and they agreed alſo, that the Defendant may, if he 
pleaſe, pay this Debt out of the Eſtate of the Teſtatoz, and 
plead it to the other Creditoꝛs; fo2 the Teſtatoz, by making 
him Executoz, hath put it in his Power to pay this Debt 
firſt, if he pleaſeth, fo2 which he himſelf ſtands ingaged; and 
they ſatd that it is very common, when a Pan is bound as 
Surety fo2 another, to make the Surety Erecutoz, that he 
may have Power to pay the Debt, and indemnify Himſelf, 
and it is every Day's Experience, upon Fully adminiſtred, ta 
give in Evidence Payment of Debts, fo2 which the Party 
_ , himſelf is jointly obliged. 
en But they agreed, if the Statute had been only joint, o 
32 H. 6. 31. if ft had been a joint Obligation, there the Survivoz muff 
be charged out of his own Eſtate, and the Executo2s of 
the Perſon dead are not chargeable, 
Jt was moved, that this was a joint Statute, and not 
joint and ſeveral. But it was anſwered, that although 
_ the firſt Tlozds were joint, yet the latter Wods, fi defeceri- 
mus, volumus, &c. quod currat ſuper nos & quemlibet noſtrum, 
made it ſeveral, as it is in an Obligation, the Beginning is 
joint, but then Obligamus nos & quemlibet noſtrum makes it ſeve- 
ral; and this being made accoꝛding to the Fon ſet down in 
the Statute of 23 H. 8. 6. the Court reſolved it was joint 
and ſeveral; and ſo Judgment was given fo2 the Defendant. 


(150.) Thomas verſus 
L 2 he : 
Ante Caſe HIS Caſe was this Term argued by Rainsford and 


1. That this Patent was good in its Creation, | | 
* 5 | 4.09 


2— - - = . 
. _ - 


be Term, & Mich 169 1. 


2. That it was not determined by the Death of King 
James. | OW, | 
go” That the Liberty granted was ſaved by the P2oviſo 
of the 12th of this King, TOM. | 
Turner took an Exception to the Defendant's Plea; fo? 
whereas he had pleaded Nil deber, he ought to have pleaded 
the ſpecial Matter; fo2 when an Inkozmation oz Action is 
bought upon any Statute, if the Defendant be diſcharged. 
by any P2oviſo in that Statute, he may give it in Evidence; 
but if it be any fozeign Matter, yea although it be a Licence 
atco:ding to a P2oviſs of that Statute, he muſt plead it; 
and cited 2 Roll. 682. Hale ſaid, A Licence purſuant to a 
Pꝛoviſo was all one as a P2oviſo, and ſo might be given 
in Evidence. 3 P 
And he took another Exception to the Inkozmation; fo? 
the Inkozmation was exhibited as it were upon the roth 
of June, fo2 ſelling Mine without Licence from the firſt of 
June to the 2oth of June; and the Jury find, that the De- 
fendant is guilty as is alledged in the Jnfozmation; and 
Part of the Time there alledged is after the Inkoꝛmation 
erhibited, and ſo the Plaintiff could have no Judgment. 
Nota; Theſe two Exceptions were never taken Notice of 
by Counſel oꝛ Judges till Turner argued, who was the eighth 
Judge that argued. a 


Haughton werſus Wilſoͤn. Cg 


Piꝛoctẽoꝛ libelled fo2 Fees in the Spiritual Court in a pc icon. 
Suit there, and fo2 the Expences of a Journey, and 

the Charge ok a Meſſenger, &c. The Party that was ſued 

moved fo2 a Pꝛohibition. ws os ie. 

Per Vaughan and Windham: Fo2 thoſe Fees which are due 

to him by the Cuſtom of the Court it is a pꝛoper Place to 

ſue fo2 them, and they are pꝛoper Judges; but if the Cuſfom i Bol. 533. 

be controverted, the Party ſhall have a Pꝛohibition; fo2 

they cannot try a Cuſtom, whatever the Matter is that it 

ariſe upon; as a Modus decimandi may be ſued foz there, but 

if the Modus be controverted, a P2ohibition ſhall be granted, 

But fo2 thoſe Things that are grounded upon Contract, 

02 Quantum meruir, as fo2 Charges of Journies, and Mefſ- 

ſengers, &c. they cannot try them there; and fo theſe they 

granted a Pꝛohibition; but fo2 the Fees of the Court they 
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would grant none. 


LI Atkins: 
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Atkins: A Pꝛohibition ought to be granted foz the whole 
and they ought not to libel there fo2 a P2oto?'s Fees, fo; it 
is a Lay Suit, and ſuppoſes a Lay Contraft, where a Man 
retains a P2ofo2, that he will give him his Fees. 

12 H. 7.23 And thls differs from the Caſe of Coſts, fo2 they may give I 
24. Coſts, fo2 that is Part of the Suit and Decree, as with us 
it is Part of the Damage of the Party, and in the ſame I 
Judgment. 3 55 
And he laid it fo2 a Rule, that whereſoever there is a pe 
medy at Common Law, the Spiritual Court ſhall have no 
Conulance; and certainly the Þzoito2 might have had an 
Aſtion on the Caſe fo2 his Fees, (But Windbam daubted, 
whether he could recover his Fees oz no, by an Aﬀeon of the 
And he ſaid, a P2offo2 ſhall no moze ſue fo2 his Fees in 
the Spiritual Court, than a Six Clerk ſhall exhibit his Bill 
in Equity ko his. 1 
And it is not enough to intitle the Spiritual Court, that 
the Suit do concern ſome Spiritual Batter, fo2 the Regi- 
ſter's Place is an Office in the Spiritual Court; pet if there 
be a-Controverſy fo? it, it ſhall be determined at the Com 
mon Law. Roll. 283, 285. A P2ohibition was granted fo? all 
but the Moto7's Fees, (Ellis abſente.) 


GG Bloxam verſus Warner. In C. B. 


Ctfon upon the Caſe. TWhereas the Plaintiff on the 21ſt 
of May 1670 had bought ſeveral Goods of the Deken⸗ 
dant, the Defendant did pꝛomile to ſave him Þarmleſs con- 

terning the ſald Goods, and he ſets kozth, that J. S. brought 

an Action of Trover fo2 the faid Goods, and declared, that 

whereas he was poiſeffed of thoſe Goods the 12th of April 
16) ut de bonis ſuis propriis, &c. and he recovergd them, 
Kc. Upon a Aerditt fot the Plaintiff, upon Non aſſumpſit, it 

was moved in Arreſt of Judgment, es | 

I. Becauſe it is not alledged, that the Plaintiff gave the 
Defendant Notice of theſe Suits. And as to that the 
Notice. Court held that was well enough, ko; Motice fs not al⸗ 
ledged in any of the Pꝛecedents. And per Windham, (There 
a Thing lies particularly and ſolely in the Notice of the 
Party that is to take. Advantage, there he ſhall alledge No- 
tice; but here he may have Notice from the Party, oz may 
have Notice from him that recovered the Goods, 


I SO 2 2. fs 


and doth not ſay ut de bonis ſuis propriis, and he might have 
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2 4s ts the ſecond Dbjettion, that it was not alledged that 
the Recovery was by an Eigne Title, the Court ſaid, that 
did appear in the Reco2d, and ſo it was well enough; fo? it 
zs alledged, that J. 8. who recovered them, lays a Pꝛoperty 
uin himſelf the 12th of April bekoze the Sale, and lo it muſt 
neceſſarily be Eigne to the Plaintiff's Title, And ſo Judg⸗ 
ment was given fo2 the Plaintiff. = 


Atwood werſus Sanders. (153.0 

"Reſpaſs fo2 taking two Mares, one Gelding, and Cut⸗ . 
1 T ting a Maggon. 3 5 
The Defendant juſtifies fo? Periots fo2 four Cottages, &c. Heriot 

F Baldwin took ſeveral Exceptions to the Juſtiſication. 2 

1. He ſays the King was ſeiſed of the Manoz of Rowing- eie: 

ton prædict, whereas he had not mentioned any Yano? be⸗ 5 
fox. To that the Court laid, it was well enough, koz Pre- 

dict ſhall be taken fo2 Surpluſage and 'void. . 

2. Me intitles himſelf to the Mano by a Ezant trom the 10 Co. 92: 
King per literas patentes, und doth not ſap in Curia prolat', 
102 doth alledge that they were ſealed, no2 with what Seal. 

| 3. De makes Title by a Gzant of King Charles the Firſt, 

| pro termino 60 annorum, And doth not ſay when it begun oz 
ended. And whereas it was anſwered, that it did appear 

the Term could not be ended, becauſe it was not 60 Pears 

lince the Beginning of the Reign of King Charles the Firſt, 
Atkins fad, they ſhould not be put to it to compute that, but 

| the Party ought to make it appear that he hath a Title. 

1 He lays, his Tenant was poſleſſed of theſe Goods, 


them by Bailment, and they ought to be the proper Goods 
ok the Party that are ſeiſed fo2 Heriots. 

5. De ſaith he ſeiſed the Maggon ut optimum animal. 
6. The Plaintiff in his Replication hath alledged, that 
the Eſtate was granted to the Dekunct, and another who 
lurvives. Et ad journatur, | | 1 


Fon Lever yerjus Hide dei; 
atterv. The Defendant juſtifies, fo2 that he was at gau) 
the Funeral of J. C. and as the Miniſter was burying Juſtification. 
ok her, the Plaintiff did diſturb, and thꝛeaten & inſultum fecit; 

1 5 whereupon 
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liter manus impoſuit. And the Plaintiff demurs, 


Stranger. 22 Ed. 4. 45. It appears that it is not ſufficient 


| 3 H. 4 9. 
19 H. 6. 31. 


2 Roll. 5 46. 


" the People, and fo they might juſtify in Defence of their 


imponere. 


curity koꝛ the Peace. Reſolved it was not lawful ; but he 


a Juſtice of Peace. 1 Cro. 234. And in the Caſe of 1 Leon. 


Man had by the Common Law to pꝛevent Diſturbances; 


| to preſerve the * Jud. pro Def nil, &c. 


whereupon the Dekendant, to pꝛevent the e Diſturbance, wol 


Turner pro Quer argued, That the Plea is not good, be. 
cauſe the Defendant doth not ſhew any Authozity he had, via 
That he was Conſtable, oꝛ Church-warden, oz Parſon, 02 
Curate, oz Relation to the Party deceaſed, but a mere 
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Cauſe to lay hold "of a Man to pzevent a Diſturbance, q 
Conſtable impziſoned a Woman (that would have left q 
Baſtard Child, and have gone her Ways) till ſhe found St, 
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ſhould take her to a Juſtice of Peace, 1 Leon. 327. Plow. 462. 
Dy. 120. And he ſaid, the Statute of 1 Mar. cap. 3. had p10: 
vlded a Remedy fo2 thoſe that cauſed Oiſturbance in Di⸗ 
vine Service; and ſo had 1 Eliz. 

Jones pro Def: Every Man hath an Authozity to prevent 
Diſturbance and Beaches of the Peace ; and a Ban map 
in ſeveral Caſes juſtiky the Laping his Þands, as tn Defence 
of his Perſon, o2 Servant, 02 Goods, as alſo fo2 the publick 
"Senefit ; as if a Yan be beating another, JI may hinder 
him; though if there be nothing but Wows between them, 
J cannot, 22 Ed. 4. 45. becauſe it is fo2 the publick Good ; 
And fo a Man may appꝛehend a Cheat, and carry him befoze 
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327. the Conſtable might have kept her till he could have 
had her befoze a Juſtice ok Peace; but there he impziſoned 
her till ſhe would give Security, Nc. which was not lawful, 
2 Bulſt. 53. 

And he ſaid, the Piniſter is the Servant and the Mouth 


Servant and Mouth which was affaulted ; and though the 
Statute of Mar. cap. 3. gives Juſtices of Peace Power to 
impꝛiſon, yet that doth not take away the Power that every 


and our Saviour himſelf ſcourged the' Buyers and Sellers 
out of the Temple. Vide Old Entr. 142. b. Raſtal 613. 

Atkins ſaid it is in the Mature of a Nuſance, which any | 
Man may remove, ſo long as he does but molliter manus 


Windham : Ik two be fighting, anv Man may part them 
1 
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; Amy werfus Andrews. | (1550) 
E 7x Conſideration the Platntiff would go befoze. a Juſttce Ampft. 
© | of Peace, and ſwear that the Defendant owed him 101. 
he would pay it him. Upon Non aſſumpſit, a Gerdiſt fo? the 
Plaintiff; It was moved in Arreſt of Judgment, that this 
was no good Conſideration, becauſe it was an unlaukul Dath, 
a Juſtice of Peace Having na Power to take it, and was no 
more than if the Party chould have ſwe2n befoze J. 8. And 
of that Opinion was Vaughan, Chief Juſtice; and he cited 
the Definition of an Dath, 3 Inſt. 165. Flera, 5 lib. 22 cap. Jt 
ounht to be propter neceſficarem when a Perſon is compelled oaths. 
to it: And he ſaid the Conſequence of ſuch Daths would be 
dangerous, fo? it is the nert Step to the making a Law to lay 
aſide all Juries, which are the greateſt Security of our Rights 
and Liberties; and in ſome Caſes there are Laws already 
to make the Daths of two Perſons befo2e a Juſtice of Peace 
a ſufficient Conviftion, as in hunting Deer. 13 Car. 2. 10. 
and he ſatd a legal Dath cannot be miniſtred but by one 
that is authouiſed by Ack of Parliament; and to this Pur⸗ 
poſe a Juſtice is not; and ſo the Party miniſters it to him⸗ 
ſelf, which cannot be; and every Dath is p2omiſſozy, as to 
ſpeak the Truth, &c. And a Man cannot pꝛomile to himſelf, 
ko; ſuch Pꝛomiſe, as ſoon as it is made, vaniſheth. A Biſhop 
may ſwear viſis Evangeliis, and not tactis, and it is good enough. 
And he lald Killing the Book doth not alter the Cale, fo2 
that is but a Circumſtance impoſed by Civil Authozity. 
And he laid, unleſs an Oath be miniſtred by a legal Av: 
thozity, it is impoſſible to know whether oz no he ſwear, fo2 
he may uſe the TWods and Circumſtances, and not ſwear, 
as the Pzonouncing the Creed by an Infidel,. and Bowing at 
the Name of Jeſus, may be without Belief : And he ſaid, 
ſuch an Dath is puniſhable by the Statute of Swearing, 
and Setting in the Stocks, SS 
But Windham and Atkins held it a good Conſideration 
and they ſaid ſuch an Dath was lawful, becauſe it was to ol | | 
end Strike. Jud. pro Quer', niſi, &c. "Y 
Memorandum, That this Pꝛomiſe was, that whereas the | lj. 
Defendant's Father being indebted to the Plaintiff had 9 
pzomiſed ta pay, the Defendant pzomiſed that if the Plain⸗ | 
tiff could bzing two Witneſſes to ſwear that his Father pꝛo⸗ 
miled to pay it, befoze a Juſtice of the Peace, he would pay 
it: But however the Cale is the lame. : 
| Mm Bone 
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(156.) Bone verſus Andrews. In C. B. 
Imparlance. Seng fo2 Money due koꝛ Wok, The Defendant hath 


and pleads that he tendzed him the Money, and was always 


why the Party ſhall not be admitted to plead theſe, is be: 


there the Party pleaded a Paivilege after Jmparſance, and 


Ante Caſe 209. 


(1570 


Preſcription. 


and he took them Damage-feaſant as Bailiff to the King. 


plication ſhews, that the Defendant did imparl ut ſupra, and 


incline a ceo, ceteris abſentibus ; ſed ad viſare volunt. 


| De Term. S. Mich. I673. 


a Special Imparlance, ſalvis omnibus exceptionibus tam 1 
brevi quam narrationi (& advantagiis omitted) and then comes 5 


ready to pay him, & vncore priſt. The Plaintiff in his Re: 


demands Judgment, whether oz no, after this Jmparlance, 
he ſhall be permitted to plead a Tender, and that he was 
always ready. 

Baldwin pro Def*: A Man may plead a Tender after Jmpar: 
lance, and ſo is Dyer 300. fo2 he ſaid he did not know any 
thing that might not be pleaded after a Special Imparlante, 
but Pzivilege and Pleas to the Jurisdiftfion; and the Reaſon 


cauſe by Imparling he admits the Jurisdition of the Court, 
22 H. 6. ). Raſt. Ent. 473. b. And ſo he ſaid it was held by 
the Court of King's Bench, between Truſſell and Maddel, 


h . 
= 
1 


it it was diſallowed ; but it was held by the Court, that in 
all Things but ſuch as do Diſafftirm the Jurisdition of the 
Court, a Plea after Special Imparlance was allowable, 

Turner pro Quer“: It is a Contradition after an Jmparl- 
ance, to plead he was always ready; foz if he we ay, 
why 'did he imparl? Beſides, the Entry is ſaving all 
ceptions to the Writ and the Declaration, ànd he ſhall 5 
have moze than he hath reſerved, & Bro. Tout Temps priſt 
27 accordant. 2 H. 6. 13. 

Windham, Juſtice: Perhaps if you had pleaded your Ten: 
der, and that you are now ready, as it is pleaded in Dyer 
30o. it might have been good; but now it ſeemeth that you 
are eſfopped to plead that you were always ready, Et Atkins | 


3 


White ue Coleman. 
% 


T* fo2 taking two Mares in z. 
The Defendant pleads that the King was ſeiſed of B. 


The 
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Che Plaintiff replies that he was an Jnhabitant in Camil- 
ton, and that the Mapoz and Burgeſſes of Camilton had 
Common of Effovers of Turves fo2 them, and fo2 every 3 
ha bitant, to burn in quibuſlibet meſſuagiis ſuis. 
The Defendant demurs. The Exceptions to the Repli- 
© cation were, 
1. Ik meſſuagiis ſuis ſhall be intended only the Douſes of the $vis. 
Papo; and Burgeſſes, then the Replication is bad, becauſe - 
the Plaintiff hath not averred that he was an Inhabitant in 
one of the Houſes of the Mayo? oꝛ Burgeſſes, But to that 
the Court inclined, that ſuis ſhall intend the Houſes of every 
Inhabitant. 

2d Excep. If ſuis ſhall relate to the Meſſuages ot every In 
habitant, then the Pꝛeſcription is bad; becauſe Inhabitants 
cannot pꝛelcribe fo2 an Intereſt, but fo an Eaſement they 
map, 6 Co. Gateward's Caſe, 7 Ed. 4. 26. 15 Ed. 4 29. 
3. The Peeſcription is not fo2 Eſtovers to antient Meſſu⸗ 
ages ; and if this Pꝛelcription were good, every Inhabitant 
that builds a new Neſluage ſhall have Eſtovers belonging 
to it. 
4. Jt is not ſaid Eſtoveria rationabilia : ; but Eſtoveria ad libita 
ſua, which is unreaſonable, 
5. Here is a Departure, fo2 the Treſpaſs is laid to be at Departure. 
Lanceſter. The Defendant juſtifies at Lanteyo, abſque hoc, 
that he toon them at Lanceſter. The Plaintiff replies that 
he hath Common, &c. in Lanteyo, and lo departs from his 
Declaration. 
And in 43 Ed. 3. 11. pl. 2. A Replevin was bꝛought, and 
declares of taking the 4th of May; the Defendant juſtifies 
the Taking the 2oth of May; the Plaintiff ſays in his Replt- 
cation, that he had Common there the 2oth of May; and ad⸗ 
mw a Departure ; and as that was in Time, ſo this is 
in Place. 
As to the third Exception it was anſwered, That if it had 
been neceſſary, it ſhould be intended an antient Houſe, when 
E there is a Pꝛelcription fo2 Eſtovers to it. x Bulſt. 93. Lat. I oo. 
Z Bulſt. 334. Harriſon's Caſe. 
z But by Vaughan and Arkins it ſcemed, that the new Douſes 
thall have Eſtovers, and the new Inhabitants alſo as well 
as the old, by Uirtue of this Preſcription : Fo2 they ſaid, It 

| Pan grant Common to the Bayoz and Burgeſſes of ſuch 

© place, and there are but ten Burgeſſes at the Time of the 
& Ont, and afterwards there are twenty, they ſhall all have 
Common: And ſo it is in Caſe of Inhabitants, if they in⸗ 
reale, the Common ſhall increaſe ; Sed Windham SR, 

ecauſe 
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De Farm. 8 Mich. 1673. 


(158.) 


| Juſtification. 


becauſe he laid it ſhall only be to thoſe that were capable a at 
the Time of the Sꝛant. 


To the ſecond Exception Vaughan ſaid, Tho Inhabitantg 


tannot pꝛeſcribe fo2 Common in their own Names, vet they 


may be capable of the Benefit of ſuch a Preſcription : And 
as this Pꝛeſcription is laid fo2 the Mayo2 and Bur! Beſſeg, 
they may pꝛeſcribe foꝛ them and koz the Inhabitants; and 
that is the Direition given in 15 Ed. 4. 29. by Littleton. 

But to the fifth Exception, ſemble q; eſt departure; ; ſed ad- 
journatur: Poſtea Jud. fuit done 25 _ 


[ronmanger ver ſas Holland & Ux. 


H E Plaintiff declares fo2 aſſaulting and wounding his 


Servants, and menacing them lo that they durſt not 
go about his Occaſions. 


The Defendant juſtifies becauſe they came into his O2chard 
to cut up his Trees, and he (and his CMike as his Ser: 
vant) did molliter manus imponere to p2event them, & ſi quod 


aliud malum came to the Plaintiff o2 his Servants, it was 
cauſa prædicta. 


Obj. The Plaintiff demurs, beraule he anſwers nothing 
to the Menacing, &c. 


Anſ. Me ſays quoad ven? vi & armis non Culp. & qioad reſidu- 


um tranſgreſſionis præd'; which goes to all, and concludes fi 


quod aliud malum came to him, ic was cr prædicta. Ad jour- 
natur. Poſtea it was adjudged that the Plea was well enough, 
and went to all by Reaſon of the fi quod aliud, &c. fo? he 
might lawfully menace them, if they came to cut his Trees. 

And whereas it was objefed, that no Anſwer was made 
to the Wounding, becauſe a Man cannot beat no2 wound 


| another in Defence of his Goods oz Freehold. 


Anſ. Per Cur”: Though a Man cannot juſtify the Wound: 


ing of another barely in Defence of his Freehold. pet if he 


doth firſt molliter manus imponere to hinder him, and thereupon 


the other aſſaults him, he may _ that juſtify * Beating 
and Counding him. | 
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In Communi Banco. 


Thomas verſus Sorrell. 


(59. 


Chief Juſtices argued, and both agreed, that Judg. 37180. 


7 Aturday the 2d in the Term. This Day the two Ante Caſe 
3 x Y ment ought to be given fo2 the Defendant. 


As to the ſecond and third Queſtions, viz. Whether 


© the Patent did determine by the Death of King James, and 
© whether it was ſaved by the P2oviſo of the :2th of this 


Ring, they made little Doubt; but agreed, that if it were 
good fn its Creation, it did not determine by the Death ok 
King James; and it was alſo ſaved by the Pꝛoviſo of the 12th 


| of this King : But all the Doubt was upon the firſt Point; 
| whether it were good in its Creation: And that was (by 


Vaughan) Divided into two Queſtions; Beg 


. Whether this was ſuch a Law as the King might dil 


penſe with? jo fe 5 
2. Admitting that the King map diſpenſe with particular 
Perſons, yet whether he may diſpenſe with a Cozpoꝛation, 
when it is impoſſible fo2 him to know the Number, oz the 
Perſons that are o2 may be of it? 


Ad primam he held, that the King might diſpenſe with it; 
and he ſaid, that the Diſtinition ok Malum prohibitum and 
Ualum in ſe was of little Ale, if not rightly underſtood; foz 
| £very Adtion in it ſelf is good, 7 the Evil ok it is, that = 

| . Nn 8 
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ble that Murder, which is the unlawkal Rilling of Pan, 


Land doth admit to be prohibited jure divino; fo2 theſe can 
by no human Law be diſpenſed withal; fo2 whatſoever may 


there, in the firſt Caſe, the Ring cannot diſpenſe, but in the 


is pohibited by ſome Law, fo2 Sin is the Tranſgreflion of a 
Law. But he ſaid, 5 5 
x. That what we call Malum in ſe is either that which the 
very Term implies to be unlawful, as Murder is unlawfy 
Killing, Adultery is unlawfel Copulation; and theſe can by 
no Law ve made lawful, and much leſs can the King diſpenſe 
with them; faz ſuch Laws wauld certainly be void, becauſe 
there is a Conttadifion in the very Term; feq it is impoſi. 


ſhould be lawful, though a Law might be made, that it 
ſhould be lawful fo2 ſuch and ſuch Cauſes to take away the 
Life of a Man; which to do, as the Law ſtands now, would 
be Murder; and a Law might be made, that the that is the 
Wife of A. ſhould be the Wife of B. and then it would be 
no Adultery fo B. ts lit with her. Y 

2. Another Sozt ok Mala in fe are ſuch as the Law of the 


be made lawful by any Puman Law is not Malum in fe. 


The true Difference, where the King may diſpenſe, and 


where he may not, is not when it is Malum in ſe, and when 
it is Malum prohibitum; fo2 there are ſome Mala prohibita by 
Statute that the King may Kiſpenſe with, and others that 
he cavnot; neither doth it make auy Difference when the 
Liw diſpenſed. with is capital, oz when it is leſs penal; fo 
thert are ſome capital Laws that he may diſpenſe with, as 
2 Inſt. 74- 


Neither is it any Difference when it is pro bono publico 


fo2 every Law is ſuppoſed to be ſo; but the true Difference 
ts, when the Law gives any particular Perſon an Jntereft, 
and when it concerns no one Perſon moze than another; fo; 


laſt he may, becauſe he alone is injured; fo2 though ſuch a 
Law be pro bono ſubditorum, pet it is not fingulorum, but po- 
puli complicati, and no one can have an Action, oz as well 
every one may have an Action. 5 
The King cannot difpenſe with 
foxcible Entries, carrying Diſtreſſes out of the pundzed, &c. 
the Reaſon is not becanſe they are Mala in fe, but becauſe 
the Party that is grieved hath by the Law an Aﬀion given 
him; fo2 it is not Malum is ſe to-maintain a lawfyl Suit, no! 
to enter foxcibly. where a Man hath Right, &c. 


Che King cannot diſpenſe with any Thing that is fozbid 


by the Statute de piſtoribus, no2 with the Statute againſt 
+ Ss Mixing 
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wiring of Wine, koz there is à particular Wrong to the 
Buyer. 3 
In Caſe of a common $i 
the King cannot diſpenſe, becauſe the Beginning of the Ac- 
tion voth attach an Intereſt in the Party, though the Ring 
pardon it befoze Aﬀton bought. F 
The King cannot diſpenſe with the Erefing a Nulante in 
the Highway, ** 3 every particular Man hath Damage he 
45 the ſecotid Point, whether the King might dilpenſe 
with a Cozpozation, he held he might, and p2odyuced feveral 


Peecedents; aid it is very uſual to licenſe them to purchaſe 


in Mortmain, to make Parks, to convert Arabte into Pa⸗ 
fure, o: Wood into Arable, to ere# a Falr, to appzopziate 
a Re#02y, &c. And \o concluded fo2 the Oefendant, 

Jn ſome Caſes he ſaid the King could not diſpenſe whete 
no particular Intereſt o2 Action was given; as in Caſe of Si⸗ 
mony, 02 Buying of Dflices, &c. but that is becauſe the Per- 
ſons there are under an ablolute Diſability as if they were 
dead, 2 = 


Tnfoxner, after Afion commenced, 3 Ing. 194. 


Gill verſus Ruſſell Senior and Ruſſell Junior. (166) 


EBT upon an Obligation to perkoꝛm an Award. Ruſſen Ante Caſe 75. 


Junioz pleads Deins Age. 

fecerunt arbitrium. _ Ni | „ 

The Plaintiff replies, and ſets fo2th the Award, and ſhews, 
that the Defendant was awarded to pay him 10 l. ſuch a 
a Time, (which he had not done) and that thereupon the two 
Defendants were to give to the Plaintiff good and ſafficient 
Releaſes; and after fuch Releaſes given to the Plaintiff, the 
Plaintiff was ta give Releaſes to the Defendant, 
The Defendant rejotns, that his Co-obtigo2 was within 
Age at the Time of Submiffion, and at the Time when the 
Award was to be perfozmed, The Plaintiff demurs; 
1. It was agreed, that if an Jnfant and a Ban of full 
Age ſeat an Obligation, though this be voidable by the Jn- 
fant, yet it binds the other. 14 H. 4. 33. Bro. Obligation, 26, 77, 


Ruſſell Senioz pleads Nullum Arbitrament. 


Bro. Debt, 73, 76. And ſo if an Award be made, that one of Latch 20% 


the Parties and a Stranger ſhall do ſach an At, it ſhall bind 


the Party, though it be void as to the Stranger. 


And Baldwin pro def' ited a Caſe of Rudſton verfns Yates, 
in Marſh 111. Popham 16. where an Infant ſubmitted him- 
(elf; a third Perſon was bound that he ſhould peffom the 

Award, 


'IÞ- 
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Jones 165. 


(161.) 5 


Award; and it was adjudged that the Submiſſion was void, 
and conſequently the Arbitrament and the Obligation; 
But the Court ſeemed to deny that Caſe, fo2 though it 
be void as to the Inkant, pet the Obligation is roxfeited if 
he do not perkoꝛm it; and Vaughan ſafd, that no Bond, &. 


ok an Infant 02 Feme Covert, o: Monk, is void, unleſs 


their Jncapacity appear in the Deed, but only voidable, Q. 
1 Roll. 18. 


And as fo? the Giving of Releaſes they ſaid, that if the 
Infant could not give ſuch a Releaſe as was ozdered, the Oh: 
ligation was foxfeited ; however, being it was awarded that 
the Plaintiff ſhould give a Releaſe, (though it were after 
fuch Releaſes given by the Defendants ut ſupra, which was 


_ impoſſible by Reaſon of the Jnfancy,) yet it was an Award 


of both Parts. And ſo Judgment was given koz tje 
Plaintiff $107 u0 


Vall verſus Newland, 


8. ſeiſed of two Acres of Land adjoining together, in 
one of which there was a Pool, upon the other he builds 


a Houſe, and lays Pipes to convey Water from the Pool 
to his Houſe; afterwards the Acre of Land, wherein the 
Pool was, was conveyed to the Plaintiff, and the Houſe, 


and the other Acre ok Land whereupon it food, came to the 
Defendant, who, the Pipes being ſtopped, came with Carts 
and Hoſes to fetch Water from the Pool to his Houſe, fo? 
which the Plaintiff bꝛought an Aion of Treſpaſs; and 
this Batter appearing upon the Pleading, there was a De⸗ 
murrer. 

Barton argued, that notwithſtanding the Acre, in which the 


Pool was, was ſold away, yet the Fetching of Water was 


as it were a Liberty annexed to the Houſe, and was not de- 
ſtroyed by the Alienation of the Acre and Pool, although 
there was no ſpecial Reſervation of it, and although 
the Þouſe was newly built; and cited 2 Cro. 121. 11 Hl. . 
25. Moor 682. 2 Cro. 170. "Hob. 131. and took a Difference 
between an Eaſement, which will not be extinguiſhed by 


Unity, and a Pꝛofit appzender, 
tp, 2 pro quer* ſaid, that this Caſe differs much from 


the Caſe cited in 2 Cro. 121. fo2 that is of a Conduit and 
Pipes, which is quodammodo appendant to the Pouſe, and 


perhaps would remain notwithſtanding the Alienation of the 


Land in which they are; but this is of * Mater in 
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Carts, which may poſlibly deſtroy the Gꝛals, and defeat the 
party of the P2ofits of the Land. 


The Court ſeemed to incline ſtrongly fo2 the Plaintiff, 


and tn Judgment, niſi. 


Hill verſus Good. 


[ON Es argued, that a P2ohibition ought to be granted ans 
fo2 theſe Reaſons: 


129. 
1. It is a Marriage againſt the General Prohibition, Levit. Poſt yo 173. 
xviii. 5. Thou ſhalt not approach to any that is near of Kin. 


2. The very ſame Degree is kozbid, Levit. xviii. 16. Thou 


ſhalt not uncover the Nakedneſs of thy Brother's Wife; and the 


Wike's Siſter is as near to the husband, as the Pusband' 8 
Bꝛother is to the Wife : And the Opinion of my Loꝛzd Coke, 
2 Inſt. 684. is, that thoſe in pari gradu are pꝛohibited, quia 


eandem rationem propinquitatis habent, &c. And although the 


Bꝛother were to take his B2other's Wife, and raiſe up 
Seed to his Bother, yet that is a particular Exception, 
& exceptio probat regulam in caſibus non exceptis. 

Obj. And whereas it is objeffed from the 18th Uerſe, that 
the Fozbidding the taking of a Wife to her Siſter to ver 


C her in her Life-time, was a clear Jmplication, that after her 


Death it was lawful ; 

Anſ. Siſter there is intended any other Woman, foz it is 
uled to lignify any thing ok a like Nature, Ezek. xvi. Sodom 
is thy Siſter, &c. and (v this Text is uſed againſt Polygamy . 
and the contrary Poatice amongſt the Jews is ſuppoſed to 


be by Dilpenſation, fo? the Multiplping of that Nation. 


Mal. ii. 14. 


z. The At of 32 H. 8. reciting the Gztevances by the 
Pope's pzohibiting thoſe that were not pꝛohibited by the Law 


of God, inſtances in Couſin-Germans, which is a moze re. 


mote Degree than this. 


4. That At doth not ſay that it ſhall be lawful fo2 all to 
marry without the Levitical Inſtances, but Degrees and ſo 


includes parem gradum. 


5. It is pꝛohibited by the Apoſtolic Canon. 7 
6. By the Illiberian Council held Anno 310. Canon 16. 
7. By the Canons primo Jacobi. 
Maynard pro Quer' argued that it was lawful. 
1. Becauſe it is none of the Inſtances in the Levitical P2o- 


hibitions, 5 
© 177 0 2. . This 


* 


142 


ried two Siſters, and was not repꝛoved. 


_ thiee Things. | 


(163.) 


Covenant. 


- 
4 4 et 
— 


„ CR os La. .i..f-f,e.. + 
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— 


Opinion is againſt the Yarriage of Couſtn-Germans, which 


that is expꝛeſſed to be a natural Siſter ; and there is not a 


he ſafd, that the J2ohibition in the 18th Uerſe cannot be 
intended of Plurality of Wives, koz then it could not have 


ik it had been againſt the expꝛels Law of Gad. 


2. This Marriage is not contra jus naturæ, koꝛ Jacob mar. 


Our Saviour repzoving Pſurality of Tives, tells them 
ab initio non fuir ſic; but it cannot be ſaſd fo here; and where 
it was lawful at firft, and fs not ſince p2ohibited, it js lap⸗ 
ful ſtill. And Grot ius is not Authozity in the Point, fo? his 


all allow to be lawful with us. And though the Marriage 
of the Siſter be pꝛohlbited, Levir. xiii. 9. Deut. xxvii. 22. yet 


Parity of Reaſon. Beſides, it was not intended that this 
ſhould be extended farther: than the Letter; fo2 the Statute 
favs, that the Freedom allowed by the Law of God ought 
to be moſt ſure and certain; and ff a Parity of Reaſon 
fhould be admitted, there would be no Certainty. 

And as koz the Canons alledged, that will not alter 
the Caſe ; fo2 they cannot repeal an Act of Parliament. And 


been diſpenſed with; and we find that Moſes did permit Plu⸗ 
rality of TWives to the ſews, which he could not have done 


Vaughan, Chief Juſtice, deſired them to take Notice of 


1. This was a lawful Marriage befoze the Levitical Law. 

2. The General Dꝛohibitlon in the 6th Uerfe will make no- 
thing in the Caſe; fo2 by the ſame Reaſon it may be extend⸗ 
ed ad infinitum ; but that was it which gave the Pope a 
Colour to diſpenle as he did. 55 

3. That the Levitical Law would not have bound ns, if it 
had not been fo2 the At of Parliament. Et fic adjournatur ad 
Term. Paſch. 


Hill verſus Browne. 


And B. were bound in a Bond to C. fo2 the Payment 
„ok 201. at a certain Dap. A. covenants with B. to 
ſave him Harmleſs from the ſaid Bond. B. bzings an Aﬀion 
of Covenant; and alledges ko; Bzeach, that C. ſued him in 
the Erchequer upon the laid Bond, and had Judgment a- 
gainſt him; but he doth not alledge that A. did not pay the 
Money at the Day. 5 
It was urged fo2 the Defendant, that fo? all appears, the 
Money might be paid at the Day; and then, though C. -w 
I ue 


n 
1 
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| (ye B. and recover, pet lt was no Byeach of the Covenant, 
betaule the Suit was toztiaus; and the Covenant ſhall not 
be extended to fave harmleis kram Urongs, and therekoze 
he ought to have averred that the Money was not paid at 


the Dap. 3 
ut on the other Side it was ſald, that there is a great 


Difference between a general Covenant to fave harmieſs 


(eo: that Hall be intended only againſt lawful Wirongs) and 
to ſave harmleſs againſt a particular Peron, fo2 that is 


ggalnſt toztious as well as rightful Acts. Hob. 35. Beſides, AnteCaſe: 45. 


| it canngt be intended that the Money was paid when it is 
| (rt forth that C. ſued and recovered, 5 
But Vaughan, Chief Juſtice, ſaid, the Books did generally 
make a Difference between a general Saving harmteſs, and 
| when it is againſt a particular Perſon; but he vid conceive 
there was none at all; fo2 the Keaton was the fame in both, 
| which is, that when a Man is wonged, the Law gives him 
| his Remedy, which holds as well againſt every Body, as 
- anainff a particular Perſon 2 But the other Judges were of 
| a contrary Opinion, and gave Judgment pro Qucr', Vaughan 
being gone into Parliament. e 


Warde verſus Sharpe. 


(164.) 


H. being ſeiſed of Black Acre, lping fick, ſent one fo2 Die 


J. to draw JNotes in oder to the Making of his Will; the 
Mods of the Notes were, Black Acre to J. D. and his Heirs; 
and aiter ſeveral Parceis ſo deviſed, concludes, and he that 
bath my Land, &c. ſhall be a Butcher, and 0 dies, leaving 
na other Mill befides thoſe Notes. This being found by 
Special Gerdict, it was argued by Serj. Hard. pur le deviſe 
quer' that this was a good Devile of Black Acre fo? theſe 
Reaſons, „„ 5 = 
1. When! a Man doth lie in extremis, he is inops conſilii; 


and the Law will make out his Intentions without the 


uſual Towns, Moor 31. 3 Cro. 31. Dyer 12. 1 And. , 34. 
be agreed, that if a Man declared it to be his Will that 
A. ſhould have his Lands, and another wzites it without his 
Conſent, that this will not be good. 3 Cro. 100. 3 Leon. 19. 
And here the Teſtatoz did afterwards declare this to be 


his Will, which amounts to a new Publication. 44 Ed, 4: 33. publication. 


43 Aſſ. pl. 36. Dy. 142. b. 3 Cro. 422, 493. Moor gas Lak 
That 


— 
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witten in his Lifetime, and pet reſolved that nothing paſſed, 
and where the Moꝛds are ſenſeleſs nothing paſſeth. Style 24: 
And if it be intended that he did think to reduce it to Fon, 


Plow. 345. 


Law, and it ought not now to paſs without ſufficient i. 


is like the Caſe of Bowman and Bilbank, Trin. 13 Car. 2. in 


(which was never read to the Teſtatoz) made no aAltera⸗ 


Lands ſhall be a Butcher, there the Mod Hath did fuffictently 


ante. niſi. 


That Lands ſhall paſs in a Will by their reputed Names, 
as Rents and Services by the Mame of a Manoz, &c. via: 
10 Co. 133. 3 Leon. 165. 2 Leon. 41, 120. Noy 35. 3 Co. 20. 
Style 301, 307, 319. 1 Roll. 611. 2 Cro. 104. 9 H. 6. ». 

Turner pro def*: Lands paſſed not by Mill at the Common 


ting and certain Erpzeſſion. 2 Inſt. 111. Hob. 32. 
And here this is altogether inſenſible, fo2 here is no Won 
to paſs the Eſtate, ſcil. I give, 02 will, o2 bequeath ; and this 


B. R. where on Cauly being ſeifed of a Houſe in Newcaſtle, 
lying ſick, and being asked how he would diſpoſe of his 6: 
ſfate, cryed All to my Mother, All to my Mother, which was 


and put it in ſignificative Mozds, yet ik he die before it is 
done, all is void; and in the Caſe in Dy. 72. there the Notes 
were reduced to a koꝛmal Will befoze the Deviſo! died. But 
to that it was anſwered by Windham and Ellis, that in the 
Caſe in Dyer, the Reducing the Notes into a fozmal Will 


tion in the Caſe, but there the Lands paſſed by the Notes. 
And the Court ſaid, although there were no Wozds of 
Will oz Deviſe, yet when he concludes, He that bath my 


declare his Intention; and thereupon gave Judgment * ” 
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In Communi Banco. 


smith verſus Burton. ery.) 


HE Plaintiff declares, that he and all the Decu- 2" fur le 
piers ok, &c. had uſed to have Common in Black 
Acre, and that the Defendant had a Cloſe next ad- 
— joining to the Common, and that the Fences were 
out ok Repair, and that he ought to repair them, but did 
not, whereby he durſt not uſe his Common fo? fear his Cat⸗ 
tle ſhould treſpaſs upon the Dekendant. Reſolved, That it 
was no good Cauſe of Aﬀton; koz if his Cattle had tref- 
paſſed upon him thꝛough his own Mounds, he might have 
Juſtified, Another Exception taken to the Declaration was, prescription 
becauſe he hath not intitled Himſelf to the Common; foz a 
Van cannot p2eſcribe in Dccupiers fo2 Common; but that occupiers. 
the Dccupiers have uſed to repair the Fences is good enough, 
per Vaughan. But per Baldwin Serj; Jt was adjudged in the 
King's Bench, that to pꝛelcribe ko: Comnion in the Occu⸗ 
paiers is good enough; becauſe a Leſſee fo2 Pears, that ought 
| ts have Common, may come to his Eſtate undet ſo many 
Allignments, that he may not be able to know where the Fee 
is to make his Pzeſcription; But fo? the firſt Reaſon Judg⸗ 
ment was arreſted; | 


* 


P p Mexton 
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(166.) Mexton werſus Brand. 


Ejeftment. 5 Plaintiff declares of a Leaſe made the 100 # 
Jan', habend' a primo Jan', by Uirtue whereof he enter d, 
and that the Dekendant poſtea, ſcil. primo Jan', &jeed him. 
senioet. It was moded by Mayoard in Arreft of Judgment, that 
the Declaration is repugnant, becauſe the Ejecment is lan 
_befoe the Leaſe made; fo2 the Leaſe is made the roth gf 
Jan. and the Ejedment laid the firſt; but the Queſtion is, if 


the Scilicet, being repugnant, be not void: and he cited 2 Cro. 
96. 3 Cro. Toe, Yelv. 93. Adjour natur. 


(169.) Carter verſus Weſt. 


— dimiſerunt, and put no Surname to Elizabetha. And 


becauſe here was a jotnt Demiſe declared upon, and ng 
Surname to one of the Parties. 


It was objefted, that Elirabetha, without a Surname, ſhould 


be as if Ge bad not been named, and ſo it ſhould be intend 
ed to be all demiſen by Frances. 


But it was anſwered, that declaring upon a joint De: 
miſe, he mu derive the Title from them both, and if this 
ſhould be admitted, here would be a Wrong to Elizabeth; 
 fa2 Frances would recover the whole, and the Tenant muſt be 


Incertainty; and therefoze Judgment was arreſted, 

It was ſald to have been often adjudged, that if a Letter 
of Attoznep be made to J. 8. and — without a Sur⸗ 
name, it is ws 


(is) Witterong verſus Blayny. In C. B. 


Ante Caſe 


130. Tertenants into Wales? And in ower to the Explain- 
Pot Caſe 186. ing of the Law in this Caſe, it was obſerved by Vaughan 
Vide Roll. Ch. J. That the Conqueſt of Wales was not till 12 Ed. 1. 1 


— 33 befoze that Time it was certain the Courts of Weſtminſter 


I = abſolute 


Declaration HE Plaintiff declares, that Frances Ford & Flizabetha 


after a Uerdi# fo2 the Plaintiff, it was moved in Arreſt of 
Judgment, that this Declaration was altogether incertain; 


Tenant to her only, And per tot' Cur' it is naught fo: the 


HE Queſtion was, Whether a Sci. Fa. would go againft 


had no Jurisdition to reach thither: And then there was an 
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abſolut? Subinillion de alto & baſſo to the Jurisdiction of the 
Crown ok England; and by the Statute of Rudand, (not 
pzinted) it was incozpozated to England, and then they were 
ſubje# to Laws made by the Parliament of England, but not 
Unleſs they were particularly named; and by the Statute of 
Rutland King Edward 1. had Power to alter their Laws, but 
that Power was perſonal to him, and did not extend to his 


— 


| anccefſo2s; but none of all this gave Power to the Courts 
| of Weſtminſter to ſend Pꝛoceſs into Wales. | 3 5 
| The nert Statute conſiderable fs 27 H. 8. 26. which unites Str. 27 H. s 
Wales to England, and enafts that Lands ſhall deſcend, &c. 
9% / AA .. 
and ſince that Time Wales is bound by the Laws of Eng- 
land without particularly naming of it, tho' the Cuſtom be 
generally particularly to name it: By that Statute it was 
divided into Counties, and divers Lo2dſhips Watchers 
& were by it united to Engliſn Counties, as Momnourh, &c. and 
| theſe ate fn all Reſpefs Engliſh Counties, and Writs go 
{ there as to any other Parts. But foz the other Courts he 
takes Notice; that by Reaſon of their Remoteneſs it was 
inconventent fo2 them to attend the Courts at Weſtminſter. 
The old Books do occaſion many Miſtakes, becauſe they 
take no Diſtinition between the Lozdſhips Marchers and the 
Principality of Wales; whereas 18 Ed. 2. Fitz. Afi. 382. it is 
ſaid to be ozdained by Act of Parliament, that if any Que- 
ſtion did ariſe upon the Lowwſhips Marchers, it ſhould be 
tried in the next County, Le 

Jn Calvin's Caſe it appeats, that the King may ſend his 
Brevia mandatoria into any Part of his Dominions, but it is 
hot ſo of Brevia remedialia. 

A Urit ok Erro2 will lie of a Judgment given in any Place 
in the King's Domfnions, and fo it may be a Cap. Utlegatum; 
and they did kozmerly go to Gaſcoigne, Guien, Callis, &c. fo? i 
it would be ſfrange, if a Man ſhould be outlawed, and hide- =_ 
himſelf in the King's Dominions, and that the King ſhould | 
not have Power to reach him; but he ſaid theſe muft not | A 
iſſue out of Weſtminſter-Hall to the Sheriff o2 other inferfo2 
Officer of the Place, but muſt be granted by the King 
upon a ſpecial Addzeſs made to him, and direcked to him 
that had the chiek Command under him. 7 8 

And this Cale differs much krom Counties Palatine, be⸗ 4 
cauſe they were once Part of and derived out of England; but 9 
it will not follow that the Laws ſhall extend to Wales, 02 Ire- 

land, in the lame Manner as they do to theſe; fo2 there the | 
Subjet had once a Right of Action, which cannot be taken 


from 
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ttom him by the King's Gzant; and o it is of the Cingy 

Pozs, which were once Part of the Kingdom as the Coyy. 
ties Paſatine. © 


(169.) Marſhall verſus. Wiſdale. 


Debeſor Rent 13 HE Plaintiff demiſed unto the Defendant a Poul, 


yielding and paying 101. yearly, without any Dedyc. 
tion oꝛ Abatement of the Rent koꝛ oz fn reſpett of any Hearth. 
Money, Pariſh Duties, Dues, Taxes and Aſeſſnents, which 
are already had, made, rated, taxed oz aſſeſſed, oz to be had. 
made, rated, taxed o2 afſefſed at any Time during the lad 
Term upon the Pſaintiff by reaſon of the ſaid Houſe ; (and 
then the At of Parltament that gives the laſt Tax is made 
whereby it is enaited, that the Landlozd ſhall pay the Tar. 
but there is a P2oviſo, that it ſhall not extend to dilchargr 
anp Covenants 92 Agreements made between Landlozds and 
Tenants.) 3 1 
The Tenant pleads a Tender ok 91. and that the other 
208. was pad to the Tar, (which by the A# the Tenant 
hath Power to deduft.) = 
1. And it was argued by Goodfellow fo? the Plaintiff, that 
this expꝛels Agreement of the Dekendant to pay all Tares 
2 Roll. 466. ſhall hot be changed by his implicit Aſſent in Parliament; 
and fo? that Purpoſe he cited Dy. 48, 52. and 17 Ed. 4. 5, 6. 
where a Man ſhall not be relieved in ſuch a Caſe againtt his 


expꝛels Agreement; and farther cited a Caſe of Haſelfoot and 


B. Bond, where it was adjudged in the King's Bench 1656, 
Mich, Term, that ſuch a Covenant was not diſcharged, 
But here is an expꝛeſs P2oviſo in this At, that it ſhall not 
extend to diſcharge Covenants and Agreements between 
5 Leſſoz and Leſſee, og atnes nes | 
Tender. 2. Another Objeckion againſt the Plea was, becauſe he 
- pleads a Tender, and doth not plead it at the Place where 
the Rent was agreed to be paid; and to that cited 4 Co. 70. 
22 H. 6. 36. Dy. 300, 150. 3 5 
Wilmot pro def* laid, that the Tozd Pariſh ſhall extend to 
Dues, Duties, &c. and it ſhall not be intended of extrao? 
dinary Charges laid by Parliament; and he ſaid Pariſh «i: 
verbum gubernans, and fo2 the Reſtrifion of Szants cited 

Fitz. Aff. 371. Bract. 47. Fitz. Feoffment and Faits, 94. 
Per Atkins Juſt. It he had ſaid Tares 02dinaty and ertra- 


dwdinary, and granted oz finpoſed, oz to be granted 02 15 
1 1 5 poſcd, 


1 
by” 
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poled, it would have been moze clear, fo: that would have 
properly ertended to Parliamentary Tares. | K 
Elis Juſt. Jf the Mozds do not extend to Parliamentarp 
Cares, they can have no Signtfication; fo2 Hearth-Yoney 
and Pariſh-Outfes, &c. are to be paid by the Tenant with⸗ 
I — 
But as to that Point, whether o2 no this Covenant was 
diſpenſed with by the Att of Parliament, they delivered no 
Opinion ; becauſe they all agreed, that as the Tender was 
pleaded ft was naught; fo2 being to be made at a certain 
Plate, it could not be p2operly made any where elle; and 
upon that Point Judgment was given fo? the Plaintiff, 


Leefe verſus Saltingſton. In C. B. (1700 


IR Ric. Saltingſton being ſeiſed in Fee ok a Farm, called Device. 

C W. Farm, deviſed to his Mike in theſe Wozds : RTE 
And as for Nl. Farm, I will and bequeath it to my Wife du- 195 : 
ring her Life, and by her to be diſpoſed of to ſuch of my Chil- "ig 85 

dren as ſhe ſhall think = Z 
Sir Richard Dies, leaving Iſſue Richard and Philip; his 
Wife enters, and makes a Diſpoſal of it to Philip the younger 
Son and his Heirs ; Philip enters and dies, his Heir enters; 
Richard kings Ejeſtment. te 5 
Two Queſtions: 1. hat Eſtate paſſed to the TUife by 
this Deviles 5 : 
And it was agreed on both Hands, that ſhe had but an 
Cſtate fo2 Life in Point of Intereſt. 3 
But Scroggs pro def' argued, that ſhe had a Power to 
diſpoſe of the Fee after her Death, and fo? that cited 19 U. 
8. 10. Moor 57. Latch 9, 19, 134. | 
Waller pro quer' agreed that ſhe had but an Eſtate fo2 Like; 
fo2 where there is an Eſtate expꝛeſſed, the Law ſhall carry 
nothing by Implication; and fo2 that cited Dy. 26. b. Moor 
593. N“ 803. „ 5 | 
But the great Queſtion was, What Eſtate ſhe ſhould have 9 
Power to diſpoſe of? And he held, ſhe could diſpoſe of no iy 
mo2e than an Eſtate fo; Life; and his chief Reaſon was, be: | 
cauſe, if the Teſtato2 himſelf. had in his Mill ſaid 1 diſpoſe 
of W, Farm to Philip, he ſhould have had but an Eſtate foz 
Life, fo: Wo2ds that diſinherit an Peir ought to be clear, 
ds it is held 1 Cro. 639. | 
The Caſes by him cited were Bro. Eſtate, 78. 6 Co. 16. 
Moor 852. 1 Roll. 834. 3 Cro. 52, 53. 1 Leon. 224. 


Qq 3 | 


a AMS. wo . 
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ton in Latch, fo2 there it was to diſpoſe of at Will and 
Pleaſure. 


be intended an Eſtate in Fee; but if it be dare only, it is foꝛ 
Life. Moor 103, 303. 2 Roll. 784. Adjournatur. | 


(6171. 


Executor du- 
rante mino- 
re ætate. 


with A. and had paid to him 92 1. 


| Devaſtavit. 


General Iflue. 


cente, that he always took it fo2 a general Rule, that when an 


and this, he ſaid, differs from the Caſe of Daniel and Up : 


Ik a Pan do diſponere, dare & vendere ſuch a F arm, it ſhaly 


EBT upon a Bond of 5001. againſt an Executoz du. 
rante minore tate. 

An Executoꝛ durante minore ætate of A. being ſued, pleads 
lene adminiſtravit. And upon a ſpecial Uerdit the Caſe 
was, That he had paid ſeveral Debts upon Contract and 
Legacies; and fo2 the Reft of the Goods he had paid and de- 
livered them to A. who was come of full Age; and it was alſo 
found, that the Teſtato?s perſonal Eſtate, which he had in 
his Hands, was of the Galue of 20001. that he had paid 
1000]. in Debts and Legacies, and that he had accounted 


1. The Court did ſeem to agree, that if an Executo) du- 
rant? minore ætate du pay Debts as an Executoz ought to do, 
and fo2 what remains in his Hands, if he account fo? it, 
and deliver it over to the Yelz, that he ſhall not be chargeable 
to any of the Creditoꝛs. 

2. Thee Juſtices did ſeem to agree, that if an Executo? 
durante minore #tate COMMitS a Devaſtavir, and then obtains 
a Releaſe from the Heir, being come of Age, that this will 
not ſecure him againſt the Credito2s, who had once a Right. 
of Adlon attached in them, which ſhall not be deveſted 
by his Releaſe; fo2 perhaps he may be wo2th nothing, and 
fo the Creditors will be without Remedy, 

But Vaughan dubitavit, becauſe when the Heir being come 
of Age releaſeth, (if the Executoz durante minore ætate had 
waſted) he himſelf becomes liable fo2 the Ulalue. 

But here they agreed could be no Deraſtavit, though Le: 
gacies were paid befoze Debts upon Bond, becauſe the E 
ſtate of the Teſfato2 was ſufficient to pay all. 

Atkins Juſt. queſtioned whether this Matter might be gi⸗ 
ven in Evidence upon a Plene adminiſtravit, 82 whether he 
ſhould not have pleaded the ſpecial Matter. 

But to that it was anſwered by Vaughan, nemine contradi- 


Executoꝛ o2 Adminiſtrato2 had done what they ought to do, 
they may plead Plene adminiſtrav*, and give the ſpecial Mat⸗ 
ter in Evidence; but when Judgments are due, and Bonds 

4 ſued, 
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cued, they cannot give that in Evidence, but mutt plead it, 
cauſe the Hoods to ſatisfy ate in their own Hands, and 


fo not pꝛoperly adminiſtred, though table ta the Judgment. 
Baldwin pro Def Cited 2 Brownl. 144. Hob. 266. 1 Rolle 


921. 


Parſons verſus Mayeſden. (172) | 


"HE Caſe was, B. is made Executoz, and after the Heb verſus 
Teftatoz's Death he takes ſeveral of the Goods of eng 

the Teſtato2 into his Hands, which he pleads he did pro _ 

falva cuſtodia Of them; and then befoze Action b2ought he 

refuſes the Erecutoxſhip befoze the D2dinary ; whereupon 

adminiſtration is granted to C. alſo befoze Action bꝛought he 

delivers theſe Goods over to C. and all this appeared upon the 

leading. The Queſtion was, Whether this taking of the 

Goods into his Hand be not ſuch an Adminiſtring as ſhould 

conclude him afterwards to refuſe. 

1. And it was argued by Jones, that it ſhould : And firſt he 

held, that when an Executoz hath once adminiſtred, he can: 

not afterwards refuſe, but ſhall be ſtill liable to the Credito2s 

fo? the Goods that were in his Hands, notwithſtanding the 

Ozdinary grants Adminiſtration to another; quod non fait 

negatum; and ko; that he cited 9 Ed. 4. 33, 47. Bro. Exec. 90. 

9 Co. 37. b. Plow. 280. 36 H. 6. 7. 


2. Quæſt. Whether this ſhall be ſuch an Adminiſtratian as 
he cannot after refuſe : And firſt he agreed that in ſome 
Caſes a Man may meddle with the Goods of the Teſtatoz, 
and yet ſhall not be an Excciito? by it. 

1. As to pay Funeral Charges, 21 Ed. 4. 5. 21 H. 6. 20. 
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„ | 

2. To meddle with the Goods by Uirtue of Letters ad 
colligend* from the Dwinary., 10 H. J. 15, 28. 

3. (When a Man is made Executoz by a Till, which is 


wag revoked, and meddles by Uirtue of that CUill. Dy. 166, 
I J. | | | | 
4. Per Serj. Hard. Taking them as Servant to another. 
38 Ed. 3. 20. 3 Cro. 858. | | 

5. Yeddling with Goods as Superviſo!2 oꝛ Coadjutoz. 
Dy. 166. Swinb. 6 Pt. 93, 94. : - — 
But here Jones ſaid, when he takes the Goods generally, 
being named Executoz, it ſhall be intended that he takes 
them as Executoz. 8 H. 6. 36. 20 H. 6. 1. b. 11. H. 4. 83. 
21 Ed. 4. 5. 3 Cro. 8 10. 


And 


= — = 


— 
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he took them pro ſalva cuſtodia, and ſo admitted by the Demur⸗ 


when he takes to keep them ſafe, it is a Mozk of Charity, 


in the Houſe of the Perſon named Exetutoz; this Pol. 


(173.) 


Prohibition. 
Ante Caſe 88, 
129, 162. 
Poſt Caſe 182. 


And when a Pan hath once made himſelf Executoz of his his 
own Wrong, by meddling with Goods, though Adminifita 
tion be afterwards granted to himſelf, oz to another, it hai 
never be in his Power to purge the Wrong, 3 Cro. 102, 565. 
5 Co. 33. 

And the Right of an Executs? in the Teſtators Goode 
is by Reaſon of the Teſtament, and not of the Pꝛobat; and 
therefoze, when being named Executoz he takes Goods into 
his Hands, the Law ſhall conſtrue it in him as Executoz. 13 
Hard. pro Def': Then it appears upon the Pleading that 


rer, this is opus charitatis to pꝛeſerve the Teſtato2's Eſtate. 
and the Law will © Aﬀions acco2ding to the Intention 
of the Parties. 21 H. 20 H. J. 2. Fitz. Joind, en aid 10. I 
He admitted that a mal Taking would have amounted 4 
unto an Adminiſtration. 5 Co. 33. b. 21 Ed. 4. 5. = 
Oz where a Man takes without any juſt Right; as, 
1. By a Commiſſion ad vendendum, fo2 the D2dinary can 
grant none ſuch, Dy. 255, 256. 
2. By Uirtue of a fraudulent Gift, 13 H. 4. 6. 8. But 


and there is no Difference when the Taking is by an Ex: 
ecutoꝛ and when by another. 1 Leon. 154. 3 Cro. 630, 858, 
Yelv. 184. 2 Cro. 25, 3 Bulſt. 120. 1 Bulſt. 176. 
The Court ſeemed to make a Difference when Goods are 


_ 


ſeſſion ſhall not amount to an Adminiſtration ; but perhaps 
there may be a Difference when he takes them into his Pol 
ſeſſion. | 

And here, although it was pleaded that he took the Goods 
by the Conſent of the Party to whom Adminiſtration was 
afterwards granted, that ſignified nothing, being befoze ad⸗ 
_ miniſtration granted, Adjournatur. 


Kill verſus Good. 


HE only Queſtion was, Whether the Marriage of the 

Wife's Siſter was p2ohibited by the Levitical Law 
withinthe Statute 32 H. 8. 38. And this Term it was argued 
by the Civilians, viz. Dꝛ. Baldwin pro Det”, and Dy. Pinfod 
pro Quer'. 
Dy, Baldwin: The Statutes that concern this Matter are 
25 H. 8. 22. and in that Statute it is expzeſsly pꝛobibited; 


and ſo it is in 28 H.8. 7, 
4 Then 
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Then comes the Statute of 32 H. 8. 38. which makes all 
Marriages lawful not pꝛohibited by the Levitical Law. 

But that Statute, as to that Part which concerns Pꝛe⸗ 
contracts, is repealed by the Statute of 2 & 3 Ed. 6. 23. 

And _ other Part is — by the Stat. Of 1 & 2 Phil. 
& Mar. 38. | 
But that is revived again per 1 Ele I. 
And he ſaid, 


1. This Statute doth not ſay that none wal be prohibited 
but thoſe that are expꝛelsly named there, oz in the Levitical 


© TJiftances; but none ſhall be impeached that are without the 
= Levitical Degrees. 
3 2. The Reaſon of the Pꝛohibition in the Statute leems ta 
be grounded upon the Nearneſs oz P2opinguity, becauſe the 
Husband and Wife are one Fleſh; and the very ſame De- 
gree being p2ohibited, viz. the Husband's Brother; and fo? 
that Reaſon Zeper. de lege Moſaica, Ubi par gradus eademque 
ratio, ibi eadem prohibitio ſimiliſq; conſtitutio. 

And this Statute hath been extended ta a Patity of De⸗ 
grees. 


1. Becauſe the Nealon of the Prohibition being Pꝛopin- 


quity, where there is the ſame Pꝛopinquitp, there is the ſame 


Pꝛohibition; and ſo is Grot. de jure Belli, &c. lib 2. cap. 5. 


and Calvin in his Commentaries upon Chapter cxcvi. and ſo 
Snedwinus. 

2. It hath been the Opinion of all People, that N. uptiæ in 
linea aſcendente vel deſcendente in infinitum prohibentur; and yet 
the Szandkather oz Gzandmother are not eren in the 
Chapter. 

Procul hine nati; procul eſte parentes. 

3. Ik none but thoſe that are erp2eſſed were cozbidden, <a 
| woman might marry any Body - (fo2 all the Pꝛohibitions 
are to the Man) but pet Women are puniſhable by the 


Prattice of all Places. Seld. de jur. Nat. 599. 2 Inſt. 683, 684. 
Leper. lib. 4. cap. 90. in Explic. leg. Moſaic. 


4 Nearneſs of Kin and-Confuſion are the Reaſons given 
by God himſelf, and then this (ould be within it; fo, | 


1. Here is the neareſt Aſtinity. 


2. Wore remote Degrees of Affinity are pꝛohibited, and by - 
Conſequence this; as the Law of Rome, that diſables any - 
Yan bom within a Mile of Rome to be Pretor, diſables. 


him that is bon within Half a Mile. 
3. Pere will be the greateſt Confuſion. 
1. Between the Perſons themſelves, as they will be Hul. 
band and Mike, and Bother and Siſter. ' 
R r 2. In 
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a. . In Relation to their Childzen, the ſame Perſon will b. be 
Father and Untle. 
3. In Relation to the Childzen to each other, they will be 
Brothers oz Siſters and Couſins, 

1. By the Table of Degrees ſet koꝛth in Archbiſhop Par- 
ker's Time, 6 Eliz. it is erpeeſly fo2bid, and fo it [Ss Convocat. 
1 Jac. Can. 99. 

2. It is p2ohibited by the Jewiſh Rabbins, Seld. Ux. Hebr. 
ib, 1. cap. 5. and in Maimonides & Philopid. by all which it 
is held unlawful. 

3. It is utilawful by the Civil Law. Jae: Gotofred. Roma: 
narum & Maſaicarum legum collatio. 

4. By the Canon Law. Zan. de Sponſalib lib. 4. cap. 1. 
5. By the moſt ſober and wiſe Pagans; as Tarquinius Su- 
perbus was cenſured fo; marrying his Wife's Siler. 

Obj. The 18th Uerſe of the xvii Chapter fozbids the 
Taking two Siffers ſimul, which is an Implication that it 

is lawful ſucceſive. 
An. This Inkerence is ſoþhiſtical, and the Caræi are a 
nainſt it; and fo is Bazil, Epiſt. 197. where he ſays, this 
Map of ar ting is as it, becauſe it fs ſaid, that Joſeph did 
not know his Mike Mary befoze ſhe contetvev, therefoze he 
did afterwards; and becauſe it fs ſaiv, Remember thy Crea- 
tot in the Days of thy Youth, therefoze thou needeſt not do it 
when thou art old. 

But beſides, the Uering in the Text is not the ſole Rea: 
ſon of the Pꝛohibition, but the Ancovering his Wife's Na: 
kednefs, ſcil. Revelatio turpitudinis, Which is uſed by Moſes all 

along fo2 an inceſtuous Copulation; and uncovering her Na: 
_— in that Sende, may be as well after her Death as 

tor, | 

Obj. Jt was pꝛackiſed by Jacob. 

Anf. All Pꝛattiſes of pious Men are not pious. 
Od. Thfs is a Judicial Law and ſuperſeded, Deut. xxv. 5. 
but only to thoſe to whom it was Municipal. 
Anf. This was a Law from the Beginning; and it it had 

been ſuperſeded, John the Baptiſt, that knew Chriſt was come, 
would not have repzoved Herod fo ſevetely, and have defend- 
ed ft uſque ad ſanguinem. 

And the Þusband's Bother is p2ohibſted to the Mike; 
and this is in the ſame Degree of Pzopinqufty, fo to ſay 
this is farther, would be to ſay it is farther from York to 
London, than from London to Vork. 

Dy. Pinfold pro quer: By the pzttne Law of Mature Bꝛothers 
and * might have married, and did da ſo; and oY 

t 
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i. is obfected, that was from the Metellity ok it then, berauſe 
E there were na other Petlons; J anſwer, that they did it af: 
ter the Neceſſity ceaſed; and if it had been unlawkul, God 
would not have made it neceſſary, fo2 he could as eaſily have 
© created two Hundzed as two. | 
© He inſtances in the Stow ok Abraham and Thamar. And 
© only the Aſcendents and Deſcendents in linea recta were of. 
| ginally — und if Conſanguintty was not kozbid, much 
affinity. ws . : 3 
I er It is kozbid, that none ſhall approach to aity that is 
%% / 5 
Anf. That impomts nothing but with Relation to the fol: 
E [owing Inſtances; but ik it impozts any Thing ok it ſelf, it 
muſt be ſuch a Nearneſs as there is none intetvenung; as Fa- 
CE ther 02 Son, 02 Brother &. . a 
Obj. Marrping the Bꝛother's Wife fs pꝛohlbited. 


in ſome Caſes commanded. 


"This Law was made to prevent Tealouſies and Fears; and 
if Conſtruction ſhould be made by Implicatlon, theſe Jeaſou- 


not named. 
In all negative Laws, this fs an Aphoriſm, Quod lege pro- 


hibitoria non vttitum eſt permitti intelligitur. 


marty the Bꝛothet's Daughter was allowed by learned 
Peu, but not koz the Siſter to marry the Bꝛother's Son. 
8 3 5 
There would have been no need of expꝛeſſing ſa man p 
particularly, if a Conſtruckion by Patity had been intended, 
= fo) ſeveral are mentioned that are in pari gradu. 


bid Polygamy 1745 but the Taking the CUife's Siſtet 
in her Life-time, which fm 

it might be lawfiil. Selden de Fur. Nat. lib. 5. cap. 10. 

In the Apoſtolical Canons, the 16th, it is fozbid to a Prieſt 


der greater Refitifons than the Laity. 3 
In the old Civil Law, in the whole Digeft, it is not fot- 

bid; fo; they pꝛohlbit only thofe that are loco parentum 6} 

loco ſiberorum. Vide Btuen' de jure Connubiorum, 2 lib. cap. 19. 


Honorius the Emperoz married two Stffers ſuecemdelp. 
| | And 


Ant. That Law was diſpenſed with, and not otily ſo, but 


= ſies would be rather increaſed, as ſome have conſfrued 
= twenty ſeveral Perſons pꝛohlblted by Implication that are 


plies, that after his (Uife's Death 


0! a Bithop to marry his Wife's Siſter, which implies, 
that it was efteemed lawkul fox Laymen, foz they were un. 


And in other Caſes it is not extended by Parity, as to 


The Pꝛohibition in the 13th Uetſe was not intended to f<1- 
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Bond. 


Countries, one ok the States,) it was held lawful. Curia 


adviſare vult. 


Debt upon 


| dentures ; and pleads Perkozmance. 


\. Covenants. 


Departure, 


And in the Caſe of Nicholas de Vanderdous (in the Low 


King verſus Gogle. In C. B. 


EBT upon a Bond, The Defendant pleads, that it 
was conditioned fo2 Perkoꝛmance of Covenants in In⸗ 


_ The Plaintiff replies, that one Covenant was to pay a 
much Money as ſhould be taxed by the Judge of the Spiri. 
tual Court. 

4 Dekendant rejoins, that the Judge taxed yotoing 
at all. 

The Plaintiff. demurs. 

Obj. x. The Defendant pleads Perfozmance of Covenants 
(contained in Jndentures) to diſcharge himſelf of the Bond, 
and doth not ſay, Hic in Curia prolat', which he ought to do; 
as appears by 10 Co. 94. Hob. 233. 28 H. 6. ). Bro. Mon- 
ſtrans de Faits, 9. and in 5 Co. 20. b. n Cale it is ſo 
pleaded, 6 Co. Bellamy's Caſe, 

But it was ſaid by Holloway, that it was good, without 
hewing the Deed, becauſe here the Defendant claims no 
Intereſt; and ſo it has been held 6 Ed. 4. 2. 6H. J. 12 & 14 
14-13. 3; 18. 

But at laſt the Court ſeemed to hold that it was ill; fo! 
the Plaintiff could not pꝛoperly ſhew the Deed. and litt: 
leſs the Deed be ſhewed, how can the Court judge ok the 


- = 1 


But it was ſaid, that where a Man claims a Thing that 
cannot have Commencement without Deed, he ought to ſhew 
the oziginal Deed; but otherwilſe if he claims but Part of the 
Thing; as if a Rent: charge of 20 l. per ann. be granted, and 
the Gzantee grants 101. of it to another; the ſecond Gzantee 
need not ſhew the Deed, becauſe it hall not be pꝛeſumed to 
belong to him; but otherwiſe if be had been Ozantee of the 
whole. 

Obj. 2. Mere is a Departure in the Defendant's Vejoin⸗ 
der; in his Plea he comes and pleads Perfozmance of all, 
and in his Rejoinder alledges an Ercuſe why he could not 
perfo2m one, viz. becauſe the Judge had not taxed the Sum; 
and he ought to have pleaded it ſpecially in his Bar, that 
he had perkozmed all but that, and fo2 that the Spiritual 
my had not taxed, &c. and fo it is pleaded 5 Co. * . 

ale. 


%. 
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: | Caſe. 5 Co. 19. Roſwell' s Caſe. 5 Co. 20. Sir An. Mayne's 
1 on per Jones Serjeant: It is like the Caſe, where a Co- 
pbpenant is to pay; and the Dekendant pleads Perkozmance; 
3 the Plaintiff ſaith he did not pay; the Dekendant rejoins 
© that he tendered; it is a Departure. 22 EE VC 
Nota; It was held per Curiam, That upon a Bond to | 
© yerfomm Covenants, you muſt aſſign but one Bꝛeach; but in pace, 
nan Ation of Covenant, as many as you will; 


Fowle werſus Dogle. In C. B. 


| | . 
ER totam Curiam Judgment was given fo2 the Tenant. 
1. And as to the firſt Dbjeftion, that he pleaded 3 Keb. 186. 
Nontenure to ſo many Acres, and did not ſhew in which s. 
Uill they lie; It was anſwered, that he had pleaded ft as 
well as could be, fo2 he did ſet fo2th in whoſe Poſſeſſion they 
W were; and in 33 H. 6. 51. it is made an Dbjeftion by Lirtle- 
don, becauſe the Tenant doth take upon him to ſay in which 
ill ſo many Acres lay as he pleaded Montenure to, Co. 
_ CO OO OT 0 
The Common Law was, that if a Man pleaded Monte⸗ 
ture to the whole, he need not ſhew who was Tenant ; but Nontenure. 
if the Montenure were but to Part, he ought; and ſo is 33 
H. 6. 51. 11 H. 4. 15. 36 H. 6. 6. And the Reaſon was, be- 
cauſe befoze the Statute of 25 Ed. 3. a Montenure of Part ; mg. 524. 
did abate the whole Writ; but ſince, by that Statute, the 
whole Writ ſhall not abate; a Nontenure to Part, without 
ſhewing who is Tenant, is good enough; becauſe the Rea- 
ſon of the Law is altered; but it is uſed ſtill to follow the 
old Fozm, and to ſhew who is Tenant of that Part. 
But per Vaughan, the Difference is, when it appears that 
the Party was once ſeiſed, if he pleads Nontenure, he 
_ ſhew who is Tenant; but otherwiſe ik he were never 
As to the ſecond Dbjefion, that the Fine of a fourth 


Part is pleaded per Nomen of a third Part, they all Held Per Nomen. 


lt to be well enough; becauſe a third Part muſt neceſſarily 
include a Fourth. 27 e 

And though it be not ſaid in how many Parts to be di⸗ 
vided, it will be well enough; and they agreed the Caſe 
Fitz. Brev. 244. 1 Leon. 114. that a Writ of two Parts, and 
doth not ſay in how manp to be divided, is not good; be- 
cauſe two Parts do refer to no certain Number of 


8 f Parts, 


Poſt Caſe 726. 
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Parts, but a fourth Part implies a Diviſion into four. 
and beſides, there is great Difference between a Fine. which 


is a common Aſſurance, and a Urit. 


ds to the main Point in Law, which was concerning the 


collateral Marrantp, 


1. They agreed, that here was a collateral Warranty, by 
the very Tert of Litr. fect. 119. Fit: 
2d Queſt. But the great Queſtion was, ühether oz na 
this ſhould deſcend upon the Heirs of the Wife, the Hul. 
band ſurviving, who was jointly bound fn the Warranty 


too; and whether the Þusband, being Tenant, might take 


3 Cro. 129. 


Advantage of this by Way of Rebutter againſt the two 
Siſfers ? 
And per totam Curiam he may. | 
Obj. And as to the great Objeiftion that was made out 
of Sir William Herbert'g Caſe, 3 Co. 14. where it is ſaid in 
this Caſe, that the Land of the Hugband alone may be put 
in Execution, they ſad, N 
That in that Caſe ſeveral Things were agreed. 
1. Ik two do warrant, the whole is warranted by each of 
2. Ik there be Occaſion to vouch, both might be vouched, 
but if one have no Affets, all the Burden ſhall fall upon the 
But then he comes and ſays, where Baron and Feme dg 
warrant againſt them and the Heirs of the Femme, if the 


Feme dies, the Lands of the Baron only may be put in Er: 


ecution; but it is no where (aid, that Execution may not 
be againſt the Þeirs of the Feme too; but becauſe there are 
no Moieties between Baron and Feme, the Baron may be 
charged with the Jiitire. oo 

And Ellis ſaid farther, that the Warranty did enure p2x- 
perlp from the TUife, and that the Pusband was joined 
only foꝛ Conkozmity; but the Law takes Notice of the Per: 
ſon from whom the Eſtate paſſes. 1 Inſt. 176. Plow. 514. 


Leon. 114. and ſo ſaid Atkins. Sed Vaughan negavit; fo} he 


ſaid, if the Owner of the Land and an Eſtranger join in a 


- Warranty, they are both alike liable; and ſo where the Hul 


band and Wife warrant, the Land of the Pusband ſhall be 
bound. 


And here the Warranty of the Þusband is abſolutely gone 
as ſoon as it was created; oz indeed, as Vaughan ſaid, here 
never was any Marrantp at all created, but it was ſtifled it 


the very Birth, as my Lo2d Hobart expreſſes it. Hob. 24. | 


I And 
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And fo the Warranty muſt remain wholly agalnd the gebn, 


Heirs of the Mike; fo2 the Warranty of the Busband in 
this Cale was merely nominal, fo? it never had any Effect, 
neither could it poibly have any ; to2 he warrants but fo: 
Life, and therefoze, as ſoon as the Ale was limited to him 
fo2 Life, he took as great an Eſtate in the Land, as he had 
limited in the (Warranty, and ſo it was clearly gone, and 


no Uſe could ever have been made of it; fo2 if the Wife 


had farvived him, ſhe couid have taken no Advantage of it, 
becauſe it determined by his Death. 9 

And it was held by Atkins, Ellis and Windham, that if but 
Part of the Warranty had delcended upon the Deman⸗ 
dants, it would have barred them koz the whole, this Caſe 
is, when the Husband, being in Poſſeſſion, makes uſe of it 


by Way of Rebutter, accoding to the Refolution in 8 Co. 


syms's Caſe; though you muſt upon a Uoucher vouch all, 
yet in Caſes of a Rebutter, if one Heir demands the whole, 


„ 


= the may be rebutted fo2 the whole, though the Warranty de⸗ 


ſcended upon her and ſeveral others, 


But Vaughan dented Syms's Caſe to be Lam; and ſaid 


that 45 Ed. 3. 23. was contrary to that Reſolution, and truly 


cited, notwithſtauding what is (aid by Lozd Coke. 

And he ſaid, he could ſee no Reaſon of Difference, that when a 
Man vouches he muſt vouch all, oz elle he loles his Goucher; 
and pet that he ſhould rebut one foꝛ the whole, and the other 
ſhould be diſcharged; and he ſaid, the Book cited by Low 


. | Coke there, Fitz. Garranty, 78. wartants not that Cale; fo? 


he ſaid, he would agree, that if there be thee Coheirs, up- 
on whom a Warranty deſcends, and one only demands, ſhe 
ſhall be rebutted fo2 the whole; fo2 there the Warranty that 
deſcends upon her is pꝛopoztionable to the Intereſt that de- 
ſcends to her; but in Syms's Caſe the Eſtate deſcended whol⸗ 
ly to one, and the Warranty upon two; and ſo he ſafd the 
Demandant ought to have been rebutted fo) a Moiety, 6 Ed. 


. „ £45 £0; 


And he ſaid in this Caſe, if another Perſon had had the 


Eſtate, and had been impleaded by the Heirs of the CUlife, 


he did queſtion whether they could have been rebutted koz 
move than a Moiety. en | 

And whereas it was objefed, that this Warranty deſcend- 
ed upon the Demandants when they were Covert ; Jt was 
laid by Windham, that here their Entry being taken away 


by the Fine, which wought a Diſcontinuance, it ſhould , ma. 380. 


bind them neverthelels: But if a Warranty deſcends upon 
Infants, 
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Debt againſt 


an Heir, 


Infants, o2 Feme Coverts, where t their Entry is lawful, it 
hall not bind. 


Osberſton verſus Stanhop. 


EBT upon an Obligation againſt an Heir. 
The Defendant pleads, that his Father was ſeiſed 


ok Black Acre, and made a Leaſe fo2 99 Years, and the Re: 


_ verſion deſcended to him, and that he had riens præter. 


The Plaintiff replies, that he * Alſets deſcended in 


London. 


The Defendant demurs. N 
Reſolved that the Replication was . r he 


doth not anſwer the Oefendant's Bar, no2 traverſe when 


the Defendant did offer him an iſluable Point; fo2 he ſhould 


have ſaid that he had Aſſets beſides the Reverſion, oz elle 


have pzayed Judgment, and have had Execution by a sci. fa. 


when Aﬀets ſhould deſcend ; as x Cro. 373. and Co. li.— Mary 


Sjnhipley's Caſe, and the Pꝛetedents are that he ſhould have 
replied, that he had Aſſets uſers, as Yelv. "wy. 2 Cro. 236. 


Jud. pro Def”. 


D E 


6 

1 

g . 
= 

» 

uy 

72 
— 

* 

4 7 
3 

. 

a 

. 

* 

3 I 
by 

=” 

72 

4 

3 

* 

5 

N. 
3 : 
1 
B , 
3 

N. : 
_ 

Ho 

* 4 
70 
_ 

_ 
« 7 : 

— 
"FM ; 
8 

* 4 „ 
. 

5 : 
is a8 I 
= 
_ 
+ | 
oO e \ b 
% 
n 4 
* 

3 

. 

We + 
_— 
4 * 

= 2 
WY 

' 

6 

i ” £ 
bo 

<3 
4 $ 
= 4 

_ 
. - 
= 
-* , 
__ 
WW 
x . 
_— 
1 1 hy 
= 
* ＋ 
_ 
_ - 1 
= 
= ; 
3s 
LY 
-B : 
28 
3s 779 
. 
1 
= \ 
9 ths 
_— 
* . 1 
1 
= 
3 
4 5 * 4 
2 Es ; 
2 
3 Ki 
E be a : 
E. * . 
_- 
3 2 
1 F 
7 ; 8 
3 
8 
! "4 
9 X 2 
9X 
* ;: 4 
_ 3 
* Aa 1 
—» p 
* * HY 
"Xt 
3 i 
8 5 L 
"= 
_ 
— 
5 
1 4 
"x 
"—_ 
3 
_ 
Þ b 
* 
S 
1 ; 
_—.. f 
2 1 
» 4 
2 4 
4% LA. 

4 
-x8 
1 

Co. 8 
. "vg 0 
3 
. 5 
= 
' ow 
= 1 
: 
* 
is 
3 
* 
. - 
> 
Y 
x x ] 
1 > 
MJ 
= — 4 
L — 
* 8 
1 
Wh 
* ; 
\ * * 
8 
I 
8 
= 
7 1 N 
8 
WT 
4 © 4 
- 230 | 
_ 
- = 
aq by 
58 . 
1 : 
_ 
_ . 
- a 
= 
3 
_ 
Þ * * 
= 
3 
4 
4 4 
x 


4 
Ly 
a 
as 
15 
. 
1 * 
1 o 
7. 
. 
boo 
* . 
2 
7 
* 
* 
4 
7 
V 
1 
1 . 
be £ 
wo | 
x 1 
3 
4 
2 
. 
* 
* 
* . 
2 q 
9 0 5 3 
1 
=> 4 
8 
> 
I 
3 
2 
U 


" 
* 1 

"= : 
1 
3 
3 
* 

8 

* 

4 

bs 

5 
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Term. 8. Trin. 


1674. 


In 5 Banco. 


Cadbury verſus Day. 


him in an Obligation, condftioned to pay 50 l. 
when his Son ſhould attain the Age of 2: Pears, 


(0 


HE Plaintiff declares that one Hall was bound to Adumpft 


02 be out ok his Appꝛenticeſhip; oz if his Mie 


hould die befoze that, then as ſoon as the ſhould die, and 


ſets fo2th that he was about to ſue Hall, and that the De- 


fendant, in Conſideration he would fozbear, p2omiſed, if 


Hall did not pay him in a Week, that he would, Upon Non 
aſumpſit a Uerdif# was found fo2 the Platntiff. 
It was moved by Baldwin fn Arreſt of Judgment, that the 


Plaintiff did not chew, that any of the Times were come 
when the Money ought to have been paid; and ſa ik no Ma- 


ney were due, then the Fo2bearance of Sult was no goon 


Conſideration, as was reſolved in the Caſe of Bille and 
Porter. Ante Caſe 147. 


Scrogs econtra: Jt being found fo2 the Plaintiff, it ſhall 


be intended that it did appear upon the Trial, that there 
was a Debt; and beſides, the Debt here is not in Queſtion; 
but it ts the Foꝛbearance that is the Conſideration ; and 


intended that he had Cauſe of Action; and cited Hob. 18, 216. 
Tt 


W when it is ſad that he was about to ſue him, it ſhall be 
But 
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lateral. 


But upon that Point the Court gave no Reſolution , be 
cauſe in the Declaration there was an Indebitat' Aſſump, 
and intire Damages were given; and it was not ſaid fo} 
what he was indebted, ſo that it might be ko; Bond oz 


Bent, &c. And ſo it being bad fo2 that Part, quod conſilium 
non negavit, it was bad fo the Whole ; and ſo Judgment 


arreſted. 


Elliot's Caſe. 


Outlawry re- HE ſole Queſtion was, TWhether, upon a CUrit of 


Erro2 bought in the King's Bench to reverſe an 
Dutlawzy fn this Court, Bail ought to be put in befoze the 
Allowance of it, by the Statute of 31 Eliz. 3.2 And it was 
reſolved, that in all Writs of Erroz it ought ; and ſo the 
Moꝛds muſt be intended, o2 otherwiſe that Part of the Sta: 
tute will be of no Effect, if it ſhould be extended only to 


Caſes where the Erro? is fo; want of Pꝛoclamation; koz it 


doth not appear at the Time of the Allowance of the Writ 
of Erro2 what Erroꝛs the Party will afſign; and it was 
ſaid, that at the Common Law, when a Pan was outlawed 


in a perſonal Action, he was not bound to appear when he 
' reverſed the Outlawzy ; but in Caſes criminal, as fo? Fe. 


lonp, &c. he was to appear and plead 2: And per Vaughan, the 


Courſe is now, if there be want of Proclamations, o 
go befoze a Judge, and reverſe it without Plea o; CUtit of 


Exroz. 


Williamſon werſus Hancock. - 


Wamanty cdl. THE Caſe was, that a collateral Warranty was made 
$ upon a Feoffment to Uſes: The Queſtion was, Wye: 
Pot Cale 192: ther the Ceſtuy que uſe might rebut by Uirtue of this War: 


ranty ? 5 
And it was argued by Maynard, that he ſhall not; becauſe 


the Ceftuy que uſe is in by the Poſt, and not by the Per; and 
he denied the Opinion in Linc. College's Caſe, which he 


ſaſd was no Reſolution, becauſe it was no Point in the Cale. 
— Where the Eſtate is gone in the Poſt, befoze the Tat: 
ranty attached upon the Heir, the Warranty is gone; but 
if it be once attached upon the Heir befoze the Eſtate be 
gone in the Poſt, there he that is in Poſſeſſion may; and 
he cited 22 AM. 37. 29 Aſſ. 24. 18 Ed. 3. 29. 22 Aſſ. 69. 

+ Baldwin 


;: O_ 


Pere 
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FBaddein econtra agreed that the Defendant ſhould take 
no Advantage by way of Uoucher, but by way of Rebutter 
he might, 35 AM. pl. 9. 11 Af. pl. 3. But he faid that Per- 


ſons that come any way to Poſſeſſion may rebut, as Tenant 


y Courteſy, who comes in in the Poſt. 20 H. 6. 19. b. 28 Aff 
pl. 18. 45 JJ a. CT: Y 
But he that comes in by the Statute of Uſes comes not 
merely in in the Poſt, but quaſi in the Per, by the Limitation 
of the Party. RE | 
and to that which was objeted by Maynard, that there is 


a Special Pꝛoviſo in the Statute, that Ceſtuy que Uſe ſhall * 


& fo a certain Time take Advantage by Afd Pꝛaper, Uouch⸗ 
er, &c. which implies, that after that Time he ſhould not, 
Baldwin admitted he ſhould not, after that Time, take Ad⸗ 


vantage by way of Aid Prayer, o2 Uoucher, but by way of 
Rebutter he might. 


A Watranty cannot at all be in a Bargain and Sale, be- 


cauſe the very Bargain comes in by way of Uſe. | 

But it may be in a Releaſe o2 Feoffment to Uſes, becauſe 
© the Feoffee and Releaſee are in by the Common Law; and 
© then the Statute transfers the Eſtate to Ceſtuy que Uſe ; 


and ik the Warranty ſhould not be transferred, ſo as the 


Party might take Advantage of it by way of Rebutter, it 
would much weaken the common Aſſurance of the Nation. 
But to that Maynard faid, the Ceſtuy que Uſe might take 
a Releaſe with Warranty, 
And Baldwin ſaid that it is ſufficient to rebut, that the 
Warranty be attached upon the Heir befoze the Action 
bzought, though it did not befoze the transferring of the 


© Cftate,; and he cited the Caſe of Bowles and Horton, ante 


Caſe 73. Fowle AND Dogle, ante Caſe 148, 175. poſt Caſe 192. 


Leefe verſus Saltingſton. 


(1 80.) 


] T was argued by Baldwin, that the Mike hab Power to Device 


diſpoſe of a Fee: And firſt, it was agreed by all, that in 
this Caſe it was not intended of a Power to diſpoſe of that 


without any ſuch Power given her. 3 

he agreed that the Fee is not by this Deviſe in the (life, 
but reſts in the Heir until a Diſpoſal be made, which the 
may do by a Declaration in Purſuance to her Power, tho 


and 


he make no fozmal Conveyance, as it was reſolved in Daniel 


AnteCaſe 170. 


Cſtate that was given her fo Life, fo2 that ſhe might do 


EPR — ht 
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Feme Covert. fl Upton's Caſe, that a Feme Covert may make a Diſpoſal 


— I er - — — — — 
* 


- and he cited a Caſe in the King's Bench, Heale v. Green, 
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in Purſuance to her Power; if it ſhould be intended that 
ſhe ſhould diſpoſe only fo2 Life to one of her Childzen, that 
might be to no Purpoſe, fo2 the Life might die before her's, 


Hill. 49. Rot. 376. where the Caſe was, J. S. poſſeſſed of g 
Term fo2 100 Pears, deviſes it in this manner. 
JI give and bequeath to H. my Wife all my Lands, to ſet 
and let, and make Eſtates out ok them in as ample Manner 
as ff J were living, during her Life; the Remainder after 
the Death of my Wife to my Daughter, H. makes a Leaſe 
fo2 99 Pears, if thꝛee Perſons lived ſo long. The Queſtion 
was, Whether this did determine by her Death? And it was 
held that it did not, notwithſtanding the Bemainder, fo! 
that was to be taken upon a Contingency, if the Wife did 
not diſpoſe of it. 
But Windham laid that would not come up to this Caſe ; 
fo2 being but a Term fo2 Years it would paſs by a Devile of 
the Land: And he ſafd, in a Will a Fee will paſs in many 
Caſes without the Mozd Heirs, 19 H. 8. 9. Bro. Deviſe, 39. 
1 Inſt. 9. b. and ſo the Intent of the Teſtato? ſhall be taken, 
as in the Caſe of Web and Taylor. One that could not wiite 
good Engliſh, having been beyond Sea, wiites, I do wake 
my C. Gyles Bridges my ſoly Aery and Executory the Manor of 
Minton in Gloceſt. Ow. 32. Moor 57. Fees by Implication. 
Nudigate pro Quer' agreed, that a Deviſe to diſpoſe at 
Will and Pleaſure paſſes a Fee, Lat. 59. and that the In⸗ 
tent of the Deviſo2 ſhall be taken; but it was agreed by all, 
that accoꝛding to Hob. 32. the Jntent muſt be certain when 
lt is to diſinherit an Heir. 
Ik the Deviſo2 had deviſed it to ſuch of his Childzen as 
his Cite ſhould name, this would have carried but an Eſtate 
fo2 Life; and this Deviſe, as it is, is the very ſame in Effet; 
and he cited Moor 52. 6A 4 6 Co. Wild's Cale. 2 Cro. 52. 
1 Rolle 834. 
Vaughan and Atkins ſeemed to incline, that ſhe ſhould have 
Power to diſpoſe of an Eſtate fo; Life only, becauſe if the 
Teſtatoꝛ had ſaid 1 diſpoſe of it ro my Son, it would have 
been but an Eſtate fo2 Life. 
But Windham and Ellis contra: F ozaſmuch as there is 1 
Difference between a Oeviſe of an Intereſt and a Power, 
and they granted that if the Teſtatoz had ſaid 1 diſpoſe of it 
to my Son, ft would have been but fo2 Life; but here the 
Teſtato! gives a 111 to N which ſeems to w_ 
4 : lil 
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ſuch a Power as he had himſelf, which was to diſpoſe of 
the Fee. Curia adviſare vult. 3 

Serjeant Porter put this Caſe to Serjeant Hard. A Man beriſe. 
deviſes his Land to J. 8. whereupon a Crop of Con was | 1 
growing, and after deviſes all his perſonal Eſtate to HH. Win. 51. 
Qu. Who ſhall have the Crop of Com? And their Opinion | 
was, that J. 8. ſhould have it, becauſe a Deviſe of Land 
carries the Emblements by Implication; and when he de- 
| viſes all his perſonal Eſtate, it ſhall be intended ſuch as he 
| had not deviſed befoze. 1 Me, 


| Threadneedle verſus Lynum, : . (181. 


T was now argued by Jones pro quer'. 8 
| Tt was obſerved by him, that the Biſhop, without the 106,739 PA 
Dean and Chapter, had too little Power, and with the % ene 
Dean and Chapter that he Had too much, the firſt was re- 
medied by the Statute of 32 H. 8. and the latter was re- 
W ſtrained by this Statute of 1 Eliz. 

The old accuſtomed Rent is not here reſerved; koz an J- 
dentity of the Sum doth not make an Identity of the Rent, 
but it ought to be the ſame Rent illuing out ot the ſame Land; 
(5 Co. Jewell's Caſe) and this iſſues not out of any Part of 
the Demeſnes of Trequair, koz they are ercepted, Nat. Brev, 
178. In an Alliſe of a Rent, all the Land out of which it 
iſſues ought to be put in Ufew, 5 Co. Montjoy's Cale, there 
was an Atre moe than was demiſed befoze, rendzing the an- 
tient Bent, and if it be not verus & antiq' redditus when it 
ſues out ok moze, a fortiori when it iſſues out of leſs, 2 Cro. 
112,173. Moor ho. a. 5 5 | 
| And though it be found, that the Mano of Brouneere be | 
of the Galue of 1101. per ann. and ſo ſufficient to ſatisfy the | 
Bent, vet that will not do, fo the Remedy muſt be left as 1 
| beneficial fox the Succeſſo2s ; and therefoze 5 Co. 5. if the I, i 
Rent be reſerved payable at two Oays, where it was an- 9 
| tiently at four, it is void, becauſe not ſo beneficial to the * 
| Blicceſſo2, = = 
Obj. Pere is a Benefit to the Succeſſo2; fo2 here he will 
bave his Appoꝛtionment of the old Rent fo2 that which was 

— ſurrendered, and will have all the new. 5 

| 4n!. here can be no Appoztionment, and a Veſervation 
| FO rata is not good. 5 Co. 5. 1 Inſt. 44. b. | 
F 8 Oiviſion of Lands is very inconvenient fo2 the Suc⸗ 
eld, f02 if he may diſtribute it into two oz thee Parts, 
E OY Uu fo 
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not within the Letter; and in Montjoy's Cale that A# was 


wards let it fo2 the ſame, and it ſhall bind his Iſſue; but 


- Benefit of the Ducceſſo2, to abzidge the Power of the B. 


chat determined with the old Leaſe, In the stat. 31 H. 8. of 


made to ſuppozt Eſtates, and when to deſtroy them. 


ſo he may diftribute it into twenty; and it map beget great 
Diſputes between the Succeſſo2 and the Tenants upon the 
Appotztionment of it. 2 Tb 

Obj. This is a reſtraining Statute, and therefoze ought 
to be taken ſtrifly, TIE W 
Anſ. Jt is not always ſo; fo? 1 Inſt. 45. the Leaſe muſt be 
made in Writing, and it muſt not be difſpuniſhable of Tage. 
and yet neither of theſe are within the Letter of the Statute, 


10 Co. 58, &c. Offices are in the Eguity of the Statute, thy 


reſtrickive as well as this; and 1 Cro. 22. ft was doubted, 
whether the Leaſe then were good oz not, where it leaſes 
two Parts, that uſed to be let ſeverally, together, and re: 
ſerves mo2e than the antient Rent; and 1 Co. 139. Popham 
ſeems to ſay that it is not good. And in Anſwer to 1 ln. 
44. b. that a Rent by Tenant in Tail might be reſerved pra 
rata, he ſaid, that the Penning of the Statute of zz H. g. 
is very different from this; fo2 there if he lets fo2 eleven 
Pears, reſerving leſs than the uſual Rent, he may after: 


upon this Statute it muſf be the old and accuſtomed Rent 
mt GI RR. 7, -: ----: 
Maynard pro def': The Deſign of the Statute was fo thc 


ſhops, (with the Conſent of the Dean and Chapter.) 

And he ſaid, that every Part of the Pꝛoviſion had been 
conſtrued by Equity, and not kept ſtrickly co the Letter, (cl. 
Hereditaments; though the Office of a Regiſter, (Surveyoz,) 
be no Hereditament, pet it is in the Statute, 10 Co. 60. tho 
ſtrily they are not Hereditaments; and ſo an Office may 
be granted in Reverſion, where it hath antiently been ſo, 
1 Cro. 556. | og: = 

Pere is, in an equitable Senſe, the old and accuſtomed 
Rent, fo2 that intends no moze than the ſaine in Quantity. 

It cannot be intended the old Rent in a firi# Senſe, fo! 


' 8 
1 
© 22 


Monaſteries, the like Expzeſſion; and yet in Dy. 123. alt 
equitable Conſtruition put upon it. 3 
And it is a good Diverſity which is taken in 8 Co. 90. of 


Conditions, and is applicable to Leaſes, when they are 


He cited a Caſe of the Biſhop of Glouceſter, where he leaſed 
Part of a Panoꝛ, and then leaſed the Bano?, reſerving the 
old Rent, (which paſſed only the Reverſton of that Part 
which was in Leaſe ;) yet that was held a good Leaſe, * 

4 | | 


_ 


to the old Rent and the old Land, it might fall out, that 
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mily, and they may tie themſelves up under what Limita- 


ſides that, there it is ſaid verus & antiq. reddirus, but here 


ed to be p2ohibited by 32 H. 8. 


this Statute of 32 H. 8. 38. | 


— 


— 
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is1 enjoyed till this Day, and yet there is not ſo good a Re: | 
medy foz the Rents. * 1 

Peſides, if ſo be the Statute chould be taken ſtrickly as 


the Biſhop ſhould be incapable to demiſe; as where there is 
a Yano? that hath been uſually let, which conſiſts of De⸗ 
meines and Services, and the Freehold elcheats, this could 
not be let by this ſtrick Conſfruftion, fo2 then there would 
be moꝛe Land, and leſs Services. 8 N 

And as fo2 Montjoy's Caſe, that is fo2 a particular Fa- 


tions they pleaſe; but this ts of a general Concern, and be- 


it is onip the accuſtomed Rent. hs 
And the Court ſeemed to incline that the Leaſe was good. 


Sed advifare volunt. 


Hill Verſus Good. In C. B. (18a. 
* OW Vaughan C. J. delivered the Opinion ok the whole Prohibition. 
Court, which was, That a Conſultation ought to be ue Cale 58, 
granted in this Caſe ; and that this was a Marriage fntend. 7204072 


And firſt he obſerved, that the Cauſes of Marriage did 
fozmerly belong ſolely to the Eccleſiaſtical Courts, and that 
the Tempoꝛal Courts had nothing to do to pꝛohibit them til 


And as to the Unlawfulneſs of this Marriage he held 
thice Allertions, 


Sx aſſert. That it is erprefly pzohibited by the Levirical 
F V 
In this atter the Conftruitfon of the Hebrews and their 
Piactiſes are good Pꝛecedents; fo2 in Conſtruckton of any 
Law there are theſe Rules: | 


. Foſtular”, It is neceſſary, that every Law be given in 
ſuch Words as it may be tnderſtood. = Ot. 
2. The Meaning of the Mozds of a Law is to be ga- 
thered from their common Ale befoze the Law made, oz elſe. 
by ſome Law made to explain them.) 1 
And therefo2e all old Laws are beſt erplained by a cotem- 
pozarp Expoſition; as fo2 Jinffance, Mag. Char. ch. 29. what 
15 Meant by liber homo, and what by parium ſuorum, would 
be very obſcure aud incertain, had not Uſage ſince the Time 
ot making that Law explained them. ws 


3. All 


. 
* 2 — Pay ny * Me. — 
* * 
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3. All Inderdicks ok Marriage are direfted to the Man, 
but fo2 as much as every Marriage muſt be between a Pan 
and a Moman, where the Man is fo2bid the Woman is ſo 
e 

The Reaſon why the Man only is fozbid is, becauſe he js 
the ptimary Agent in uncovering Nakedneſs, and the Co 
man merely paſſive; and the Man was ducere uxorem, and ſhe 
only to conſent. 

The firft Thing obſervable is the general Pyohibition, Ley, 
xviii. ver. 6. None ſhall approach to any that is near of Kin to 

him: But this of itſelf would not have been intelligible, ko; 
1 every one map be ſaid near in reſpeit of a remoter, and 
therekoze this had been uſeleſs, without ſomething more to 
notify who ſhould be the Perſons accepted as near of Kin, 

This is erplained in Lev. xxi. 1, 2. fo? there it appears, 
that by near of Kin there ate meant the next of Kin; as in 
the aſcending Line the Father and the Bother, in the de 
ſcending the Son and the Daughter, in the Collateral the 
B2other and Siſter. 

The Extent of the Pꝛohibitions is not to be confined to 
the Levitical Jhſfances, fo2 then marrying his Daughter 
would not be unlawful; fo2 that is not mentioned neither in 

Lev. xviii, 102 in the Statute of 25 H. 8. 22. no2 28 H. 8. 
where p20hibited Degrees are recited. 

Rule. But the moſt certain Rule fo2 the Extent of the Pyohibi: 
| tions is, that it doth extend to thoſe that are near of Kin, 
(ur ſupra) ànd to thoſe that are near to thoſe that are his 
near of Kin; ſo not only the Propinqui, but the Propinquis 
| Propinqui Are alſo fozbid, and that is the utmoſt Extent of 
it; as the Mother's Mother and the Daughter's Daughter, 
and the Siſter's Siſter o2 Siſter's Mother, &c. fo2 thele are 
near to thole that are near; as a Man's Siſter is near to 
him, ſo his Siſter's Siſter is near to her, and by Conſe: 

quence near to her that is near to him, 

And this appears ver. 11. Thou ſhall not uncover the Naked · 

neſs of thy Father's Siſter, for ſhe is thy Father's near Kinſwoman; 


and that is propinquo propinqua, fo2 the Father is near to him, 
and ſhe is near to the Father, that is to lap, near to him 
that is near to „ 
Mother's Bother and Siſter $ Daughter, tho not men: 
- tioned, pet being in pari gradu they are alſo pꝛohibited. * 
Dare the Pꝛohibition muſt be extended to a Parity of B 
Degree. $ 
i 2 Foz when a Law, that fozbids thoſe that are near of Z 
bi ; | Kin to marry, determines who are near, none of m_ 3 
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that hat the Lam denominateg to be near, are moze 02 eſs near 
than another; as one Attozney is not moze an Attamep, oz 
Serjeant moze &@ Serjeant than another; and the Conſe- 
quence of that ig, that none under that Notion can be moze 
02 leſs fo2bid than another; and ſo there is the ſame Reaſon 
in thoſe that are propinquis propinqui : Lev. xx. 19. The Fa: 
ther's Siſter and the Pothet s Siſter are ſaid to be near of 
Kin, and yet they are only propinquis propinquæ. And ſo ft is 
of the Son's Daughter and the Daughter's Daughter, they 
are erprefsly foꝛbid; and by the ſame Reaſon, to marry the 
Wife's Gzandmother, fo2 he that doth ſo, marries his Ulife's 
© Daughter's Daughter, fo2 his firſt Wife is the Danghter's 
© Daughter to the laſt: And the Wife's Mother and Siſter 
zee p2hibited within the firſt Rule, though not expꝛelled, fox 
they are near to the Mike, prout. 5 


In our Tables there are thirty Perſons that are p2o- 


hibited. 
The Cari Expoſitions fozbid eleven more. | 
The :8th Uerſe of the 18th Chapter may be intended to 


pꝛohibit the TUife's Siſter abfotutely, as well as in the Life. 
time of the Mite. 


Foz that Expꝛeſſion to vex her, may be intended of - vering 


her by Reaſon of a Jealouſy that ſhe ſhould have in her 


© Likfe-time, that her Pusband would marry her Siſter when 
+ Ge Gould be dead. 


The Apoftolical Canon r6th fozbidveth it erpꝛelslp, qui 
duas ſorores duxit clericus eſſe non poteſt: dnd this cannot be 


intended of two Sifters at the ſame time, f0? Polygamp 


was never allowed amongft them. 


„ And therefoze at that Time, the 8 ot the Kutte 8 
1 Siſter was either lawful oz unlawful; ik it were lawful, 


why was it puniſhable? Ik it were unlawful, how comes 


tt to be lawful now? 


A Marriage may be unlawful, and yet not ſo as to diſfolve 


the Marriage; but that is when it is mave unfawful by Pu⸗ 
man Authozity, 


Among the Jews an inceſtuous Marriage was void, and 


the Parties puniſhable. 

= But it was not fo among the primitive Chiiſtians ; but 
5 the Reaſon was, becauſe Otvorng is an Att of Juris diction, 
md they had no ſuch: Power; but all that they could infli 
= in thoſe Caſes was, to ejett him from their Communton ; 
UH and that appears in the Caſe of the inceſugus Perſon, 
= v Cor. v. 1. Dt. Paul could do no more _ koꝛbid him their 
3 nn u. a 
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Roll. 832. 


Seid "Us Heb. hi I. cap. i. fol. 18. Che Marriage of th the 
Wife's Siſter fozbly; 

The pzimitive Chailtians followed the Expoſition ok the 
Carii and the Scriptuarii, who went not by Tradition, as the 
Scribes and Phariſees did, but by the Text; but the Scribeg 
and Phariſees had moze Authozity amongſt the Jews. 


But both did agree the P2ohibition of thoſe mentioned, 


but the other ds add twenty moze; and in the Provinciale con. 


cilium liliberinuim, Can. 16. it is erpꝛelsly koꝛbid. 


2d Aſſertion. Ik it were not within the Levirical Prohibition, 


pet it is within the Levitical Degrees; and therefore this | ; 


Court ought not to grant a P2ohibition, fo2 their Power 


is only where it is without the Levitical Degtees. 


Marriages within the Levitical Degrees were ſometimes 


lawful, and ſometimes not; but thoſe that are within the 


Levitical Pꝛohibitions were never lawful. 

It is not ſaid by the Ac of Parliament what are the Levi. 
tical Degrees; no is it ſaid that all Marriages within the 
Levitical Degrees are pꝛohibited by God's Law, and that 
none but ſuch are againſt God's Law. 

Foz Marriages may be without the Levitical Degrees, and 
yet pꝛohibited by Ood' SLaw; as in Caſe of Precontratt, &c. 
as 2 Inſt. 


And although this Yarriage ſhould not be unlawful, yet 


the Impeaching of it here cannot be hindzed, becauſe it is 


within the Levitical Degrees, as appears by the 18th (Jcrſe 


of the 13th Chapter; fo2 let that be intended of taking a 


Siſter in the Life-time of the Wife, pet that is a Pꝛohibition 
ſub modo; fo2 then Polygamy was lawful, and he might 
have taken any other, and therefoze it is a L ninkcal Degree. 

Foz a Marriage is not therefoze unlawful becauſe it is 
within the Levirical Degrees; koz marrying the 2B2othet's 


Wife is erpeſsly within the Levitical Degrees, and yet that 
was in ſome Caſes lawful. 


Sir Ed. Coke, in his Scheme | in i the ſecond Inſtitutes, names 
this very Degree as pwhibited. 
And Man's Caſe, Moor 90). it is ſaid a Pꝛohibition was 
granted where the Caſe was fo2 marrying the TUife's Miete; 
but 3 Cro. 228. in the very ſame Caſe it is afterwards ſaid 
that a Pꝛohibition was granted. 
And koꝛ Parſon'g Caſe in the firſt Laftitaces, the firſt Im 
pꝛeſſion (nom omitted) it appears upon the Roll Hill. 2 Jz 
Rot. 1032. a Conſultation was at laſt granted. 


Hob. 181. ft is erpeſsly lald there was Cauſe fo2 a Di 


Vorce a vinculo by the marrying his Wife's Niece. 


I And 


N 8 A Bp 55 3 oY XIA 2 . 15 N 5 S 5 nn, — . 3 2 © be 
2 1 3 * . x : 
* CAE” 72 . 5 8 — 
2 e N a . * 2 9 8 
» 
a . goud. dd. * 


ꝙ—— 


And Sir Giles Allingron's Caſe was, that he was divozced 
Ei koꝛ marrying his Niece of the Hal? Blood, and no J2ohibi- 
tion granted. Beſides, no Yan can tell how often Pꝛohi⸗ 
[2 yitions have been denied in theſe Caſes, fo2 there is no En- 
tty of Pzohibitions dented, © 
. withort the Leviical Prohlbt 
tions and Degrees, yet we ought not to pꝛohibit the Impeach⸗ 

ing ol it, becauſe it is fozbid by God's Law, and the Mozds 

pb the Statiite are, God's Law excepted. And fo? that, when 

an Ack of Parliament declares a Thing to be fo2bfd by God's 

Law, it is to be lo taken by us, elpectalſy when it is but to 

explain what is meant by a Fozbidding by God's Law in ano⸗ 

ther At of Parliament; and this ts declared to be fo2bid by 
God's Law, 28 H. 8. ). 3 . 

Obj. That Statute fs repealed by the Statute of 1 & 2 Ph. 

& Mar. and not revived by the Stat. 1 Eliz. POP 

Anſ. 1. Jt may be a Queſtion whether o2 no this Bꝛanch 

oft be revealed; fo2 there are two Beanches that concern 

© Marriages; one that Declares thefe Degrees, and another 

© which dilallows of Dilpenſations, and that is moſt pzobable 

to be the Branch intended to be repealed, becauſe that did 

moll incroach upon the Chürch of Rome. 
Anf. 2. Admitting it had been repealed, vet it is, as to this 
Point, by Jmplication revived by the Statute of x Elia. 

Pao that At revives the Statute of 28 H. 8. cap. 16. which 

takes Notice of the Declarations of this Statute of 28 H. 8. 

cap. ). which declares what Marriages are pzohibited by 

= God's Laws: And beſides, we are to take that to be fo2bid 
= by the Law of God, which a lawful Canon declares to be ſo. 
And this Marriage is declated unlawful by the Law of 

Cod by the Canons of King James, where the Table of 

Conſangiuinity and Affinity is ſet foꝛt g. 

And theſe Canons are confirmed by Ac of Parliament, 

and ſo are become the eſtabliſhed Law of the Mation; and 

then it is as much as ik an Aﬀ ok Parliament had declared 

it, when tuch a Canon declares it. 


Et ad hanc Opin. Juſticiarii aſſenſer'. Conſultation granted 


per Cur'. \ 8 


Sackvill verſus Evans. In C. B. 6 | | 

Ny was brought in the Debet and Detiner againſt an p & ve. 
| Y Adminiſtratoz, fo2 Rent incurred, upon a Term fo? unet. 

Years, in his own Time. He pleads fully adminiſtred, 


The 


— 
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The Plaintiff demurs. BY: 

And the Court held that be had good Cauſe of Demurter 

Foz altho an Adminiſtrato2 oz Executoz, after the Death 
of the Teſtatoz, may waive the Occupation of a Term, 
and then they ſhall be chargeable no farther than they have 


Allets; vet if they do poſſeſs the Term, they ſhall be charge: 


Th fo2 the Rent de bonis propriis, if it incurs in their own 
mes. 
: Cro. 225- Put it was agreed, that if an Executoz baing an Aion 


Poſt ale 417 fo2 Rent upon a Leaſe made by the Teſtatoz, it muſt be in 
the Deriner only ; but if an Erecutoz makes a Leaſe himſelf, 


510, 528. 


it muſt be in the Debet and Detinet. 

And Authozities in the pzincipal Caſe cited were, 1 Rolle 
603. 2 Cro. 238, 411. 2 Brownl. 202. 3 Cro. 711. 1 Bulſt. 22. 
Moor 566. Pop. 220. Sty. 61. Taly's Caſe ; and Sir W. Au- 
ſtin's Cale, ds in this Court. 


* 125 8 The King 0 Clarke. 


| Quare Impe- HE Queſtion was upon the Gꝛant of the King, 
dir. dei 1 Nudigate: That the King's Gant walt be void in 
Roy. theſe following Caſes : 
1. Where he is mifinfozned in his Grant, 1 Co. 52. 
2. Miſ:recital ſhail avoid it. Moor 318. Hob. 224, 231. 
3. If the King be deceived in Batter of Faf, oz Matter 
of Law, it is void. 10 Co. 112. 1 Co. 46. 
4 Want of Fozm wilt avoid the King's Gzant, Hob. 243, 
323. 1 Co. 50. Dyer 124. 
5. When the Thing ts in him, o2 comes to him in another 
manner than he fuppofes. 4 Co. 34. 1 Rolle 192. Moor 888. 
Hob. 170. 1 Co. 49. 2 Co. 33. 11 Co. go. 2 Rolle 186. Hob. 323. 
Hard. That the King's Gtant ſhall be good. 
1. If there be an oziginal Certainty, although there be a 
Viſtake after. 2 Cro. 34, 48. Yelv. 42. 3 Leon. 152. 1 And. 148. 
2 Mod, Rep. 29 Ed. 3. 7. Dy. 83. Godb. 423. 10 Co. 110. 10 H. 4. 2 
* 2. There is a Difference when the Yiſtake relates to the 
Title of the King, and when it is but a Denomination of 
the Thing. 9 H. 6. 28. 8 H. 7.3. 10 Co. 110. 21 Ed. 4. 49. 
3 H. 1.6. n. 0 Ed. 4 I, 12. | 
3. The King's Gant ſhall be conſteuen liberally fo2 his 
Honour, Stat, 18 Ed. 1. 6 Co. 6, 1 Co. 43. b. 
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ORE by9ught an Aﬀion of Aſſault and Bat⸗ Damages in- 
tery againſt — who pleaded De fon Aſſault de- creaſe. 
mefne; and a Uerdi# being fo2 the Plaintiff, 
they gave him 61. Damages at the Aſizes , but 

upon Giew of the Mayhem, it appearing that he had loſt 

two of his Fingers, and was thereby diſabled to follow his 

Trade of Cloth:Shearing, the Court increaſed the Da- 

mages to 1001: 85 ES 


Witterong verſus Blayny. (186. 
15 Was now argued by Hopkins, that a Sci. fa. would not wales 
go into Wales. Fn 3 Ante Caſe 
It muſt be admitted, that befoze the Statutes 2) H. 8. 3, 168. 
34 H. 8. it would not go. 5 5 
And it appears to be the Judgment of the Parliament, 
t Ed. 6. 10. The Pꝛeamble takes Notice that the King's 
Writs did not run into Wales; and till that Statute the 
Sheriffs of the Welch Counties were not bound to attend the 
Courts at Weſtminſter. 5 Eliz. 23. de Excomminicato, fti the 


Ty Pieamble, 


ed 
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Preamble, recites, that the King's Writs did not run into 
Wales, and ſo is 32 H. 8. 4. 

Obj. Pere would be a Failure of Juſtice, if Erecution 
might not go into Wales. 

Anſ. Jt cannot p2operly be called a Fatlure of Juftice, 
where a Remedy is not applied that by Law is not applica 
ble; as the Caſe of Lacy, put in Bingham's Caſe, 2 Co. where 
a Murder ne not be tried, and yet no Failure of Juſtice, 
Stamf. lib. 2. 6. | 

Ob The Authozities are = Crs. 484. 1 Roll. 394. 1 Cro. 331, 
Certiorari's {ent into Wales. 

Anſ. Thoſe Caſes Differ from this; fo2 there the King is 
concerned, and Cap. Utlegat. and Mandatozy Writs, &c. may 
go into Wales. 2 Bulft. 54. and Pedo and Piper's Caſe, Fitz. 
Juriſd. 23. Curia adviſare vult. 

Poſtea in Hillary Term Judgment was given by Windhas, 
Atkins and Ellis, (Vaughan defuncto) that a Sci Fa- would ga 
into Wales. Jud' pro quer'. | 
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Done verſus Dr. Barebone. 


HE Platntiff ſets foxth an Indenture of Releaſe of 
certain Houſes, &c. made by him to the Defendant, 
wherein recitatum fuit, that he had made a Leaſe of the Tre: 
miſſes to the Defendant, to the Intent that he might be ca- 
pable to take a.Releaſe, Kc. and that the Dekendant thereby 
covenanted to leave him a Paſſage under, &c. ſir Foot bad 
and nine Foot high; and koꝛ Beach ſaid, that the Defen: 
dant coarctavit & obſtruxit viam, per quod he could not enjoy 
his Paſſage ſir Foot bꝛoad and nine Foot high, prout. 
The Defendant demurs. 
Baldwin pro def: Mere is no ſufficient Breach alledged; f02 
to ſay, that he did coarctare viam, and not ſay how ſtrait he 
did make it, is not a ſufficient Beach ; fo2 the Way might 
be ten Foot bꝛoad, and ſo he might coarctare, and pet leave 
it ſix Foot, and then the Ita quod Tall not help it; fo2 that 
is but an Inkerence and Concluſion upon what went befor, 
and is not traverſable, as 2 Co. 47, 48. ratione cujus, 02 virtute 1 
. cvjus, is not traverſable, 11 Co. 10. and 4 Plow. 14, 15. Eri 
fint baſtard neſt traverſable. | YH 
And fo to plead, that a Deed was raled E ilfint non eſt 
factum, he cannot traverſe the Non eſt facdtum. 
ones pro quer' anſwered, that the Defendant might take 
his Traverſe well enough, that he did not coarctare viam, per 


1 = quod 


ͤm— © © 
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quod he cauld not enjoy his May fir Foot bꝛoad and nine 
Foot high; koꝛ this differs from the Caſes cited, koꝛ there the 
Concluſion was a Matter in Law, as Dilcharge of Tithes, 
Baſtardy, &c. but here it is mere Matter or Fact. i 

Vaughan and Ellis ſeemev to incline, that the Bꝛeach was 
bad; but Windham and Atkins that it was well enough; koz 
when it is ſaid that he did coarctare viam, it ſhall relate to 
the Map ſpoken of, which was ſir Foot wide, &c. 

Baldwin took another Exception; fo2 as it is here pleaded, 
it doth not appear that any Eſtate paſſed to the Oefendant ; 
fo2 here is a Oced pleaded, wherein recitatum fuir that there 
was a Leaſe, which is no Pleading of a Leale ſufficiently ; 
and if there were no Leaſe, then the Deed of Releaſe was Covenans 
void, and no Eſtate paſſed by it, and then thoſe Covenants, Os 
which were made upon Suppolition of an Eſtate paſſed, will 

fall to the Gzound. 

To that Jones anſwered, that where an Eſtate is deter⸗ Le 
minable, and relative Covenants in the lame Deed, there 
when the Eſtate determines the Covenants are gone; but if 
no Eſtate paſs, the Covenants may be good enough: As 
where a Charter of Feoffment is made, with a Letter of At- 
toney to make Livery, and a Covenant quietly to enjoy 
from henceforth, if the Party be diſturbed befoze Live- 
ry, the Covenant is broken. Ellis thought the Leaſe was 
well enough pleaded, Windham: It is but Inducement to 
© the action however, and the Title of the Land is not now 
in Queſtion, Sed per Conſent the Plaintiff amended. 


Dawes verſus Painter. (185.) 


N Conſideration the Plaintiff had made the Defendant Covenane. 
© +4 Secretary in Barbadoes, and would admit him to the ſaid Barbados. 
Place, the Defendant covenanted to pay him 400 l. per ann. 
dio long as he ſhould continue in the ſaid Place. 
The Defendant pleads the Statute 5 Ed. 6. 16. 
The Plaintiff replies, that that Jſland was no Part of 
the King's Dominions at the Time of the Statute; and 
that it is not governed by the Laws of England, but by 


we 


Laws and Conſtitutions of their own. 

The Defendant demurs. 

The main Queſtion was, Whether oz no this Statute did 
concern thoſe Jflands ? And per Curiam ft doth not; foz all 
Iſlands and other Places extra 4 Maria, though they are 
Part of the King's Dominions, yet they are not governed 


by 
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unleſs it be ſpecially named. 


by the Laws of England, unleſs it were ſo appointed by gy 
of Parliament; and ſo Callis and Gaſcoigne were governey 
by their own Laws; and ſo are Guernſey and Jerſey at this 
Day. 4 Inſt. 286. And ſo Ireland was not governed by our 
Laws, till it was ſo ſpecially ozdered by Ring John; and in 
Henry the Seventh's Oays a Law, called Poynings'g Law 
was made, whereby all the Statutes then in Fozce in Eng. 
land were ſo in Ireland. 1 Inſt. 141, 

And Statutes at this Day made do not extend to Irelang, 


Jt was admitted, that ſome Statutes that were made fo) 
Publick Advantage, and beneficial Laws, might extend to 
new Things not in eſſe at the Time of making the Statute, 


Statutes. as Magna Charta, cap. 21, that exempts Loꝛds from Car. | 
riages, extends to Degrees of Mobility not in eſſe at the 

Time of making the Statute. 2 Inſt. 35. But penal Sta- 

tutes never do lo. 

(189) Leefe verſus Saltingſton. | | | 

Judgment. A ND ft was argued now by Windham, Atkins and Elli 

eee fo2 the Plaintiff, and they all held, that in this Caſe y 

Ante Caſe the Mike had an Eſtate fo? Life, (with a Power to diſpoſe of U 

170, 180. the Fee,) but her Eſtate was but fo2 Life; fo2 where an er⸗ ( 
peſs Eſtate is deviſed, it ſhall never be control'd by an Im⸗ 
Ante Caſe 9. plication; as a Devile in perpetuum Carries a Fee, but a 

Deviſe fo2 Life in perpetuum is but an Eſtate fo2 Life, 15 I 

Jones 138. H. J. 12. 1 Bulſt. 219. Blit a Devile to diſpoſe at TUill aud hi 

Pleaſure carries a Fee. Bro. Deviſe, 39. 1 Leon. 283. Latch, I 

Daniel und Upton's Caſe. 2 | Ve 

And when it is ſaid, to diſpoſe, and not limited How to lh at 

diſpoſe, that is at Mill and Pleaſure; and co if ft had S 

been to diſpoſe, and not ſaid, to whom, ſhe might have of 

diſpoſed of it to what Perſons ſhe would; and ſo when ſhe 

is not limited to any Eſtate, ſhe may diſpoſe of what Eſtate ls 

the will: A Devile to ſell, oz to be ſold, the Party may ſell att 

the Fee. Keilw. 43, 44. 19 H. 8.9. 1 Inſt. 113. a2. 2 be 

2. When the Teſtatoz gives his Wife a Power to dil: x 

poſe, it ſhall be intended the whole Power which he himſelf ri 


had to diſpoſe; as when a Man deviſes that J. S. ſhall be 
his Heir, he ſhall have a Fee; fo2 it ſhall be intended that 
he ſhall have the Eftate, as his Pelr ſhould, if he had not de⸗ 
viſed it. Hob. 75. | „ 


I 5 


| Ob) 
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05. If the Teſtatoz had ſaid, 1 diſpoſe of it to ſuch an one 
of my Children; this would have paſſed but an Eſtate £02. 
Like, without mentioning any Eſtate. 5 . 
Anl. There is a Difference between an Jntereſt and a 
power, there he paſſes an Intereſt, but here a Power, which 
ſhall be intended his whole Power, as in the Caſes ſupra. It 
7 ſell you my Land, without ſaying kor what Eſtate⸗ only 
zn Eſtate fo2 Life paſſeth ; but if J deviſe that J. S. ſhall ſell, 
he may ſell the Fee. EC . 
obj. Here fs a Deviſe fo; Life to her, and this Power ſhall 
relate to the Diſpoſal of that Eſtate fo2 Lite. 
Anſ. That cannot be intended, !no2 was it much inſiſted 
upon; fo2 that would be a vain Power, and no moze than 
the Law gave him. | „ 
Obj. To paſs a Fee, and diünherit the Heir, the Intent ante Caf 9. 
muſt be manifeſt, fo2 an Peir all not be diünherited by Im⸗ 
plication. 1 Cro. 157, 447, 449. 3 Cro. 742, 743. | 
-  Anſ. Theſe Rules hold where the Wozds give an Eſtate, 
but this is creating of a Power. The Moꝛzd Diſpoſe is a 
| Wow of a large Extent, and may be applied to the Paſ- / 
ſing of an Intereſt, and fo it ſignified in the Statute of ; 
(gills. 3 Cro. 525, 526. They ſaid this Caſe in Effeft is the - 
very ſame as Daniel and Upton, Latch 135. and though there 
were moze Wowws, yet the TUo2d that rules the Caſe is the 
(102d Diſpoſe, & expreſſio eorum quæ tacite inſunt nihil operatur. 
The Authozities cited were 3 Leon. 71. 1 Leon. 156. Moor 55. 
Vaughan econtra pro def*: Ie agreed, that a Deviſe to dil⸗ 
poſe at Mill and Pleaſure, oz as ſhe ſhall think fit, oz at Latch 137. 
her Diſcretion, paſſes a Fee to the Party; but here it is a- Jones 137. 
greed there is no Eſtate in the Mike but fo2 Like; faz if it 
veſted in her by Tay of Intereſt, ſhe hath not conveyed it 
away, fo2 ſhe hath made no Convepance that is found in the 
"94 Qerdift, but only a Oeclaration that ſhe did diſpoſe 
And if the Jntereſt doth but veſt in her fo2 Life, then ſhe 
is but to nominate and ſpecify the Party that is to take, 
and then the Cale will be no moze, than if the Wozds had 
been, 1 will and bequeath TU, Farm to ſuch of my Children as 
my Wife ſhall think fit at her Diſpoſe, 02, at the Diſpoſe of my 
Wife to ſuch of my Children as ſhe ſhall think fit, and then 
clearly there had been but an Eſtate fo2 Life, Sed fententiz 


numerantur non ponderantur, ànd ſo, my thee Bꝛothers bein 
againſt me, Judgment muſt be fo? the Plaintiff. = a 
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Quare impe- 
dit. 
Grantde Roy. 


ig a Falſity relating to the Title, which makes it the won. 
named, a Fallity in Deſcription ſhall not avoid the Gant, 


Vide 2 Roll. 
Fir. 


2 Mod.Rep.3. 


Grant. 


Grants by the Judges in arguing: 


The King ver ſus Sir Francis Clarke and the Bi. 
x ſhop of Rocheſter. 


PHE Caſe was no mote but that the King grants the 
IF Advowſon of the Church of Laborne Archiepiſcopo Cant 
noper ſpectant'; whereas the Archbiſhop never had it. The 
Queſtion was, Whether oz no this Church, being particy 
larly named, though the Deſcription was falſe, would not 
paſs? And it was argued by Maynard that it would not, fg 
it is poſſible there may be moꝛe Advowſons of the Church of 
Laborne than one; and this Deſcription, which ſhould alcer⸗ 
tain it, being falle, the Gzant is void, Fitz. Grant, 58. 21 
Ed. 3. ) & adeo plene, &c. as the Abbot had it, will not help it, 
fo2 theſe Moꝛds paſs nothing that was not paſſed before. but 
go to the Manner of having it. 8 H. 4. 2. And beſides, this 


Turner pro def? argued, that the Thing being particularly 


as Bac. Elem. Præſentia nominis tollit errorem demonfſtrationis 
1 Leon. 120. 29 Ed. 3. J. 8. 1 And. 148. Plow. 192. 2 Co, 3 34. 
10 Co. 113. 10H. 4. 2. 1 Cro. 548. Dy. 8. Hob. Needlerl 
Caſe. Bro. Aunuity, ro. 2 Cro. 48. 
Pere the Intent of the King is to paſs it, and Conſftruc: 
tion ought to be made as near the Intent as may be. 6 Co. 
and Sir J. Molins's Caſe, 1 Leon. 119, 120. 2 Cro. 24. 
And the King's Gzant ought to be conſtrued fo2 the Þo: 
nour-of the King, and the Benefit of the Subjeck. 2 Roll 
200, 201, 185. 8 Co. 56, 176. 21 Ed. 4. 46. 10 Co. 64, 
"Afterwards in Hillary Term Judgment was given per Cur 
pro def*; f92 the Church being particularly named, and the 
King not being deceived either in his Title 02 Ualue, it is 
weil enough. 
And theſe Diverſities were taken in the Conftrufton of 


— _ yp ay 


1..{Uhere there are only general LUoꝛds, with the Pꝛonoun 
Illa, as Omnia illa, &c. there all the ſubſequent Deſcriptions 
muff be true, o2 elſe the Gzant will be void, as well in the 
Caſe. of the King as of a common Perſon, 
2. Where the Thing is named by a particular Name, 
that doth ſufficiently aſcertain it, though the ſubſequent De- 
ſcriptions be kalſe, yet the G2zant is good enough, in the 
Caſe of the King 02 a common Perſon; only with this Dit- 
ference; Ik it appears — that the King was —é— 
1 18 


ne aid gm gm . mn . . gnnfd 
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jis Title, 02 in the Ualue of the Thing, or in any Thing 
| relating to his Profit, the Gzant is void againſt the King: 
| Vide 1 Cro. 546, 54). 5 LEE EE DA 


Threadneedle werſus Linum. (1910 


ls Caſe was now argued ſolemnly by the Judges; A Ce 
1 and Ellis argued pro quer, that this Leaſe was not . |, 
good againſt the Anceſtod. RR ß 
The Caſe is no moze but this: Two MWanozs were an-/-27 #077 x 
tiently demiſed fo2 the Rent of 641: 18. 5d. and now the 
Biſhop leaſes one of them fo2 the whole Rent, the Queſtion 
is, whether this be a good Reſervation of the old and ac- 
tuſtomed Rent within the Statute of 1 Eliz. fo2 the Caſe de- 
pends wholly upon the Conſtruſtion of that Statute. 
and he held this not good within that Statute, becauſe it 
is not the old and accuſtomed Rent; fo2 that was iſſuing out 
of both the intire Manozs, and this is but of Part; and he Eo 
| cited Montjoy's Caſef where it was held, that the Rent being = © << 
reſerved intirely out of the whole, and there being one Acre” ” Ce. g. d. 
of Waſte demiſed which was not demiſed befoze, it ſhould 
not be ſaid to be verus & antiquus redditus; and fo there it te 


| held, that the Demiſing of two ſeveral Farms, and reſer-|, co. 39. 
bing one Rent intirely out of both, was not good; and 
if Part were demiſed, and a Rent reſerved pro rata. 
Obj. And whereas it hath been objefed, that Montjoy's Caſe 
is upon a paivate Act of Parliament, and ſo ſhall have a ſfri#- 
er Conſtrution ; PE 

Anſ. This is but a pzivate AX, and unleſs it be pleaded, 
02 found, we are not bound to take Motice of it. 

2 Cro. 458. In a Leaſe made by a Pꝛebend, reſerving the 
antient Rent, the Crab-Trees were not ercepted which uſed 
to be excepted, and ſo moze paſſed to the Leflee than foz- 

merly; and it was held, that this was not the antient Rent, 
becauſe it iſſued out of mo2e than it uſed to do; and then a 
fortiori, when it iſſues out of leſs, it ſhall not be laid to be 
the antient Rent. 1 Cro. 22, 23. Two Tenements, antiently 
demiſed fo2 ſeveral Rents, were demiſed together, reſerving 
both the Rents intirely; and there it is made a Doubt, and 
no Reſolution given; but in a p2ivate Repozt that J have, 
it appears that the Court did ſtrongly incline that it was 
- bad; and fo 1 Cro. 95. where it is ſaid, rendring the old and 
accuſtomed Rent, and ſays nothing in certain, there it fs void, 


To 


10 Co. 62. 


5 Oo. 6. 


fo beneficial. 3 
Obj. In x loſt. 44 it is held, that Tenant in Tail may lit 


To dzaw a Parallel between this and Montjoy's Caf; 


That was a paivate A# of Parliament, and ſo is this; tha; 


was made fo2 the Benefit of the Jſſue, and this is made fn 
the Benefit of the Succeſſoz. ne, : 
In this they differ, that in this Statute here is the Nod 


Yearly, and ſo it may be good, although it be reſerved at 


other Days; as if it were payable at four Days, it may 


be reſerved at two Days, &c. fo it be the ſame by the Pear. 


8 


which would not have been good in the Caſe of Montjoy. 


Another Reaſon why this is bad is, becauſe although t 


Rent be the ſame in Quantity, yet the Remedy fo? it is not 


pro rata. 


Anſ. That is my Loꝛd Coke's ſingle Opinion, and by ſony, 


that have argued, denied to be Law; but J ſhall admit it ta 


be Law; but that will not warrant our Caſe, fo? that is uy: 
on an enabling Law, and ſo ſhall be taken beneficially, but 


ours is upon a diſabling Law, and ſhall be taken ſtrickly, like 
to Conditions. 8 Co. 60. Conditio beneficialis quæ ſtatuta con- 


ſtruit benigne, &c. and the oꝛds of 32 H. 8. differ from this 


Statute ; fo2 here it is ſaid, the old and accuſtomed Rent, 
but there it is ſatd, as much Rent ſhall be reſerved, 
Obj. Pere is no Pꝛejudice, but rather a Benefit to the 
Ducceſſo!. | x $0 FORE 
Anſ. Tho' there be no P2ejudice, yet if the Reſervation 
be not accozding to the Statute, it will not be good: 9s 


if a Leaſe be made fo2 four Lives, and two die in the Life 


of the p2eſent Biſhop, 02 if he reſerve but 51. to Himſelf, and 
10]. the old Rent, to his Succeſſoz, it will not be good. 
But here may be a Pꝛejudice; fo2 here is an Exception of 
Part, and it is not found of what Ualue, and ſo there may 
be no Remedy fo2 the Rent; and although it be found that 


each Yano! is of the Ualue of 16 J. per ann. yet Ualues ate 


uncertain, and are altered almoſt every Pear, 
Finding an Jndozſement oz Recital in a Deed, is no Find⸗ 


ing the Thing recited 02 indoꝛſed. 3 Cro. 111. Noy 147. Alld 


ſo he concluded that Judgment ought to be given fo2 the 


Plaintiff. : 


Atkins Juſt. This is a good Leaſe, although it be but a 


Part of that which uſed to be demiſed together; fo2 as 


a Surrender may be made of Part, ſo there may be a Df- 
miſe of Part alone; fo2 ff Part be ſurrendered, it is but i 
Part that is in Leaſe, and that fs facere per obliquum quod 


reſt directe, ff a Leaſe of Part ſhould not be good. 
1 20 is Part ſhould | Acting 
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© acco:ding to the Letter of the Statute this is not the old 
Bent, fo2 none can be called fo but that individual Rent 
which was reſerved at the Time of the Statute, oz befoze, 
which is impoſſible, ſo that the old Rent ſhall be intended 
but the ſame in Quantity, and ſuch is here reſerved. 1 Inſt. 
222. Ik a Man grants a Rent by Deed fo2 Life, and 
granteth further by the ſame Deed, that he and his Peirs 
ſhall diſtrain fo2 the lame Rent, this is a Gzant of a new. non 23. 
Rent in Fee-ſimple, fo2 the ſame is only the ſame in Quan⸗ 
ity, 3 1 
g It is a Rule in Conſtruftion of Statutes, that the Mean⸗ 
ing and the End is to be regarded moze than the Letter. 
2 Inſt. 107, 110, 111. Dr. & Stud. 29. b. . 1 8 
This Statute alſo is to be taken favourably, for it is a 
teſtraining Law, that abzidges. the Power of Biſhops that 
| they had befoze the making of this Statute ; fo2 they might 
then, with the Conſent of the Dean and Chapter, have 
made Leaſes fo2 as long as they pleaſe, and it always has 
been conſtrued favourably, and by Equity, as 10 Co. 60. 
Gzanting of neceſſary Offices, with a reaſonable Fee, ſhall 9x... 
bind the Succefſo?2, though it be a new Biſhopaick, and ſo 
cannot be ſaid to be antiently granted; but the Reaſon that 
is given is, becauſe it is no P2ejudice to the Succeſſoz. 
1 Cro. 557, 47, 259. 5 Co. 14. Where an Office hath been 
uſually granted in Reverfion, it ſhall bind the Succefſoz, be⸗ 
cauſe it is no Pꝛejudice to him, 1 Cro. 557. 5 Co. 14. The 
Miſchief, that is taken Notice of, is the Impoveriſhing of 
the Succeſſoꝛ. Moor 107. A concurrent Leaſe was held good, 
vecaule, though it be not in the Letter of the Statute, pet 
it is in the Meaning good enough, it being fo2 the Ad⸗ 
Lantage of the Succeſſo2 ; fo2 he ſhall have two Rents, the 
| one by Eftoppel, and the other in Point of Jntereſt , though 
in Lat. 242. there is an Opinton again that Caſe. 
Obj. In Montjoy's Cale it is held that a Rent pro rata is ) 
not good. 5 e n 
Anſ. The Caſes there put are not the pꝛincipal Caſe, but 
only Caſes put by Counſel in arguing, and fo were not 
diretly under the Deliberation of the Court; and fo2 the 
Caſe of letting two Farms together, which nſed to be let 
leveraily, there can be no Neceſſity in that, but it is an AX 
& Mantonnels only; whereas there may be great Advan- 
ages in letting of a Part, ko; the Bichop may many times 
have a Tenanc fo2 Part when he cannot fo? the CUhole, 
Selides, Montjoy's Cate differs front this: fo2 that is con- 
ning a Power to derive an Eſtiite out of - another's In- 
A a a | | tereſt, 
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tereſt, viz. bis Iſſues ; but here the Eftate is derived out of 
the Biſhop 8 Intereſt, fo? he is ſeiſed in Fe. 

g And there Wray agrees the Caſe of Coparceners, that one 
may demiſe, reſerving a Rent pro rata; and ſo, altho' a Te. 
nancy eſcheat, the Yano2 may be demiſed at the Rent it 
koꝛmerly was. 

1 Inſt. 44. Jn the Caſe of Tenant in Tall, the Lozd Coke 
held that a Rent may be reſerved pro rata. | 
This agrees well enough with the End of the Statute, foꝛ 
that is koꝛ the Pꝛeſervation of Hoſpitality ; and that is the 
Reaſon why, if a leſs Rent be reſerved to himſelf, and the 
old Rent to his Succefſo2, that it is not good; fo? reſerving 
a leſs Rent to himſelf diſables his Hoſpitality ; but here the 
Biſhop hath the whole Rent, and Part of his Land too, 
And the Reaſon why he ſhall let no Lands but ſuch as 
have been uſually let, is to injoin him to keep Lands in hig 
Hand to p2eſerve Hoſpitality ; and by the Mozds of the ac 
he may reſerve moze than the old Rent; and if he may re: 

\ ſerve pro rata, then he may reſerve moze than pro rata. 
It is better fo2 the Commonwealth, and fo2 the Biſhops, 
that they have Power to make a Severance, as my Low 
Coke obſerves upon the Statute of Quia Emptores terrarum, 
that it was very beneficial to the Commonwealth, where the 
Tenant had Power to alien a Part, and the Tenant to hold 
pro particula, which Loꝛd Coke extols koꝛ a very excellent 
Law. 
And ſo this being fo? the Benefit of the Commonwealth 

| and the ſucceeding Biſhop, that the Biſhop ſhould have 
| Power to reſerve pro rata, it ſhall be good within the Sta⸗ 

1 tute, and much moze here, where a greater Rent is re⸗ 

ſerved; and fo Judgment ought to be given pro Def. 
Windham Juſtice: As where Part is ſurrend2ed, the Biſhop 
ſhall have an appoztion'd Rent; ſo if Part be demiſed fo? 
an appoztioned Rent, it is well enough. 
De agreed, that although there are no Wozds in the Sta- 
tute of uſually demiſed, pet à Biſhop cannot leaſe Lands 
to bind his Succeſſo2, but ſuch as have been uſually de- 
miſed; which ſhews this is a Statute that in Conſtruftion 
| Inſt. 44. b. 18 taken by Equity, and muſt have the Qualifications of 
32 
be agreed that the. "Biſhop cannot leaſe two Farms to⸗ 
gether, that uſed to be let ſeverally, accozding to the Belo⸗ 
lution in Montjoy's Caſe, fo2 that would be very incon⸗ 
venient fo2 the ſucceeding Biſhop ; fo2 if he map join two, 
he may ln twenty; Cas fo 1 the Biſhop had — 
$1373 mer 
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merly twenty Tenants, by that Means he ſhould have but 
one” fo the Cale in x Cro. 22. there is no Reſolution, and 
ſo nihil inde venit. | | 5 3 

Js fo2 the Caſe Cro. 95. the Reaſon why that Reſervation 
was not good is, becauſe there was no particular Rent re⸗ 
| erved, but in general Terms the old Rent, ze. 

Beſides, it map be impoſſible fo2 the Biſhop to let all 
| together, fo2 Part may be evicked, o2 ſwallowed up of the 
| Seq, &c. | 5 CS: ET HO | > | 
| And if a Rent pro rata may be reſerved upon the Statute 


of 32 H. 8. much moze here, fo2 that is a Statute that gives 


| a Power which the Party had not befoye ; but this reſtrains 
| him of a Power that he had befoze, RE ST] 
This is the accuſtomed Rent in Quantity, tho' not in Qua⸗ 
| lity, and ſo is in ſome Mealure in the Letter of the Statute, 
tk the Biſhop ſhould let two Acres, and reſerve a Rent 


out of one only, it would be void ; fo2 there the Biſhop had 


nothing fo2 the other Acre ; but here he hath Part of the 


W Land, and his whole Rent too. 


and if this Statute ſhould be taken literally, the Caſes 


| ofGtants of Dffices could not be good; fo2 no Rent is re⸗ 
| ſerved there; neither could the Caſes of concurrent Leaſes ; 
| fo2 without Queſtion the Statute intends Leaſes in Point of 
Intereſt, and not by Eſtopfe l; by which Caſes it plainly 
appears, that the Statute fs co be taken by Equity, and not 
literally; and ſo he concluded with Atkins pro Def”. 
Vaughan Chief Juſtice pro Quer. This is a Statute made 
fo2 the Benefit of the Succeſſo2 , but it muſt be by ſuch 
Ways and Means as the Statute hath pꝛeſcribed: And it 
is not ſufficient that the Benefit of the Succeſſoz be ſecured, 


but it muſt be accozding to the Statute, fox otherwiſe it 


vill be an Af of Intent only, if the enaﬀing Clauſe be not 
| purſued ; fo2 if the Benefit of the Succeſſoꝛ in general had 
been intended only, it might have been much moze compendi⸗ 


ous, as only to enact that the Pꝛedeceſſoꝛ ſhould do nothing 


in Prejudice of his Succeſſo2 ; but the Conſequence of that 
would have been nothing but Contention and Diſputes, 
whether oz no ſuch and ſuch particular Acts were benefictal 
0! pꝛejudicial to the Succeſſox 2: But the Judges now are 

not to determine what Acts are p2ejudicial to the Succeſſoz, 
but what Acts do croſs the Intent of the Law ⸗ makers in thoſe 
Petes and Bounds which they have pꝛeſcribed. 

And the Judges made a very ſtrange Conftruffon ok this 
Statute, when they adjudged a concurrent Leaſe to be good 


in 
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out of the Reſidue ſhould be the old Rent. 
I * 


—— 


in the Cale of Fox and Collier, and that was not adzudged 


upon the Benefit pzeſumed to be to the Succeſſo?, but thole 


Judges did take it to be within the Letter of the Statute 
and the Meaning of the Statute; whereas it was neither 
within the one no2 the other, and was denied to be Law by 
the beſt Lawyers of thoſe Times, as Dyer, Plowden, Meds, 
and others. | : OT 
Foz it is plain; when there are concurrent Leaſes, that 


there are other Leaſes than fo2 twenty-one Years oz thier 


Lives; and if the Leſſee of the concurrent Leaſe ſhould die, 
his Executoz ſhould not be bound, by the Eſtoppel of the 
concurrent Leaſe; to pay the Rent. 8 

The old Rent is not the old Sum ok Ponep only, but it 
muſt be iſluing out of the ſame Lands. 


Fon, ik it iſſues of but an Acre moe, it is not the old Rent, 
as Montjoy's Caſe, and a fortio-i when it iſſues out of leſs 


Land, it cannot be the old Rent. Ik it ſhould be admitted, 


that the old Rent may be reſerved out of Half, then it may 


aut of a ſixth Part, and fo a tenth Dart, and ſo the old 
Rent would be reduced to nothing, fo2 there is no Stop 02 
Repagulum, ff you once admit a Part. 3 

It is clear it is not the Benefit of the Succeſſoꝛ only 


that is ſufficient to ſuppozt the Leaſe, if the Statute be not 
purſued; fo2 if double oz treble Rent be reſerved, and the 


Leaſe made by a Deed Poll, it would not bind the Suc: 

ceſſo2 ; and ſo if it ſhould be nv. de to begin a die datus. 
The Intent of the Statute was, that whatſoever Acc 

dents ſhould fall, yet the Succeſſo2 ſhould be ſecure of his 


old Rent; and when it is reſerved out of Part, that may 


not be ſufficient to anſwer it, and then the Intent of the 
Statute is avoided. TY 1 ” 
T ſhall admit, that if a Farm hath been fet fo2 100 l. per 


ann. Part may be let pro rata, upon Sir Ed. Coke's Reaſon, 


1 Inſt. 44. fo2 that is in Effet the lame Rent. 
And tho' thoſe Caſes in Montjoy's Caſe pꝛeſſed by Counſel, 
and denied by the Court. be not the pꝛincipal Caſe, yet if they 


had been Law, they would have over-uled the pꝛincipal Cale, 


and ſo are of the ſame Authoaity as a pzincipal Caſe reſolved. 
1 Cro. 94. The Caſe of Ap Rees is much to this Point; fo! 
that Leaſe was not (as hath been ſaid) held vold, betault 
the Rent is not expꝛeſſed; ko; without Queſtion a Leale tf: 
ferving the old Rent is a good Reſervation enough; but the 
Reaſon of that Caſe was, becauſe Part of what was uſually 
demiſed being excepted, it was impoſſible the Rent that iſſue? 


Obj 
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cauſe the old Rent literally cannot poſſibly be reſerved, fo2 
that was the Bent that was in Being at the Time of the 
Statute; lo the old Rent muſt be conſtrued the fame in 


Quantity. 


Anſ. That 18 no equitable Conſtrudtion, but the very li 
teral Conſtruftion, fo2 that is the pꝛegnant Signification of 


the Mozd; as when it is ſaid a Yan keeps to his old Diet, 
it is not meant in common Parlance, that he eats that very 
Heat which he did foxmerly, but the like; lo the old ts 


that which is ſimilar to the old; ko: when a Law enaits 
any Thing, it muſt be conſtrued of a Thing that is poſſible, 
fo2 otherwiſe the Law would be void; as Statute of Wreck, 


weſt, 1. cap. 4 the Goods wiecked are to be preſerved fo? a 


ſervation, Plow. 464. 2 Inft. 168. 


- = 


0bj. This Statute hath been taken by Equity, as in the 


Caſes put of granting Dffices —{\(— 
An. Though Dffices, out of which no Rent can be reler⸗ 
ved, ſhould be demilable, though out of the Letter of the 


- Statute, yet that will never p2ove that Lands, &c. out of 
which Rents may be reſerved, may be demiled againſt rhe 


Letter of the Statute. 


Obj. Maintaining Poſpitality is the chief End of the Sta- 


tute, and if that be p2ovided koz, the End of the Statute 
is an{wered. LO 
Anf. That alone is not ſufficient unleſs the Leaſe be war: 
raͤnted by the Statute; as appears where leſs than the old 
Rent is reſerved to the Leſſoz, and moze to his Succeſſoz, 
yet the Leaſe is void; and the Reaſon why ſuch a Leaſe is 


not good, is not becauſe reſerving leſs to himſelf pꝛejudices 


Holpitality; fo2 then by the ſame Reaſon he could not remit 
the Rent during his Life, which he may certainly do; but 
the Keaſon is, becauſe the Direfton of the Statute, in rc: 
lerbing the old Rent, is not purſued, | 


Obj. Jf the old Rent might not be reſerved, it might fall 


out thit the Lands might never be in a Poflibility to be let a- 
gain; as if Part of the Lands uſually let ſhould be cvitted, 
_ 0 if lying near the Sea Part ſhould be d2zowned, 

Anl., 1. It being now become impoſſible that the whole 
ſhould be let, perhaps it may be good fo2 Part. 1 
2. But ſuppoſing it, by this Means, could not be let, 
then the Biſhop muſt keep it in his own Hands, as he doth 
others of his Demelnes. I | 


year, but that muſt be meant of ſuch as are capable of Pꝛe⸗ 
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1. 9 'Rent pro rata J1 do agree to. be good, and ſo the Re Re: 
; Wine map be let pro rata. 
Obj. This Nicety would diſturb many Men s Eftates, there 
being many Leaſes, ont of which Part is excepted that uli. 
ally hath been demiſed. 

Au. There is nothing follows from that Objeckton, unter; 
we muſt always, when bad —4 ales come to be diſputed, ad. 
judge them good, leſt we ould pzejudfce Men's Eftates, 

Obj. This will in Time come to be the old Rent, 
An No Poocels of Time can ever make that the old 
Rent, which was not fv at the making of the Statute, 
And fo he concluded fo2 the Plaintiff, But the Court be: 
ing divided no Judgment was giben. 
But afterwards, Vavghan Dytng in Mich. Term 16545 
North was made Chief Juſtice, and he agreed with Atkins 
and Windham, that Judgment ought to be given fo2 the De: 
fendant. 
Et puis, come audivi, ceſt judgment fuit affirme in bre de' Error 
in B. R. e 2 8 224. 
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167 4. 


In Communi Banco. 


Emozandum, That Sir Jo. Uaughan dying this Vas 
cation, Sir Fra. 


turnable the firſt Day of this Term, and appeared in 


Chancery, and afterwards, putting on his Robes and h 
| Coif in the Treaſury, was brought up to the Bar by Serjeant 


Maynard and Stroggs the King's Serjeants, where he recited his 


Count, and then went to the lower End of the Bar; afterwards 
the Lo Keeper, coming out of Chancery with a Patent in his 


Hand, fart in this Court, and making a Speech to him, Sir. Fra, 


Notth replied, and then was ſworn in Court, and the Low 


Krepet putting on his Cap, he ſat by him in Court; and then Ser- 
jeant Maynard put him this Caſe : 


The Wife Tenant in Tall of Black Acre atiÞ White * 


E each of them ufnally let fo2 1os Rent per ann. Baron and 


Feme by Jndenture let both tagether a2 ane intfre Bent of 
208. and then the Musband dies; the Mike accepts the Rent, 


and then enters. Quære, Whether the Entry of the Wife 


be lawful o2 not? 


Sir F. North held that tht confd not enter; fo2 the Moꝛds of 
the Statute being lo much yearly Rent, they were ſufficiently 
N= by this Reſervatfon; and beſides, the Wife by this 


$ at no Pꝛejudice, &c. Sut he would <onliver.of it till the 
next Term. 


Williamſon 


Nonth had his Writ for Serjeant re- 
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(192) Williamſon werſus Hancock. 
Ejeftment. Special Uerdif found, That R. Lock was Tenant fy, 
_— Life, Remainder to John his Son in Tail, Remainder to 

* the Father in Fee. R. L. the Father levies a Fine with Bat. 


ranty to the Uſe of J. 5. who bargains and ſells to the Defey: 
dant. R. L. dies; the Warranty deſcends upon John the 


Son, who enters and lets to the Plaintiff. 
The Queſtion was, whether this CUarranty had barred 


the Son of his Entry, and whether the Defendant, who 


came to the Eſtate by J. S. who was in by way of Uſe, (ou 
take Advantage of it by way of Bebutter: 

And it was held by Wyndham, Atkins and Ellis, (Vaughan 
defuncto) that the Defendant ſhould take Advantage of this 
Warranty by way of Rebutter, 

In every Warranty there is a Uoucher and a Rebutter: 
he that takes Advantage by way of Uoucher, oz by a Mar- 
rantia Chartz, muſt come in Pꝛivity, viz. as Þeir o; Allignee 
of him to whom the Warranty is made. 

But an Abato!, oz an Intruder, may take advantage by 
way of Vebutter; as it appears in Lincoln College's Caſe, 
where all the Books are cited, 1 Cro. 145. and Jones, Fox 
and Kendall's Caſe, | 


1 Inſt. 385. An Aflignee map rebut, though the Warrants 


was not made to the Feoffee and his Afligns; but he cannot 
take Advantage by way of Uoucher, no more than he can of 


a Warranty in Law, as upon an Exchange. 
Rebutter is ſo incident to a Warranty, that a Condition 


BE annered to it not to rebut would be votd. 


He that comes in above the Warranty ſhall not take 9d: 

vantage by way of Uoucher oz Rebutter, unleſs the War: 
ranty were attached befoze he came to the Eſtate; as the Lo 
of a Alllein, &c. 3 Co. 63. 1 Inſt. 385, 389. but here the Pat: 
ty being in by way of Uſe is quaſi fn the Per, as it is held 
in Lincoln College's Caſe ; and the Reaſons there moved him 
to be of the ſame Opinion as that Book, whether it were a 


Reſolution 02 not. And {o he concluded fo2 the * 


Atkins of the ſame Opinton. 

A Warranty is fad to be a Bar, Litt. 

A Right is bound by it. x Inſt. 366. 

It doth ertinguiſh a Title, Bro. Garranty, 4. 

It is a Thing that runs with the Land. 1 Inſt. 385. 
3 
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43 fo2 that Clauſe in the Statute of 27 H. 8. of Qſes, 
that ſays, That ſuch as came in by way of Uſe before the | 
Day of May next enſuing ſhould have all Advantages by Action, 
Voucher, &c. it is pꝛobable that the Parliament thought, at 
the Time they had ſo extirpated Ales, that they ſhould have 
heard no more of them, and ſo gave that Time fo2 People 
ta take Notice ok the Act, becauſe they ſhould not be fur: 

led. wee 6 | | 
1 cUarranties are much favoured in Law; they 
wozk a Diſcontinuance, being annexed ta a Releale, it takes 
away a Right of Entry, as well as a Right of Action, where 
it deſcends upon a Man of full Age; and he concluded, that 
Ceſtuy cue Uſe ſhall take Advantake of it by way of Rebut- 
ter at leaſt (if not by way of Uoucher); and ſo ſhall his Al⸗ 
ſignee, though the Aſſignment were befoze the Warranty at⸗ 
tached, as it was in this Cale. Jud” pro def 
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Wilcocks verſus Harris. In C. B. ws) 


1 Defendant avows as Bailiff of Sir Fulwood Skip- Replevin. 
with fo2 an Deriot, and ſets fo:ty, that the Plaintiff 
held of him an Houſe by Suit of Court, and the yearly 
Rent of 128. 4d. and an Heriot upon Death, 92 Alienation 
without Notice. 13 

The Plaintiff lays, Quod bene & verum eſt, that he held 
by Suit ok Court, and the pearlp Rent ok 12s. 4 d. abſque 
hoc, that he held by Suit of Court, 12 8. 4d. Rent, and an 
Heriot, modo & forma as the Defendant hath alledged. 

The Jury find, that he held this Houſe and rhzee others Special Ver. 
by Suit of Court, and the yearly Rent of 12s. 4d. (which **: 
1835. 1d. ko; this Houſe) and an Heriot upon a Death, oz 9- 
lienation with Motice 02 without Notice. | 

And it was argued by Wilmot, that this Uerdi#t doth not yeraia. 
find fo2 the Defendant, becauſe here is a Uariance between 
the Iſſue and the Uerdit; fo2 the Jſſue was, whether oz no 
he held by the Rent of 125. 4d. and the Uerdift is, that he 
held by 3s. 1 d. and thereupon he cited 33 (02 3) H. 6. 4. Noy 
bs. and the Caſe of Foly and Triſtram, Mich. 13 Car. B. 
where Infancy being in Jfſue in an Aion of Debt, the Jury 
finds that the Defendant owed the Money, which implied 
that he was of full Age; and Judgment being given koz the 
Plaintiff, it was afterwards reverſed in the King's Bench. 
|  Yelv. 148, 38 H. 6. 21. 21 Aff. pl. 14. And he took a Diffe- 
| [fe between a General Jſſue and a Spectal Jſſtie ; fo2 25 

| . à Oe: 
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1 Roll. 711. 


1 Roll. ba: 


_ fo2 theſe Reaſons, were clearly of Opinion that Judgment 


(194) 


Common. 


Averia. 


Licenſe. 
2 Roll. 147. 


Averment. 


307. Hide and Man. Fitz. Avowry 218. 2 Cro. 160. The Ap 


quently, Whether there were ſufficfent Cauſe to diſtrain; 


the Cominoners, but that they ſhould have ſufficient Com- 


| to put in Averia ſua, it (half extend to all Sozts of Cattle, 


a Geheral Jſſue, though it be not found but in Part, it it i 
well enough; but not ſo where the Iſſue is Special. Tone; 


poztionment ought to be made accoꝛding to the Ualue of th; 
Land, | 

But it was argued by Jones, that the Uerdit hath well 
found fo2 the Avowant ; fo2 the Subſtance of the Iſſue is, 
Whether o2 no the Plaintiff held by Heriot, and ſo conſe 


and the Subſtance being found it is well. Dy. 115. Hob. v2, 
Moor 863. Yelv. 148. 9 Co. 76. 

2. Here the Pſaintiff and Defendant are agreed of the 
Tenute by 12 s. 4 d. and therefoze the Finding of the Jury 
contrary to their Agreement is not material. 28 AM: pl. 17, 
47 Ed. 3. 19. 18 Ed. 3. 53. Dy. 24. And all the four Judges, 


ought to be given fo2 the Avowant. 


Smith ver ſus Fetherwell. In C. B. 


T was held, that the Loꝛd of a Manoꝛ may licenſe any 
Man to put in his Cattle into a Common where others 
have Cominon, but it ought not to be to the Pꝛejudice of 


mon, otherwile any Commoner may have a ſpecial Action of 
"2. Jt was held, that if the Low grant Leave to another 


as well Hogs as others; and ſo when a Pan declares fo; 
Treſpaſs cum averiis, he may patticularize in Dogs. 
3. It was held that a Man may juſtify putting in his Cat: 

te how vice by a Licenſe, without ſaying it was by Deed; 
but if it be a Licenſe to put in his Cattle a certain Time, 
it muſt be by Deed, fo? that is rancamounr to à Gant of 
Common. 
4 In this Caſe, when the Ptatntif bings an Afion fo! 
putting in his Cattle, whereby his Common could not be 
enjoyed tam amplo, &c. and the Defendant pleads the Li: 
cenſe of the Lozd, he ought to aver, that there was ſufficient 
Conmon lekt. 
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In Communi Banco. 


N ayler verſus (195) | 


AYLER bought an Action of the Caſe againſt the 
four Cozoners of the County Palatine of Lan- 
caſter, and declared, that whereas J. S. was out- 
| lawed at his Suit, after Judgment, a Capias Ut- 
| legat” was Delivered to the Chancelloz, who delivered it to 
the Cozoners, who were to make their Return to the Chan- 
telloꝛ; and the Cozoners, notwithſtanding they might eaſily 
have arreſted him, and that he was once in Company with 
one of them, falſely returned a Non eſt inventus, and he to the 
Court; per quod, &c. After Uerditt fo? the Plaintiff, it was 
moved by Baldwin in Arreft of Judgment, that this Action 
being laid in Middleſex, was not laid in the pꝛoper County, piace. 
but ought to have been laid in the County of Lancaſter ; fo; 
this differs from the Caſes put fn Bulwer's Caſe, Co. Rep. 
and from the owdinary Caſes of Eſcapes, &c. foz here the 
Cozoners were not to make their Return to this Court, but 
to the Chancello2 in the County. . 

But to that the Court anſwered, That the Tozt was the 
coming of the kalle Return to this Court, and here the 
Writ iNued out, &c. and ſo it was laid here well enough. 
Another Objeſtion was, That the Action ought not to be join Alan. 
| Jought againſt all the Cozoners; fo2 it is ſaid the TUrit 


was 
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KS 


was delivered but to one ; and it was alledged that the 
Party was in Company with one of them, &c. 

To that it was anſwered, Though they are four in Num: 
ber, yet they are but one Dficer ; and beſides, they all join. 
ed in making the falſe Return, which gives the Cauſe of 
Action: And they compared it to the Sheriffs of London, 
where, although the Writ be delivered to one of them otily, 
vet it he ſuffers an Eſcape they ſhall both be ſued. 

ag Turner ſaid, Ik the Aﬀton were laid in a wong County, 
:92. pet it was holpen by the Statute of the roth of this King, fea 


tora Curia negavit; ko; that Statute helps not, it it be not laid 
in the pꝛoper County. Jud. pro Quer niſi. 


(196. Kerby's, alias Kirk's Caſe. 


Copyhold. HE Caſe was, There was a Coppholder fo2 Life, the 


Remainder in Fee; the Copyholder fo2 Life ſuffers 


a Recovery fn the Court⸗Baron of the Fee, There were 


two Queſtions, 1. TUhether this was a Foxfeiture oz Et: 

tinguiſhment of his Copyhold Eſtate fo2 Life ; and fo? that 

3 ©-0. 493. kt was conceived to be a Foxfeiture, Sed Atkins dubitavit, 

199. * becauſe the Loꝛd is Party and Pꝛivy to every Recovery ſuf: 
Carter 237. fered in his Court. 

2d Queſt. Admitting it be a Fozfeiture, ho ſhall take 

the Benefit of it, the Loꝛd o2 the Remainder-man ? And fo 


that it was conceived that the Lozd ſhould Hold it during 


the Lite of him that committed the Foꝛkeiture. 9 Co. 10). 
2 Rolle 794 Godb. 101. 
North Chief Juſtice took this Difference: : Where the Cuſtom 
ok a Yano? watrants only Eſtates fo2 Lives, there if a 
Copyholder fo2 Life ſurrender to the Ale of another, whom 
the Lozd admits accozdingly, there the Ceſtuy que Uſe comes 
in under the Lo2d, and is not in by the Copyholder, fo? this 
4 Co. 27. is but changing a Like; and therefoze, if Ceſtuy que Uſe die, 


the Lozd ſhall have it during the Life of him that ſur- 


Co. 203. renders: But if the Cuſtom of the Wanoz warrants a greater 
Eſtate, as a Remainder in Fee, &c. there it may be other- 
wiſe : And it was ſaid in this Caſe, that if the Loꝛd grants 
the Freehold of a Copphold to another, the Copyholdet 


ſhall be Attendant to the Ozantee fo? all Things but Sult 


of Court, and that is loft, 


Squid 


— 
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Squib werſus Holt. (9) 


r 


Stape was bꝛought; and upon Not guilty pleaded the Eccape. 
1 Jury found a Special Gerdick, That the Plaintiff ar⸗ 
reſted one J. S. by a Pꝛoceſs out of an inferio2 Court (ſcil. 

Evill Court) and the ſaid J. S. being in the Cuſtody of the Bailiff, 

he declared againſt him upon a Bond, and laid it to be 
made infra juriſdictionem Curie; and the Party pleaded Non eſt 
factum, and afterwards eſcaped; and they found the Bond 

to be made out of the Jurisdiffion of the Court at Dor- 
cheſter. 1 5 55 5 5 
And the Queſſtion was; Whether oz no the Dfficer was PotCaſe 399. 
liable to this Action, oz whether the Pꝛoteedings were coram 

non judice ? And then he ſhould not be liable. „ 

And it was argued per Maynard pro Quer' upon this Dif- 

| ference, That where an Jnferio2 Court hath not Cogniſance 

| of ſuch a Kind ok Aﬀton as is brought, there all the Pꝛo⸗ 

ccedings are void, and coram non judice ; but where it hath 0 co. 56. 
| Cogniſance of the Kind of Action, but by Reaſon of ſome 

| Circumſtance it hath not Cogniſance of the Matter, as fo2 pot caſe 39:1. 
Locality; &c. where the Aﬀion is not within their Juril⸗ 

dition, there, if the Party doth not plead to the Jurisdiffion, 

but admits it by pleading to the Action, the Pꝛoceedings 

are not coram non judice; but whatſoever the Officer doth 

in Purſuance thereupon he fhall be ercuſable. 2 Inſt. 229. 

cap. 35. 10 Co. 76. | 1.2 

Barton pro Def* argued that the Pꝛoceedings were coram 

non judice, and fo the Action would not lie; and foz that he 

tited the Taſe of Richardſon and Barnhad, 1 Rolle 809. 

North Chief Juſtice ſaid, That although the Pꝛoceedings 

in this Caſe (the Aﬀion being of ſuch Kind as was cog- 

niſable in that Court) ſhould not be ſaid to be coram non ju- 

dice, (0 as to have made the Batliff oz Officer ſubjeft to an 

Action of falſe Impzilonment koz executing the Pꝛoceſs of 

the Court; yet he conceived, that as this Caſe is, it ſhall 

be ſaid to be coram non judice as to the Plaintiff, to ercuſe ; Rol. 54. 
the Officer from his Aion, becauſe it was a Thing that lay 

in his Cogniſance, that the Bond was made out of the Ju⸗ 

_ tisdiffion of the Court; and ſo the Court had nothing to do 
with it; but perhaps ik an Executo2 had bzought the Aﬀton, 
it might have been otherwiſe, becauſe he ſhall not be pꝛe⸗ 
ſumed to know where the Bond was made: And — 
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the Party had admitted the Jurisdiction ok the Court by hi bl 
Plea, yet the Jury here finding that the Bond was made 
out of their JurisdiXion, it now appears to be a Cauſe with 
which they ought not to have meddled; and the other Judges 
ſeemed to agree RP him. Sed adjournatur. 


(198.) 5 Hayes verſus Bickerſtaff 


2 e Ice,. 2 . A . 


& / 


Condition. Leffre covenants to pay the Ren Rent, and to fo tepair, b. &, 
II and the Leſſoz covenants that the Leſſee, paying and 
perfozming all Rents and Covenants, ſhould quietly eq: 
joy, without any Diſturbance by the D. of Richmond, &c. 
The Leffee bzings an Action upon a Bond to perfozn Co⸗ 
venants, and afligns a B2each fo2 Diſturbance by the Duke: 
The Leſſoz pleads that the Leflee had not paid the Rent at 
the Day. The Queſtion was, Whether oz no theſe Wopds, 
paying and performing, did make a Condition; ſo that if th 
Leſſee did not pay and perfozm, the Leſſo2 was not obliged 
to make gdod his Covenants 
Pemberton pro Quer': It is not conditional, but they ar: 
; Roll 414 mutual Covenants, and the Parties have mutual Remedies: 
546 He admitted, that where a Liberty was granted to take ſuch 
4 Leon. o. g Thing, paying ſo many Hens, there if the Party did not 
Sy. 481. pay the Þens the Gzant was void, becauſe the other had no 
2 fo2 the Pens: And he "cited the Caſe of Ambroſe 
Bennett, adjudged in the King's Bench, which was the very 
ſame with this Caſe, and there ruled by all the Judges; and 
he - Ow. 54. which he ſald was a ſtronger Cale, being in 

a 5 
Burrell pro Def' : Jf it be not a Qualification, the dune 
are totally void. 
North Chief Juſtice remembzed the Caſe of A. Bennet, 
cited by Pemberton, and ſaid it wouſd be very miſthieSous i if 
it chould be otherwiſe ; fo2 this Clauſe is now ſo uſual, that 
it is but clauſula Clericorum, and he ſaid, if it ſhould be conftrued 
conditionally, then if the Leſſee broke a Covenant of the 
Ualue of a Penny, it would excuſe the Lefſo2 of the Breach 
of a Covenant of 1000 l. Ualue, 
— And he laid, though at the firft putting theſe Wows into 
rien Leaſes they might have a conditional Dignification, yet 
- PoſtCaſe 470. now he ſaid they were ſo uſual that they were almoſt Mat 
ter of Foꝛm: And he faid the Caſe of Hen and Harriſon ht 
FOES: adjudged in the King' s Bench, where it hrs 
Elb, 
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held, That a Leffo2 having made a Releaſe of all Demands, 
had not releaſed his Rent-Service, which is contrary to 
Lirtleton ; but diſtinquenda ſunt rempora, ko? now it is the 
Fom of a General Releaſe to put it in, and no ſuch Extent. 
intended: But in the pzincipal Caſe it was held, that if he 
had covenanted upon an erp2eſs Condition, there, unleſs the 
[ effee had perfo2med the Condition, he had not been bound 


by his Covenant. Cur' adv vult. NY wt 


Smith werſus Shelbury. © 
HE Plaintiff ſets forth, that there was an Agreement agumpte. 
between him and the Dekendant, that he ſhould make 

the Defendant an Alignment of ſuch a Leaſe , and that the 
Defendant proinde ſhould pay him 101. and in Conſidera- Ptoinde- 


tion that he pzomiſed to make the Alllgnment, the Defendant 
pꝛomiſed him 2 o 1. 


The Defendant pleads, that he had not made the Af- Condition. 
ſignment, and thereupon the Plaintiff demurs. The Que- 
| {tion was, CUhether oz no the Making of the Aſſignment $ty. 481. 
| ounht to pꝛecede the Payment of the Money, oz whether 
| theſe were not mutual P2omiſes, fo2 which they had mutual Ante Caſe 198. 
| Remedies? And to that Dpinion the Court inclined, and 
that here was no Condition pꝛecedent. Dy. 56. Hob. 41. 
| 1 Co. Ughtred's Caſe, And in this Caſe it was agreed, that 

in all perſonal Contrafts the Party is not bound to deliver 

his Goods till he have the Money, unleſs there be a Day 

erpreſsly agreed upon fo2 the Payment of the Money: But 

in this Caſe they held, that proinde made no Condition pꝛe⸗ 

cedent, but only ſpecified the Conſideration; 


1 ry 85 


Milward verſus Ingram. (38050 
5 HE Þlaintiff declares upon a Quantum metuit, and an 
Indebitatus aſſumpſit. 1 


— 5 


Aſſumpſit. 
Poſt Caſe 239. 


The Defendant pleads, that after the ſaid Pꝛomiſeg, he Dicharge. 
and the Plaintiff came to an Account fo2 all Reckonings be: 
teen them, and that he was found in Arrear to the Plain⸗ 
tif 35. and that in Conſideration he would pzomiſe to pay 


the Plaintiff the ſaid 38. he did diſcharge him of the ſaid 
Promiſes, | 


The 
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The Queſtion was, Whether 02 no this was a goon 
Plea? And argued that it was not; fo2 though a Pꝛomiſe 
may be diſcharged by Parol, yet an Indebitatus, which is in 
the Nature of a Debt, cannot; and then this Plea is 11 
in the Nature of an Accoꝛd, and then no Satiskaction being 
pleaded, it is naught. 
North Chief Juſtice ſaid, He always took the Law to be, 
that a P2omiſe might be diſcharged by Parol before it was 
bꝛoke, but not afterwards, fo2 then the Plaintiff is intitle 
1 Cro. 384. to an Aion. Atkins ſatd it is held in Rolle's Reports, Black. 
Poſt Caſe 237. read v. Coke, 43. that a Debt cannot be diſcharged by Parol, 
Et adjournatur. Sed poſtea Judgement fuit done pro Det” pur 
reaſon del account, ut audivi de M. Townſend. 


'DE 


Term. 8. Trin. 


1675. 


In Communi Banco. 


— 


The King ver. Turvill and the Biſhop of Lincoln. 


(201.) 


E Caſe was this: Turvill the Patron preſents by Quare Impe- 
Simonp A. and then A. dies, and then he pꝛelents“ 


B. and then the King preſents; and then comes the 
- Att of General Pardon in the 25th of this King, 
wherein there is a Clauſe of Reſtitution of Foxfeftures, &c. 


The Queſtion was, hether M ts this had reſtoꝛed the Simony. 


Patron to his Right o Preſenting * And it was argued by 
Wilmot, that it had not; and he held, 
1. That a ſimontacal Jreſentation was ;pſo facto void, with⸗ 


out any Depꝛivation. 2 Cro. 573. 385. 


2. That a Contract made when the Incumbent lies in ex- Pardon. 


tremis, is Simonp; fo2 the Caſe here was, that the Guardian 


of the Jnfant Patron made the Conttatt, which was held to 


be Simon per Curiam. Win. 63. 


3. Tho' the Party ſimoniacally pieſented died, yet that being 


a void Pꝛelentation did not ſatisfy the iing's Turn. Hoh. 166. 

4. It is made a Queſtion, Whether Simony may be par- 
doned, Ow. 87. Smith's Caſe ; but that the Court would not 
ſuffer to be argued, but that it might. 

5. Tho' the Sintony be pardoned, yet the Conſequences 
of it may not be pardoned, 6 Ed. 4. 4. 8 H. 4. 21. Bro. 103. 
—_ Co SE: 

6. This reſentment being veſted in the King ſhall not be 
deveſted by the Pardon. 37 Aſſ. pl. J. 27 Ed. 3: 81, 85. 

Simonp is not within the lows noz Meaning of the Par⸗ 
don, Roll 334. 1 Cro. 350. and if it ſhould be pardoned, here 


is no Reſtitution, 1 Cro. 330, 331. 41 Aff pl. 25. 
Eee | Nudigate 


De T erm. 3 This 1675. 


Simony. 


Pardon. 


Conſpiracy. 


G2.) 


Nudigate pro def”: Where the Fat is pardoned, the « Conſe. 
quences are alſo. Plow. 4or. 6 Co. 13. 9 Co. 119. Dy. 123. And 


the Relation of a Pardon by Ack of Parliament hath a vig. 


lent Operation. 3 H. J. 15. 11 H. J. 22. Bro. Treſp. 425. Dy 


Caſ. ult. 5 Co. Loꝛd Windſor's Caſe, Nat. Brev. 33. A Chat. 


tel veſted in the Ring is not reſtozed by a Pardon. 


Dy. 300. The King may grant the Pꝛeſentation when the 
Church is void, and Reffitutions ſhall be taken liberally, 


ag 8 Co. 56. Eart of Rutlano's Caſe, it is much to the Diſha 


nour of the King to avoid bis Patents by nice Con 
ſtrucions. 

North Ch. J. It is very plain, that this Contract, made 
by the Guardian in the Behalf of the Inkant, makes the 
Preſentation ſimoniacal. 2. A Pꝛeſentation by Simonp doth 


not fill the Church, but ft is void ipſo facto; fo that the 
King's Turn fs not gone by the Death of the ſimoniacal 


Pꝛeſentee, but by the Death of the founer Jncumbent. 3. Jn 
Caſe of Simonp, though the King doth pardon the Sim: 
ny, yet the Diſability remains ſtill upon the Perſon, and 
renders him uncapable of the Benefice; as was reſolved in 


158 5 


the Cale of Philips and Drice lately; and there were two Caſes 


cited, lately adjudged in the King's Bench; one was in the 
Caſe of Tombes and Darcy, where an Adminiſtrato2 of Fel 


de ſe h2pught a Sci' Fa' upon a Recognizance, aud the Caſe 


was, That after an Juquiſition found there came a Par: 
don; and it was held, that this had not reſtozed the Admi⸗ 


niſtratrir to her Sci* Fa', becauſe by the Jnquiſition the Right 


was veſted in the King, and ſo was not reſtozed by the Par: 


don; but if the Ack of Pardon had come befoze the Juquiſi 


tion, then the Adminiſtratrix had been reſtozed to the Right 


of Aftion; as was held in the Caſe of The King and Ward, 


vide 3 Cro. 686. al the Court was divided in Opinion; but 


that which made the Difficulty of the Caſe was, becauſe the 
King had pꝛeſented here befoze the Ack of Pardon; and al- 


though the King may revoke his P?eſentation by expꝛels 


Moꝛds; yet whether o2 no the general Wozds of Reſfitution 
- contained in the Pardon ſhall amount to a Revoking of the 


Pꝛeſentation, and of reſtozing of the Patron to his Right 
of Pꝛeſenting, is the great Queſtion. Et adjournatur. 


 Skedwin werſus Lampen. 


HE Plaintiff fomerly bzought an Action upon the 
Caſe againſt the Defendant (an Attomey) fo2 appeat- 


ing fo2 him in a Dutt without any Warrant ; and ſets forth, 


4 | how 
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how that Judgment being obtained againſt him, a Fi! Fa il⸗ 
ſued out of this Court, and 221. was levied upon his Goods, 
but alledges no Place where this Fi' Fa' was executed. 
CThe Defendant to that Action plieaded a frivolous Plea, 
Lai. That J. 8. gave him a Warrant to appear in the ſaid. 
Suit koz the Plaintiff. And the Plaintiff demurred. And 
becaule he had omitted the Place in his Declaration, Judg⸗ 
ment was given againſt him; but the Judgment was en⸗ 
tered Quod placitum predi*ti (defendentis) ſufficiens in lege ex- 
iſtit ad præcludend', &c. whereas in Truth the Judgment was 
not given, becauſe the Defendant had pleaded a good Bar, 
but becauſe the Plaintiff had inſufficiently declared. 
and now the Plaintiff brings an Ation of Conſpiracy a- Bar per auter 
galnſt the Ocfendant, and aliedges that he, together with Klon. 
one W. N. contriving to charge the Plaintiff, did appear in 
the befoze mentioned Suit without atiy Warrant, — 
© The Defendant now pleads the kozmer Judgment, and a⸗ 
bers, that this Action was fo? the ſame Cauſe, And the 
© Plaintiff demurred. 
And it was argued by Shafto pro quer', . 
© 2. That where there is a ſubſtantial Gartance, a kommer 
Aalan is not pleadable. 1 Roll. 391, 354. 


2. here the founer Action is miſconceived, it ſhall not 

be pleadable. 5 Co. Robinſon's Caſe, - 

3. here a Judgment is not well entered, it is not plead: 
%ͤBßÜé 8 Oh 1 

4. Where the Declaration is not good, and the Plaintiff 

fon that is Barred, 4 Co. 40. Caſe of Appeal. | 

= Barton pro Def”: And he relied upon Ferrer's Caſe, 6 Co. ). 

where a Pan hath been once barred, he ſhail be barred of 

all tions of like Mature; and fo tho" they be of a higher 

Nature. 4 Co. 43. Leon. 318. | pa | 

But the Court all were of Opinion, that this was no 

== 000d Bar, the foxmer Judgment being given upon the Jn- 

= (ufficiency of the firſt Declaration; tog although the Defen- 

& ant pleaded, pet that Piea being frivolous is as if it had 

= Never been pleaded, and fo ſhail not ſtand in the Way; 

mind tho" the Judgment be entered, as though he had been 

W barred by the Plea, pet it appearing upon the whole Re- 

cod, that Judgment was given upon the Jnfufficiency of 

- the fir Declaration, it ſhall not be now pleadable; and though 

1 the Plaintiff demurred upon the fozner Plea, yet that being Demurrer. 

YH a bad Plea, the Demurrer is no Confeſſion of it; fo; a De: Confeſſion. 

murrer is a. Confeſſion only of that which is well pleaded, 5 © © _ 
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Hill werſus Pheaſant. 


EBT upon an Obligation fo? Payment ok 601. The 
Defendant pleads the Statute of 10 Car. 2. J. and 
ſays, that the Plaintiff and he were at Play toge: 
ther, and that he loſt 80 l. to the Plaintiff, fo! 
which he nave him Bond, and that tunc & ibidem ft was 

agreed, that they ſhotild play again infra breve tempus; ad 

thereupon about two_Days after they met and played again, 

and then the Plaintiff won 601. moze of the Defendant, fo! 

which this Bond was given; and upon this Plea the Plain: a" 

tiff demurs. A 

And the Queſtion was, whether 02 no this Playing a e- 
cond Time, purſuant to an Agreement made at the firſt 
Time when the 80). was loft, ſhould be all one as though all 
had been at one Time; there being no Averment of ary 
Fraud to evade the Statute * 

And Windham and Arkins held that it ſhould; and that het 
was Fraud apparent to elude the Statute; and they ſaid, 
they could ſee no Difference between this Cale and the Cale 

Patt Caſe 455. Of Edgbury and Roſſender fn the King's Bench, Term. Mich 
Pot Cale 56 61. 1675, where the Caſe was, that Articles were made fo2 * 
racing; and it was agreed, that they ſhould run the iſt ol 

July fo2 501. and the 3d of July fo2 501. more, and the 6th of 

July fo? T9 moꝛe. And an Action being bzought fo1 the fil 


gol 


Gaming. 
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1 5 L. it was held by the Judges ok the King's Bench, that it 


rity within the Statute, and was void fo? all; 
I= the Bace was to be run at ſeveral Days, yet-it 
being purſuant to the oziginal Agreement which included 
all. it was held all one as tho! it had been all to have veen 
upon one Day. And Ackins ſaid, that this was like a Caſe 
which frequently happened in the Exchequer, which was; The 
sing having the Duty of Pꝛiſage of Wines. whlch was one 
Tun in ten, if a Merchant bought twenty Tuns of Wines, 
and would bꝛing over nine Tuns at one Time, and nine 
Tuns at another, to evade the Statute, this the Court look⸗ 
ed upon as a Fraud apparent to cheat the King, and con: 
ſtantly decreed the Payment of tf 
North Ch. J. and Ellis held the contraty, that this could 
not be within the Statute, there being no Averment, that 
this Agreement was made by Colluſion ; fo2 here the Plap⸗ 
ing being at two diſtin Days cannot be within the Statute, 
which ſays At the ſame Time or Meeting; ane this Agree⸗ 


ment to play again is no moꝛe than what is 92dinary amongſt 
Gameſters, as to ſay we'll meer again, &c. und by the ſame 


Reaſon as this is within the Statute, fo a whole Winter's 
Gaming may be knit together and bzought within the Sta- 
tute, which certainly was never intended; but the Deſign of 


I the Statute was, that Men ſhould not in the Heat of Play 


undo themſelves, by giving Securities foz Money fo ſoft , 


fo2 it is plain, if a Man hath ready Money he may lofe as 
much as he will; and if he gives Security koꝛ any Sum un⸗ 


der 1001. it will be good too, as was held in one Mickle- 
thwaite'S Caſe in the King's Bench; as if a Han loſes 1001. 


ready Monep, and gives Security fo2 50 l. moze, this is not 


within the Statute; ad quod tota Curia afſented, And they 
held the Law to be as was alledged in Edgbury's Cafe, be, 
tauſe there, although the Races were run at ſeveral Days, 


pet all was by reaſon of the firſt Agreement, which was in 
that Caſe compulſoꝛy; fo2 if either Party had refuſed, in 


that Caſe the other might have had his Action; but here was 
no ſuch Agreement, as either Party might have had any Ac⸗ 
tion koz, but only a Diſcourſe of playing again. 

And fo, the Court being divided in Opinion, the Plain: 
ut payed Leave to diſcontinue; becauſe he laid, that he did 
not win the 80 l. as the Defendant had alledged, but only he 
thought his Demurrer had been clear, oz elſe he would have 


taken Illue upon that. And thereupon the Court gave him 
Leave to diſcontinue. 


Pff 


W ilſon | 
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Diſtreſs. 


Jon. 197. 
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Traverſe. 


and two Aﬀeirmatives cannot make any Ilſue; and he cited 


bY 


_ (204) 


not be known from other Money. 2. Jt muſt be of ſuch 


15. 22 E. 4. 50. rH 7. 17. 21 Hl. J. 39. 1 Inſt. 47. Where the 
bother Authozities are cited. x Roll. 667. adjudged in the Cale 
_ of Hay. 


fired a Day's Time to ſpeak to the Declaration. 


this Pole ut optimum animal. 


and the Eſtate did accrue to him per jus accreſcendi, and 


not have traverſed the ſole Seiſin? 


Wildon verſus Duckert. 


Reſpaſs ko taking away ſeveral Sheaves and Shocks 
of Com. 
The Defendant juſtified as a Diſtreſs fo2 Rent arreor, 
The ſole Queſtion was, whether Con in Sheal 02 Shock 
was diſtrainable fo2 Rent: 


Jones AtgueD pro quer that it was not; and took theſe 
Differences : 


1. Sheaves oz Shocks of Com may be diſtrained Da: 
mage-feaſant, but not fo2 Rent. 

2. Con in a Cart may be diſtrained, but not in the Sheaf 
02 Shock, fo2 Rent; and the Reaſons are, 1. Becauſe a Dj: 
ſtreſs muſt be taken only of ſuch Things as may be known, 
to the Intent that a Replevin may be made; and therefc 
Honep out of a Bag cannot be diſfrained, 'becauſe It Con: 


Things that may be returned in the ſame Plight in which 
they were taken; and all this appears in 18 Ed. 3.4. 2 H.. 


Baldwin pro def? ſaid, that Point was ſo clear that he could 
not diſpute it; and ſo ſaid all the Court. But Baldwin de: 


Snow verſus Sir William Wiſeman. 


Reſpaſs fo2 taking his Hoxfe. The Defendant favs 
that J. S. was ſeiſed of Black Acre, which he held of 


him by a Heriot, and that he died ſeiſed, and ſo he ſeiſcd 
The Plaintiff replies, that J. S. and he were jointly ſeiſed, 


doth not traverſs that J. S. was ſole ſeiſed at the Time of his 
Death. And fo2 that the Defendant demurs generally, 


1. It was agreed, that when a Oying * is alledged 
generally, it ſhall be intended a ſole Sei 


But the ſole Queſtion was, whether 0? o Plaintiff ſhould 


Bramſton argued that he ought; fo2 elſe here are only two 
Affirmatives, and pet no Conieſſing no2 Avoiding neither, 


4. 22 H, 
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22 H. 6. 23. 1 Bulſt. 48. 5 H. 7. 10, 11. And he lald, there was 
a great Difference between Jointenancy pleaded in the Bar, 
where a ſole Seiſin is alledged in a Count oz Declaration, 
and when it is in the Replication, when a fole Seiſin is al- 
T {edged in the Bar; fo2 the Count is but as Suppoſal, and lo 
© need not be traverſed, as the Bar muſt, where it is contra- 
| Difed; becauſe the Bar muſt be moze certainly and poſi⸗ 
tively alledged; and he cited « Ed. 4. 9. Bro. Trav. 279. Yelv. 
140, 141. 3 Cro. 230. et. 5 

Coniers argued, that the Replication was good without a 
Traverſe ; and he cited Yelv. 221, 31. 2 Cro. 221, Dy. 32. 

low. 230. | | | | 
I ; another Thing was moved, Thether the Omitting of $ubgance. 
E the Traverſe, admitting it ought to be taken, was Matter 
© of Fon, 02 Matter of Subſfance? And to that North C. J. Form. 
ſaid, he had always taken the Law to be, that when vou 
come to the Replication, the Omitting of a Traverſe, where geb. .... 
it ought to be taken, was Matter of Subſtance; fo2 if they 
ſhould not be bound to traverſe, they might plead on ad infini- 
tum. And he ſaid, ſo he had often feen it ruled in the King's 
Bench, that Hoc paratus eſt verificare, inſtead of Hoc petit 
quod inquiratur per patriam, 02 De hoc ponit ſe ſuper patriam, 


| was Matter of Subſtance. — 


Sur le Stat. 14 Car. 2. 2. e (606) 

"THE Queſtion was, Whether that Statute, being an 
1 affirmative Law fo2 the. Election of Scavengers, had 
taken away a Cuffom in the Bozough of Southwark > 

And it was held by North, Atkins and Windham, that it had 
deſtroyed the Cuſtom; the Authozities cited, where affirma: 
tive Acts ſhould not deſtroy Cuſtoms, were Dy. 19, 50. 3 Cro. 
125. 2 Leon. 74. 1 Inſt. 115. 23 H. 8.5. 11 Co. 59, 64. Moor 
iz. Hob. 173. And they ſeemed to take a Difference, that 
& where a Statute fs introdufo2y of a new Law, there it ſhall 
& take away all contrary Cuſtoms, tho' there be only affirmative 
Wows, but if there were a Law befoze, that ſhall not be 
deſtroyed by affirmative Wo2ds, 5 my 
And though an Opinion hath prevailed, that, notwithſtand- wil 
ing the Statute of Magna Charta, where there is a Cuſtom ns 
[02 holding Leets at other Times than are mentioned in l 
the Statute, it ſhall be well enough, and ſo the Law is l. 
taken; but North ſaid, if that Statute were to be conſtrued | \ 
now, it would hardly be ſo taken. i 


Ward — 
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(20%. 5 Ward verſus Bent. 


Stat. 14 Ed. T Reſpaſs fo2 taking his Pozſes. The Defendant uu, 
3.9. 1 fies by Girtue of a Recovery in an Pundzed Court 
% befo2e J. S. Seneſchallum Domini Regis, and that a Levari facizs 


iſlſued out, and by Uirtue thereof he prout Miniſter Curiz di 
ſeiſe the Hozſes upon that Execution. 
The Plaintiff replies, and ſets fozth the Statute of 1, 
E. 3. 9. and avers that this Dund2ed was not granted in #4 
at the Time of making of that Statute. | 
And the Queſtion intended was, How far that Statute 
ſhould extend, and what Pundzeds ſhould be annexed to the 
Sheriffwiek by that Statute? 5 5 
Thele Caſes were cited, where the King ſhall not be bound 
by an Act ok Parliament, 11 Co. 68, 74. Kel. 151. 8 Ed. 3. g. 
and other Caſes, where Subjecks are taken Notice to be 
Owners ok Pundzeds, 14 Ed. 3. 191. 11 H. 4. 8. 8 H. 5. 1 
4 Inſt. 26). 4 Co. Mitten's Caſe, —? 
Baldwin pro quer' agreed, that the King might have hun 
dꝛeds, and lo might a Subject; but then they muſt be ſuch as 
were in the Hands of a Subjet in Fee at the Time of the 
making of that Statute. Arkins ſafd, my Lo2d Chief Ju: 
ſtice Halc's Opinion was in this Caſe, that it extends to ſuch 
only as had been granted out fince the Statute 10 Ed. 1. 
Officers juſti Bllit per totam Curiam that cannot come in Queſtion here, 
fable.  fo2 here being a Court de facto, the Plaintiff ſhall not in this 
Aition try the Title of the Owner; and it is all one as if 
there be a Diſſeiſoz of a Manoz, and a Recovery in that 
Court-Baron, the Dfiicer may well juſtify Executing the 
P?ocelſs, fo2 he that is in Poſſeſſion is Dominus pro tempore; 
4. acc #4 and if they would try the Title, it might be by Quo warrant 
Fr „ | 92 Action on the Caſe; and fo2 that Reaſon they all gave 
Judgment fo2 the Defendant, 


oy — 3 


s 7 „6 tow 4 9 
Po — 


208.) Horton verſus Benfon. 


Arbitrament. D Cſolved, 1. Where the Submiſſion is general and col: 
ditional to end all Controverſies, that an J1difmeil 

fo2 a Battery was not a Controverſy between the Parties 

within the Meaning of the Submiſſion; fo that is the Kings 

Suit, and if the Arbitratozs did award the Ceaſing of ſuc) 

e 2 Pypſecution, it would be void, becauſe it would be to ob 
. | ſtrut Juſtice. EEE 2. Month 


MY 
— AS 


De Term. S. Mich. 1675; 205 
7 Money being awarded to be paid in the Biſhop's Pa⸗ 
lace was well enough, fo2 a Licence ſhall be intended; elpe⸗ 
cially, as it is in this Cale, where the Biſhop Himſelf makes 
the Award. 1 Cro. 226. 3 3 

z. (here an Award is made to pay 40s. fo2 a Treſpaſs, 
&c. that this is a good Award on both Sides, becauſe both 
Parties have Benefit, one receiving the Money, and the other 
diſcharged of the Wrong, Hob. 49. 1 Roll. 253. 


Serle verſus Bunnion. (209.) 


EBT fo2 Rent. The Defendant imparles generally, Plea after Im- 
and then pleads Touts temps priſt. The Queſtion was, Perlance. 
whether he ſhould be admitted to this Plea after a general 
Imparlance. WS: „ | To 
Argued by Barrett pro quer* that he ſhould not; and he ct- 
ted 16 H. 6. 13. Long $to Ed. 4. 141. 26 H:6. 2. and a Diffe- 
rence taken between a bare Debt and a Penalty to pay a 
Debt, as an Obligation with a Condition; koz in that Ante Cate 
Caſe it Hall be ſufficient to plead a Tender at the Dap 156. 
without an Uncore priſt, without a Tout temps priſt; there he 
may piead a Tender to perkozm the Condition, without ſay- 
ing that he was always ready; but when it is koz a bare 
Debt, there he muſt plead Tour temps priſt. Bro. Tout temps 
priſt, 40. Dy. 300. 2 Cro. 627. 1 | 
Conyers pro def' cited 21 H. J. 30. 2 Roll. 523. Bro. Contin. 12, 
The Court held this Plea could not be pleaded after a. 
general Imparlance; koz it is contradito2y to ſay he was al- 
ways ready, and yet to take Time to anſwer to the Decla- 
— | | 
And North took a Difference between the Caſe cited ok an 
Elloin and this of an Imparlance; koz an Eſſoin is befoze 
Declaration, and lo the Defendant doth not know what the 
& Plaintiff's Charge will be; and therefoze he may plead thoſe 
_ Pleas after Eſſoin which he cannot after a general Jmpar: 
lance; but if it Had been a ſpectal Imparlance, it would have 
been otherwiſe, fo2 that ſaves and reſerves the Advantage to 
the Defendant; and they agreed the Difference between an 
Obligation with a Penalty and a bare Debt: But per totam 


Curiam the Plea here was "Mw. . 
aria ©he Plea here was naught after a general Im 


G S & : | Serle 


(210.) 


Treſpaſs. 


Poſſeſſion. 


Juſtification, 


2 Roll. 553. 
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Serle Ver ſus Bunnion. 


Reſpaſs fo? taking his Cattle. The Defendant pleads, 


that he was poſſeſſed of Black Acre pro termino diverſy. i 


rum annorum ad tunc ventur', but ſets fozth no Term in cer. 
tain, no2 the Commencement of his Leaſe, &c. and that he 
took the Cattle there Damage-feaſant. 

North and Wyndham at firſt ſeemed to be of Opinion, that 


this was no good Plea, being pleaded ſo incertainly that 


the Plaintiff could take no Iſſue. 
But Arkins Juſtice was of the contrary Opinion: : And his 


Reaſon was, becauſe Poſſeſſion is a good Title againſt 


every an that hath not a better; and therefoe it is a ſuf; 
cient Juſtification in this Action, to ſhew that he was in Pol⸗ 


leſlion, this being only a tranſitozy Action fo2 Taking his 


Cattle; but if the Plaintiff had declared of Bzeaking his 
Cloſe and Taking his Cattle, and ſo declared of a local 
Treſpaſs, that had affirmed the Poſſeſſion in the Plaintif, 


then the Defendant could not Have juftffied but by making 


Title, and then ſuch an uncertain Alledging of a Term would 
have been naught. [Sed ſemble a moy, that, if the Plaintiff 


declares of a local Treſpaſs, when revera he is out of Pol 


ſſtion, the Defendant may plead Not guilty.] 


North Suffice afterwards ſeemed to incline to Arkins's O⸗ 
pinion; and ſaid, that it is a Caſe of great Jmpoztance, 
fo if the Law ould be contrary, any Stranger may put 
the Tenant in Poſſeſſion to ſet out his Title; the Autho!: 
ries cited were 12 Ed. 4. 12. 2 Roll. 548. 2 Se 123. Yelv. 75: 


Roll. 11, 15. Dy. 289. Bro. TIO ſs, 38. Sed adjournatur ad 
proximum terminum. 

Note; In this Cafe Atkins held the Alledging of a Term 
fo? Pears was Surplus, and the Poſeſſion had been a good 
Title without moze ſhewing. 


And afterwards in Eaſter Term North C. J. delivered the 


Opinion of the whole Court, that the Plea was well enough; 


and it was not necefſary fs2 the Defendant in this Caſe to 
ſet foꝛth the Certainty of his Term, the Plaintiff declaring 
of à tranſitozy Treſpaſs ; but if the Plaintiff had declared 
fo; Breaking his Cloſe, then the Defendant muſt have ſet 
forth his Title in certain; but here it was but like Indute⸗ 
ment; as where the Plaintif declares fo2 a Nuſance, he 
need not ſet koꝛth his Title in certain, becauſe his Title is 


but Inducement. And ſo Judgment may 3 pro def 25 
Cur”, I 
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gument, that the Cuſtom ok Fozeign Attachments tachment. 
in London might extend to attach the Goods of a 

* Cozpozation, where the Cozpozation were indebted, 

and had Goods in the Hands of others. And a Certiorari 
being brought to remove ſuch a Pꝛoceeding in London, a 
| Procedendo WAS granted. 0 . 


. 


Lee verſus Broune. l 
Pe. | 


Denbigh, except ſuch Lands as were then held fo2 Life by 
Copy; afterwards the Inheritance of this: Copyhold was 
granted to the Earl of Denbigh; and then the Copyholder 
dies, and the Earl grants by Copy again, and then foxfet- 
ted all to the King; and the King granted the Manoz, &c. 
and every Part and Parcel thereof, oz that is reputed Par- 
cel thereof, And all this Matter being found by the Jury, 
the Queſtion was, whether theſe Copphold Lands paſſed in 
the King's G2zant by theſe Mozds repoted Parcel? And the 
LID Chief Juſtice North delivered the Opinion of the whole 
Court, that they did paſs. Uhereupon theſe Differences 
were taken, 1. That this Reputation ſhall not be tried by 
the 


TOTE; Jt was held by the Court, after a long At- Foreign A.. 
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HE Caſe was, That Sir P. Forteſcue was ſeiſed of a Pallexf. 41. - 
Panoz, and he grants the Pano; to the Earl of pd Par. 
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Statute of Li- 
mitations. 


2 Saund. 121. 


( 214.) 


Pleading in 


Abatement. 


& iffint judgment fuit done accora', Vide Co. Ent. 380, 384. 


would be within the Meaning; and cited ſeveral Caſes, 
are in the Reaſon and Equity of it, 10 Co. 101. Beufage's 


to a Trover, which, though tt be mentioned in the Begin 


Remedy koꝛ the ſame Thing. Vide Style 230. 


Abatement as well as in Bar. 10 H. 7.11. 2 Rol. Rep. 64. & 


the Country, becauſe it is too uncertain fo2 them to try, 
fo2 it may be reputed ſo by ſome Perſons, and fo2 a gy 
Time, &c. 2. It was held, that if in this Caſe the Jury had 
found only that theſe Lands had been reputed Parcel of the 
Mano?, the Court could not have given Judgment; becayc; 
they had found that which they had not been p2oper Judges 
of. 3. In this Caſe, where the Jury have found the parti 
cular Matters, and thoſe Particulars are a ſolid Gꝛound 
koꝛ a Reputation, the Court hall adjudge it reputed Parcel, 
and fo ſhall paſs by thoſe Wo2ds in the Gant of the King, 


Croſier verſus Tomlinſon. 


Ndebitatus aſſumpſit. The Defendant pleads Non aſſumpfi 

infra ſex annos. The Plaintiff replies, that he was an 
Infant at the Time of the Pꝛomiſe made, and came to full 
Age in anno 72. | 

The Defendant demurred, appꝛehending that this Action is 
not within the Pꝛoviſo that ſaves the Right of Inkants till 
they come to their full Age, becauſe it is not mentioned there. 

Turner argued, that if it were not in the Mozds, yet it 


where Acts of Parliament ſhall be conſtrued ro extend to 
Things that are not in the Letter of the Law, when they 


Caſe, 2 And. $7, 150. 1 Cro. 163, 245, 333 381, 533, 534. 19H. 
8. 11. Where this very At is conſtrued by Equity to extend 


ning, is not elſewhere. | = 
And all the Court (but Ellis) conceived, that it may be well 
compziſed under the Cow Treſpaſs, becauſe ft is Treſpaſs 


upon the Caſe; but however it is in the ſame Reaſon with 
thoſe mentioned; fo2 it would be range, that an Afton of 


Debt ſhould be ſaved to the Inkant, and yet that he ſhould 
be barred of his Indebitatus aſſumpſit, which is but another 


5 Major and Bird verſus Shelby. 


© 7HERE the Matter goes as well in Abatement as in 
Bar, it is at the Eleſtion of the Party to plead it un 


fic judgment fuit done per Cur”, 
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Page verſus Turlſt. 0 


HE Dekendant being Sheriff of Middleſex teturned 8 le 
a Cepi Corpus, with a Paratum habeo, and brought © * 
not in the Body, but had taken Bail, accozding as delete. 
is the uſual Courſe. The Queſtion was, whe⸗ 

ther an Adlon upon the Caſe would lie againſt him o2 not ? 

And it was argued by Stroud that it would not lie; and 
be cited 3 Cro. 460, 624, 852. 2 Cro. 296. 
| Pemberton fo; the Plaintiff argued, that the ation would 

lie; fo2 although the Sheriff may be anterced by the Court 

fo a Cepi returned, and not bzinging in the Body, yet that 

is no Satisfattton to the Party, if he do not appear; and 

| the Sheriff here is at no Miſchief, fo2 he may remedy him- 
lelk by his Bond againſt the Bail. 

Brut the Court inclined that the Aﬀion would not lie; fo2 

they ſaid, by the Statute of 23 H. 6. the Sheriff is compel- | 
lable to take Bail, and he is bound to return a Cepi, (fo? poſt Caſe 

he will not be allowed to return, that he hath took ſufficient 226. b. 

Sureties,) and therefoze it would be hard, that an Action 

(ould lie againſt him ſo long as he purſues the Statute, 

and the Amerciaments are compulſozy upon the Sheriff, and 

the Bonds upon the Parties, to bzing them to appear; and 
the Party may be ſatisfied by the Sheriff's Aſſigning of his 

Sail-Bond, which though the Tourt cannot "_ him to 
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do, pet they will make hint weary by gmerciaments : And ij if 
this Action ſhould lie, the Sheriff would be in a great Dj. 
lemma ; fo2 if he refuſes Bail that is ſufficient, an Afton 
lies againſt him (but per Pemberton, it muſt be clearly pꝛoved 
that the Bail is very ſufficient) : And now, if when he hath 
taken Bail, and returned a Cepi, which he is bound to do 
an Action honld lle againſt him, it would be very hard. 
And it was ſaid by ſome, that if he took tnſufficient Vail, 
an Adlon would lie againff him: But North fald, he never 
had known any ſuch Action bought. And Pemberton could 
cite no Pꝛecedent fo? the TY Aﬀton. Er adjournatur uſq, 
Term. Mich. | | 


(216.) | | Lady Thomborough. | 


eme Covert. H E being covert (i. e. the Mike of Sir Thomas Thorn. 
| borough) ſealed a Bond; and being arreſted and carried 
to Puſon, upon Affidavit made that ſhe was Covert, and en- 

tring her Appearance, 1 Court N her without Bail, 


1 


(21% ĩ Sir William Hickman werſi Thorny. 


i 
1 


= 
— = 
-- 
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Replerin. | We Defenvant avows for Damage-feaſant in his Free- 
The. Plaintiff repites, that he was ſeiled ok a Þouſe and 

two Acres of Land in B. and that he p2eſcribes fo2 Common 
belonging to his ſav Houſe and two Acres of Land, in the 

Field of P. whereof the locus in quo was Parcel. 

The Defendant rejoins, that there was a Cuffom in the 

ſaid Field, that any Owner ok Lands might fncloſe any 

Parcel of Land lying together in the ſald Field, and exclude 

the Commoners in the ſafd Field. 5 

The Plaintif? demurs, and objects, that this Rejoinder is 

naught; becauſe here is a Pzeſcription pleaded againſt a 
D:eſctiption, without traverſing the firff Pꝛeſcription, which 

is not good, zccomving to Aldred's Caſe, 58. 1 Cro. 432. 

Preſcription But the Court ſeemed to incline that may be well enough; 

againt Pre- fo; a particular [Preſcription may be controlled by a general 

be. 432. Cuſtom, though it cannot by another Pꝛelcription; as in 

he Caſe where a Man peeſcribes fo2 a Map, oz fo2 Lights, 

Jones 375. another cannot pzeſcribe to ffop them up; koz when they 

were once ſtopped up there is an End of them: 2 But here is 

a Cuſtom which is of a N Extent and Latitude * 

9 Þ the 
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-he Preſerſptfon,” there it map be good without traverſing 
the Preſcription ; fo2 if one o2 two Men incloſe, pet the Par- 
ty has his Common in the Reſidue, and ſo it may ſtand with 
ATCC... oc. oa 
But the Queſtion made by the Court was, CUhether oz 
no this were a good Cuſtom, as it is here laid? But they 


2 


veral Men have ſeveral Parcels of Land lying in a com⸗ 
mon Field, and they common together, to peſcribe koꝛ In⸗ 
cloſure againſt one another, and to erclude Common; fo? 
thoſe that are ſo excluded have the ſame Benefit of In⸗ 
cloſure too; but when a Man pzelcribes foꝛ Common appen- 
dant tu a Houſe and two Acres of Land, which are not Parcel 
of the Field, as the Defendant doth here, there it ſeems to be 
an unreaſonable Cuſtom to exclude him, fo2 he cannot have 
the ſame Advantage againſt them, eſpectally as it is here; fo2 


| i voth not appear that this Place was Parcel of a great 


commonable Field: And the Defendant conſented to pay 


} Cofts and mend; fo2 they thought the Truth of their Caſe 
E Would be the ſame with Sir Miles Corbett, 7 Co. 5. where 


a Pan hath Lands lying intermirt in a common Ffeld 
Common in all the laid Field, except his own Lands. 


is 


D E 


where he pꝛelcribes ko Common, there he preſcribes koz 
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1676. 


in Communi Banco. 
Roy! = FI HE Delivery of Goods to the Defendant, if ty 
38 3 were Goods ok the Plaintiff, oz of a Strange, 


was held a good Conſideration fo2 an Aſſumelt 
but if they were the Goods of the Defendant, i 
was held no Conſideration, becauſe he did no moe than by 
Law he was compellable to da. This Difference was take 
by North Chief Juſtice, nemine contradicente. | 


Jud ge Ellis being this Vication removed, Sir Willam Scronti, 
one of the King's Serjeants, was ae in his Place the ft 


Day of this Mich. Term, and he took his Place upon th: 
Bench Diob. 28, St, Simon & Jude. 
1 


(219.) Sſault and Battery was bꝛought fo2 beating him the 

firſt of May anno 28 of the King. 
Poſt Caſe The Defendant juſtiſied de ſon Aſſault demeſne the fitit Il 
257. b. May prædict' anno 25 Regis; and it being debated whether 0 
no this Plea was good, it was held by the Court to if 
iCro. 514. ROD enough, either ik it be conſidered, that in Battery tif 
Time ts not material, but the Plaintiff may lap it at an! 
Time; and ſo, though the Defendant juſtifies another Day, 

it hail be intended the ſame Battery; 


2 Cro. 429. ©? elſe there being the Moꝛd Predict to the Day and Pe 
rely. 94 Of the King miſtaken, it ſhall be Surplus and void. 


1 : 
Baſſet 


. ˙ - a 


ee CC SS IIS ñꝗ f et 5 oa: 
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* Term. S Mich. 1676. 
Baſſett verſus Salter. 


PHE Queſtion was no mo2e, than whether, after the 

| Gaoler had ſuffered a Perſon in Execution volunta- 
riſy to eſcape, the Party at whoſe Suit he was in, might 
take him again? And the whole Court held it ſo clear 
that he might be taken again, that they would not ſuffer it 
to be argued, it being fo often lately reſolved; as in the 
Caſe of Crune and King fn this Court, where the Court 
was divided; and the Caſe of Vinter and Allen, where Judg⸗ 
ment was given in this Court, and affirmed in a Writ of 
Erroz. 1 Rolle 901, 902. 1 Leon. 313. And North Chief Juſtice 


(220.) 
Eſcape. 
Poſt Caſe 519. 


1 Roll. 902: 


ſaid, Since the Law is ſo ſtrict, that Matters of Deed ſhall 


not be diſcharged but by Deed, he wondzed that the Law 
ſhould admit an Execution to be diſcharged by a Piſtake of 
the Plaintiff's; as he cited a Caſe where a Creditoꝛ went 
over to the King's Bench to treat with a Pꝛiſoner, and 
bꝛought him but over the Mater to a Tavern to treat, and 
it was held that he could never take him again; and ſo the 
Law is clear, when he is once diſcharged by the Conſent of 


the Plaintiff; but he could never ſee any Reaſon why it 


| fhould be in the Gaoler's Power to diſcharge the Party ſo 
| as the Plaintiff chall never take him again, 


Oldenburgh's Caſe. 


1 was brought upon a Judgment in a Court Ba⸗ 
ron: The Dekendant offered to wage his Law. 

1. It was held clearly, that he might wage his Law fo? 
luch a Debt, becauſe it is not a Court Baron. 

2. It was held, that this Recovery and Judgment did 


(221.) 


Wager of 
Law. 


1 Brownl, 67. 


make a Debt, fo that the Wager of Law muſt be upon a 


 Suppoſition of Payment. 


3. They held, that the Court in this Caſe might, ff they 5 


pleaſed, require ſpectal Compurgatozs, it appearing that 
here was a Debt, fo2 the Recovery makes it ſo; and the 
Party refuſed to anſwer whether he had paid it oz no. 
And ſao it was ſaid (by Wirley, Pꝛothonotarp) the Court oz- 
dered it, where a Man came to wage his Law in an Action 
of Debt fo2 a Pain in a Court Baron, and the Party re- 
fuſed to anſwer as to Payment, 


4+ £2 4. Jt 


I Brownl. 67 


Suche —— 


114 | - 


De Term. 8. Mich. 1676. 1 


Juriſdiction 
Inferior. 


A It was held, an Afumpfic fo2 Rent, though there were were a 
ſpecial Pꝛomile, ought not to be bꝛought fo2 Rent in an 
Jnferio2 Court, becauſe it concerns the Realty. 


AS a Quantum meruit fo: Mozk done in London will not 


Poſt Caſe392, Ilie in an Inkerioꝛ Court, though the Promiſe were made 


393+ 


Detinue for 
Jewels pre- 
| ſented. 


(222.) 


Coſts. 
Poſt Caſe 233. 
3 


_ the Jurisdiction, {0} the Jury muſt inquire of the 
get 

And "Nanh. cited a Caſe in the Ving 8 Bench, where a 
Pan courted a Ladp, and had pzeſented her with ſeveral 
Jewels, and after, the Match bzeaking off, he brought a 
Detinye fo the Jewels, and ſhe offered to wage her Lay; 


and the Court did admonich her, that, if ſhe had not reſtozed 


them, ſhe ought not to wage her Law; fo2 ſhe ought to re- 
ſtoze them, though it were on the Pan's Side, becauſe it 


was Cauſa matrimonii prælocuti: And in this Caule the Par: 
ties 1 Conlent en to Iſſue. | 


Styleman verſus. Patrick 


Commoner bꝛought an Adtion ok the Caſe . 
one that treſpaſſed upon the Place where he had 


Kenn; and the Jury gave him 108. Damages and 495 


Coſts. 


And it was moved by Serjeant Barton, upon the new 
At of Parliament, that he might have no moze Coſts than 


Damages. 


And North Ch. J. ſafd, this Statute was made with re- 
ſpe to the Statute of 43 Eliz. 6. fo2 there it is pꝛovided, 


that in perſonal Actians, if the Debt oz Damage is un⸗ 
der 40s. &c. the Judges may make the Poſtea, and the 


Plaintiff ſhall recover no moze Coſts than Damages; 
but there Treſpaſs and Battery are excepted; and then this 
Statute pzovides in thoſe Caſes only; the Difference is, 
upon the Statute of 43 Eliz. the Party ſhall have his oi: 


nary Coſts, unleſs the Judge certify; but upon this laſt 


Statute in Treſpaſs and Battery, when leſs than 40 8. is 
given, the Party ſhall not have o2dinary Coſts, unleſs the 
Judge do certify. 
And he ſaid it was held by the Judges, that ſuch perſonal 
Attons, which din not bzing the Title of the Land in Que | 

ſtion, were not within this Statute, except Battery; and 


therekoze he held, this, being an Action upon the Caſe by a 


Commoner, could not poſlibly bung the Title of the Land 
in Dueſtion; and beſides, ** Statute was made to t 


1 


—— 


De Term. S. Mich. 1676. 

Suits fo2 petty Treſpaſſes; but this might be a great Trel⸗ 

paſs, altzough one Commoner might be damniſied no moze 

than os and ſo he conceived it was not within the Sta- 

tute; and ſo did Windham and Scoggs. . 

Put Arkins held, that this was within the Statute; koz 
although the Title of the Land could not come in Queſtfon, 
yet Common is concerning Land, and a Yan may have 

freehold in if. 8 B 

and per North, Here it appears his Title was in Que⸗ 
tion; fo2 he muſt pꝛove his Title in Evidence, as it is al- 
ledged in the Declaration. And they all agreed, that where 
it appears by the Recowd that a Title is in Queſtion, there 
is no need of the Certificate of the Judge. 

But per Atkins, It may be the Defendant would confeſs 
his Title upon the Trial, and then it would not be in 
Queſtion. 3 „ 

But, accozding to the Opinion of the other Thee, the 
Plaintiff had his ozdinary Coſts. 

Then it was moved by Barton in Arreſt ok Judgment, 
that he had not ſufficiently averred his Right of Common, 
becauſe it was only alledged, that whereas J. S. was ſeiſed 
of the Land, Cumque etiam the Plaintiff had Right of Com- Cumque eri. 
mon, and this was no poſitive Affirmation. am. 

But per Curiam, It is well enough: And they took this style 353. 
Difference, That where an Action is bzought koz a bare 350. 
Treſpaſs, there to alledge the Treſpaſs with Quod cum is 
held not good, becauſe all the Pꝛecedents are contrary, koꝛ 
they do expꝛelly ſap, that they did Treſpaſs, but in an Action 
of the Cale it is well enough, and all other Aﬀtons; and 
here the Right of Common is but Inducement as it were 
to the Action, though it muſt be pꝛoved too. 

And North ſaid, he would kain have holpen it in Treſpaſs, 


| but that all the Pꝛetedents are contrary; Et iffint fuit renus 
in Term. Paſch. 1679. 2 | OS 


— 


Read verſus Dawſon. (223.5 


( \=BT upon an Obligation againſt an Executoz, who juagment 
4\_/# pleads a Recovery in Debt and Judgment, and that pleaded by an 
he had not Aﬀſets vltra, &c. After a Uerdit, it was moved tor. 
| that this was no good Plea, becauſe fo2 all that appears 
| this Recovery might be upon a Debt foz a Simple Con: Vaughan 94. 
tract; ko; a lea ſhall always be pꝛelumed ſtrongeſt againſt 

him that pleads it. Plow. 46. 1 Inſt. 102. 3 H. 5. 2. And then 


though 


— o — 2 
* 


216 De Term. 8. Mich. 1006. 
though a Uerdi# be fo the Defendant, pet he ought not wu 2 
have Judgment; and cited Nicholls g Caſe, 5 Co. Moor 87 The 
Hob. 112. tail 
But the Court ſeemed to incline, that it was well era) Ml the 
alter a Uerdi#, though perhaps upon a Demurrer it might an 
have been bad, accoding to 8 Co. 133. Turner's Caſe, u i - 
that Caſe was not after a Gerdi, but upon a Demurrer, I bei 
though it was alledged by Goodfellow to be after a qr: ſha 
dick. Cur adviſare vult. by 
tal 
(224) Southcott verſus Stowell. Bo 
ana n li i- IN a ſpectal Uerdit the Caſe was: Tho. Southcort, having Wl © 
PotCaſe232. 8 Iſſur Sir Popham and William, upon the Marriage of te - 
"25 catd Sir Popham covenants to ſtand ſeiſed to the Uſe of Sj 1 
Popham and the Heirs Male of his Bodp, Remainder to 
* Heirs Pale of himſelf, Remainder to his own Right Wi 1 
Deirs. 
Sir Popham has Iſſue Edward and five Daughters, and ti 
enters and dies; then Edward enters; then Thomas the fa b 
ther dies; then Edward dies without Jſſue, 10 
Che Queſtion was, who ſhould have the Land by Uirtue BR 
of this Limitation, whether William the poungeſt Son of 
Thomas, 02 the Daughters of Popham who were Heirs Ge: L 
neral to Thomas? And here were two Points: 
1. Whether this was a good Limitation to his own 
Deirs Male, oz whether it was void, accozding to 1 Inſt, 22. | ( 
9 85 becauſe he had nat parted with the whole Fee out of hin, e 
Ds. 1:6. and then by 1 Inſt. 22. b. the Limitation is void; fo2 altho 1 
bolt Cale 476. a Pan map upon a Feoffinent, &c. raiſe an Ale to his Þeits 4 
Pale, ſo as to make his Heirs a Purchaſe, yet this being 
upon a Covenant to ſtand ſeiſed, the Fee remains always in fl 
the Feoffoz, when he limits the Remainder to his own right t 
Heirs, this is the old Reverſion in him: And Windham ſeem: \ 
ed to incline, that although a Gift to a Man's own Heits WM d 
Male, at Common Law, might be votd, yet by way ok Ul 1 
{t might be well enough; and ſo this differs from the Caſe in a ] 
„ r 240-" | 
Deſcentof an 2. Admitting that this were a good Limitation of an C 
Ettace-tail. ffate-tail to his own Heirs Male, whether William the Uncle 
of Edward ſhould take, o2 the Siſters of Edward, upon d | 
Suppoſition that the Tail was ſpent, and then they were 1 
| bein to Thomas? 
. 


an 


and fo2 this Point the 
Thomas Died, Edward his © 


ſcent 
peir to the Gzandkather, 
hall take by Deſcent ; ko t 
by the Statute De donis. 1 Inſt. 24. b. = | 
But they agreed, that be could not have taken this Eftate- (” 
tall by Purchaſe, becauſe there ſuch an Peir ought to be 
| a compleat Peir, accoding to the Difference 1 Ioft. 24. b. 
North Ch. J. held, that this Eſtate⸗tall was in Contin⸗ 
gency till the Death ol Thomas; fo: if Edward had died 
without Ilue Male in the Life of Thomas, then there had 
been no Þeir Male of Thomas to have taken, and then that 
| Limitation had been void, becauſe the Remainder could not 
have veſted upon the Determination of the pꝛecedent Eſtate. 
| Sed quere de ceo, car ſemble a moy, that upon this Limita- 
tion an Eſtate fo2 Life by Implication reſults to Thomas, 
and then, ff Thomas had ſurvived Edward, he might have 
been leiſed in Tail, with Remainder to his right Heirs, Sed 
adjournatur. Vide le caſe de Pybus and Mitford, poſtea 232, 442. 


Lord Townſend verſus Dr. Hughes, Chancellor 25.) | 
of Norwich. 


| .CCandalum Magnatum f02 theſe TU02ds : The Lord Townſend pg Caſe 227, 
i) is an unworthy Man, and acts contrary to Law and Reaſon. 229. | 
.Upon Mot guilty pleaded a Trial was had in Norfolk, and 
40001. Damages given to the Plaintiff. 
Jt was moved in Arreſt of Judgment, that theſe are no 
| ſuch Moꝛds as are within the Statute to raiſe Difcozd be⸗ 
tween the King and his People; -fo2 to ſay He is an unworthy 
Man, being ſpaken in general, impozts no particular Scan⸗ 
dal, koz in ſome Senſe, as upon a religious Account, eve⸗ 
| 1» Yan map be ſaid unworthy ; :but if he had ſaid an unworthy 
Lord, that had implied, that he had been unwozthy of that 
Honour which the King had thought fit to confer upon him. 
Aud fo; the. other Mozds, that, he acts contrary to Law and 
Neaſon. it is not ſcaudalous; fo2 every Man daily bꝛeals the 
penal Laws; and to ack againſt Reaſon is no moze than to 
M againſt Law, .which is Summa ratio. NT 
Aud they cited 2. Cro. 196. where ko: wozle Moꝛds the 
durt was dinided, whether the adion lap -o: not; and a 
K k K | Cafe 


Ma. . 


28 De Term, 8 Mich. 1676. 


. 


(226.) 


Debt for 
Rent. 


Caſe was cited, which was Trin. 1656. Rot. 254. betwir 
Maudit and The Earl of ere where the Moꝛds were, b. 


is a wicked Man, a cruel Oppreſſor, and an Enemy to the Refor. 
mation; and in that Caſe it was held the Aion would lie, be. 
cauſe there was a great Scandal, to be a common Oppꝛeſſoꝛ xc 


And the Duke of Buckingham's Caſe was cited, where the 


Wiows were, You are uſed to do Things againſt the Law, and Pound 
Men's Cattle, ſo that they cannot be replevied ; und held attonable, 


And the Marqueſs of Dorcheſter's Caſe was cited, which 


wa 8, My Lord Marquis is to be valued no more than that Dos. 


And North Ch. J. moved to arreſt Judgment in the King's 
Bench, and laboured in it all that ever he could, and ye 
they would not arreſt Judgment. ATE 

And they all wondered how an Aﬀfon came at firſt to be 
bought upon this Statute, to recover Damages to the 
Party, when the Penalty pzeſcribed in the A is by Fine 
and Jmpziſonment; and though it be byought with a Tan 


quam, pet the King hath nothing by it; but they ſaid, it is 


too late in the Day now to make it a Queſtion, whether the 
Action would lie o2 not; but Atkins fad, the firſt Pꝛecedent 
that he could find was in the Time of ki. 7. in Kelloway. Ad. 


journatur. Poſtea Caſe 227. 


Floyd verſus Langfield. 


N Action ok Deht fo2 Rent was brought againſt the 
/ \ Defendant as Executrix of A. The Caſe upon a ſpe 
tial Uerdit was, That A. being ſeiſed in Fee of certain 
Lands, ſeaſed them to B fo2 ninety-nine Pears in Conſidera: 
tion of zoo! and B. redemiſes the whole Term to A. rend2ing 
201. Rent per annum; [the Intent of the Bargain being to 
ſecure an Annuity of 20 l. to B. which he purchaſed with the 


- 3ool. then A. dies, and the Defendant entered upon thoſe 


redemiſed Lands as Guardian to her Son. | 

In this Caſe it was agreed, 1. that when a Termoz al 
ſigns his whole Term, rendzing Rent, although he cannot 
diſtrain, becauſe he hath no Reverſion fn him, yet he may 
maintain an Aion of Debt againſt the Lefſee upon this Cot 


track. 2 Cro. 487. 45 Ed. 3. 8. Moor 126. 


Executor de 


à Term, and he ſhall be liable to the Payment of the Kent; as 
it was held in the Caſe of Porter and Swetney, B. R. Trin. 1653. 


ſon. tort. 


2, It was agreed, that there may be an Executoꝛ de ſon tort of 


3. Jn this Caſe here can be no Executoz de ſon tort of the 


Term, becauſe it is merged in the Reverſion, and is betone 


one intire Eſtate with that, and ſo, when the Defendant 
I | entered 


— 
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1 


entered as Guardian to her Son, the could not be an Ex- 
etutoꝛ de fon tort, becauſe the Term was not in Being. 


Ellis verfus Yarborough, the Sheriff of Yorkſhire. (226. b.) 


4 E Defendant pleads the Statute of 23 H. 6. That x... 

1 he let him to Bail, and took ſufficient Suretics of two 
ſuffcient Men, having ſufficient within the County. : 

The Plaintiff replies, abſque hoc, that he did not take ſuf- | 
ficient Sureties, having ſuſticient within the County, The 
Defendant demurred. In this Caſe it was held, - 
:. That ſince the Statute of 23 H. 6. if the Sheriff took 
| ſufficient Sureties, he was not chargeable in an Afton 
| fo an Eſcape; becauſe by that Statute he is compella⸗ 
| hle to take Bail, and ik he refuſes an Acton lieth againſt 
| him, if the Bail tendered were ſufficient, But vet the 
| Court ſaid, that had been madea great Queſtion, becauſe by 
the Statute he is to return a Cepi Corpus, quod paratum ha- 
bo; and they ſaid it was a Caſe yet depending between Page Ante Caſe 
and Turlſes in this Court, which was not yet refolved; and 215. 
the Authozities cited fo2 that were 3 Cro. 460, 852. Noy 39. 
= 2 Cro. 419, 550. 5 8 

2. It was argued, that ik the Sheriff took inſufficient 

Bail, he chould not be chargable in an Action koz an E⸗ 
| cape; becauſe he is to be Judge, and take what Bail he 
{ pleaſeth; and if the Bail be inſufficient, it is at his Peril, 
| for the Court will amerce him till he bzing in the Body. 

and fo? that they cited 2 Cro. 286. 3 Cro. 808. „ 
But in this Point the Court were divided; fo2 Atkins 
thought no Action would lie againſt him, tho' the Bail were 
inſufficient, but he was to be puniſhed by Amerciaments. 
Windham thought, if any Aﬀion did lie, it ought not to be 
a general Action fo2 an Eſcape, but a ſpecial Action; as it is, 
if the Pledges be inſufficient, in a Replevin. 
But North and Scroggs were of Opinion that this Action 
would lie well enough, and that the Party had an Intereſt 

in the Body when it was arreſted; and they ſaid, this 
would be to run to another Extreme from the Caſe of Page 
and Turlſes; fo2 there it was doubted whether Eſcape would 
not lie, though he took ſufficient Bail; and here it would 


be hard to hold that it ſhould not lie, if the Bail were in- 
ſufficient. Et ad journatur. K 


* 


But afterwards it was adjudged per tot' Curiam, that the 

Mion would not lie fo2 the Party, but the Sheriff ts ta be 
amerced till he bzing in the Body; and he is Judge of the 

Bail, but the Party hath no Remedy by Action. D E 


(22.0) 


Ante Caſe 
„„ 
Poſt Caſe 229. 


DE 


Term. 8. Hill. 


1676. 


In Communi Banco. 


Lord Townſend Verſus Dr. Hughes. 


ed, that theſe Wowds, that He is an unworthy Man, 
ure too general; and where general Moꝛds do te: 


: Qi Magnatum. Serjeant Maynard pro def” argu 


the general Moꝛzds ſhall not be affonable; as if a Lodd in. 
vites a Pan to Dinner, and beats him with the Spit, he 


- does unwozthfly, and yet theſe Wozds ſurely would not be 


aftfonable, ik one had laid ſo of a Lozd. 


Belides, it cannot be dented but a Man may .juſfify in 
an Attion upon this Statute, and here the Mozds are (0 


general in their Signification, that it would be impoſſible to 


make a Juſtification, 
And to ſap He acts contrary to Law, fs no mo2e than every 
Man doth, ik he doth but tranſgreſs agatnſt a penal Lav; 
and ik a Judge gives Judgment miſfaking the Law, he aft 


late to ſuch Particulars that are not atfonable, there 


:contrary'to*Law, and yet to lay ſo ok a Judge would not 
be aftfonable. 
Pemberton pro quer': The State of the Kingdom, at the 
Time of *the mabing ok this Statute, being conſidered, 
will tend much to the Understanding the Meaning of it. 
And koꝛ that we muſt know, that the State ok che Bing 


dom at that Time was Milittary; thelr Tenures, yea thel 
very Reereations were Matz, und the Divo al | 
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De Term. S. Hill. 1676. 1 
ulual Means of attaining Titles and Dignities; and then 
the Uſe was, that if any of the great Men received a Pꝛa⸗ 
vocation, they peſently betook themſelves to their ©wo2ds 

| fo: their Cindication; and that was the Reaſon of making 
| this and other Statutes againſt Riots and Livertes, &c. 
And therefoze it is ſufficient upon this Statute, that the 
oss be ſuch as in Pzobability are provoking, though they 
be ſuch as in the Caſe of a common Perſon would not be 
afttonable; and therekoze in the Low Wincheſter's Caſe, 
; Leon. 376. He impriſoned me till 1 gave a Releaſe, are aftion- 
able; and he cited 12 Co. Lo2d Northampton's Caſe, Loꝛd 
Shrewsbury's Caſe, &c. 2 Cro. 196. And to that which hath 
been ſaid, that it was wonder'd that Aﬀtons were at fir> 
permitted upon this Statute, he ſaid, that whereſoever a 
Statute pꝛohibits an Evil, he that is damnified by the do- 
ing of that may have his Action. And he admitted, that 
Uoꝛds upon this Statute may be extenuated in their 
Peanings by the Circumſtances, as in Lozd Cromwel's Caſe, 
and that the Party may juſfify, as to an Action upon thts 
Statute, although perhaps that will not ercuſe him as a 


Publicher of News, &c. fo2 the Wozds ought to be falſe that 
are ationable here. Curia adviſare vult. | 
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Information againſt Sir Milliam Turner. (228. 


T being moved by Serjeant Baldwin, that they might a⸗ Amendment. 

mend their Inkozmation, (which was fo2 not executing 
the act againſt Conventicles) and leave out Manſionali, and 
let it be Domo only; the Court ſaid, they did not know that 
there had been any Amendments in the Caſe of Inkozma⸗ 
tions upon penal Laws; and that Inkozmations upon penal 
Statutes were ercepted in the Statutes of Jeofails ; but in 
Inkozmations at Common Law the Court may grant an A. 
mendment, And North Ch, J. fatd, there could be no q- 
mendment of an Indictment, becauſe that was found by 
twelve Men upon their Oaths. 


Bent and Services. 
The Plaintiff replies Hors de ſon Fee. Defendant demurs. 


Obj. That a Man cannot plead Hors de fon Fee, without 
taking the Tenancy upon him. 1 Inſt. 1. b. 


Reſpaſs. The Defendant juſtifies by a Diſtreſs fo? (228. b.) 


L 1] Anſ. 


8 8 — A. = ve 
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(229.) | 


| Scandalum - 
Magnatum. 
Ante Caſe 


225, 227. 


5 Co. 126. 


9 Co. 59. 
12 Co. 37 


2 Inſt. 5 5.74. 


Anſ. That is meant in Caſes of Afliſe and Repienn 
where the Title is in Queſtion; but this being but an g 
tion of Treſpaſs, the Poſſeſſion is ſufficient to maintain the 
Aﬀton againſt any Man that hath not a better Title, am 


per Cur', it is not neceſlarp in this Ackion to take the Te. 


nancy upon him. And per Atkins, All the Caſes in Bro. Abr. 
Tit. 1 Hors de ſon Fee, ate in . Cee. —_ pro quer” niſi 


Lord Townland verſus Dr. Hughes 


Wyndham and Scroggs, that the Plaintiff ought to have 
his Judgment. Arkins pro def. 

- Scroggs: Wows ought to be taken in a common and na: 
tural Senſe, and are neither to be ſtrained by wap ok Aggra: 


vation no Mitigation. He ſaid, if a Man had ſaiv, He had 
beep a weak Lord, and had acted, &c. that had not been Ac. 


tianable, becauſe that had only implied a Defef in the Un: 


derſtanding; but to ſay He is unworthy implies a mozal Mil: 
carriage, and an Erroz of the Will, 


Although theſe Nozds are general, and charge him with | 


no particular Crime, pet they are actionable; and although 
it be no nood Return in a Biſhop fo? refuſing a Parſon, to 


ſay that Ke is criminoſum, pet it is a Slander of a Nobleman 


to ſay of him ſo in general; and he cited the Caſe of the 
Lo2d of Leiceſter, He is an Oppreſſor, and an Enemy to the Re- 
formation. 


Atkins pro gen 1. due muſt conſider the Occaſion of this 


Law, and that we find in Sir Robert Cotton 173. that Men 


were like Dogs devouring raw Fleſh, i. e. they were ready 


to devour and deſtrop one another. 


2. (Uhat it did intend to pꝛovide again, and that was 
great Dangers that were like to come unto the Realm, 

3. The Puniſhment, 

We muſt likewiſe conſider, that there is nothing made a an 
Dffence by this Act, that was not lo at the Common Law; 
but being prohibited by this Act the Crime is aggravated; 
as the King's Proclamation doth not make anp Thing an 
Offence that is not ſo befoze, but it adds an Aggravation 

to the doing of it afterwards, 


Although the AX doth not ſay that the Party ſhall have 


an Afton, pet he hath that by Operation of Law; foz whetr- 


ſoever a Statute doth -pzohibit a Thing, and a particular 


Perſon — is — by the doing of it, he = 


TOW. the Court gave Judgment in this Caſe, viz. North 


— 


Pe Term. S. Hill 1676. 


have his Action upon the Statute fo2 it by Conſtruftion of 


Law. 10 Co. 75. 12 Co. 1335. | 

all Mods that are ationable at Common Law are not 
upon this Statute; fo2 it appears by the Statute that they 
ought to be terrible Mozds; but no Mozds are affionable 


upon this Statute that are not ſo at the Common Law. 
Theſe Mods are too general, and the Law doth not give 


ations fo2 ſuch general Mods. 1 Roll. 57, 43. 1 Cro. 110. 


And moſt of the Caſes have had in them ſomewhat of a par- 


ticular Accuſation. 1 Sheph. Abr. 28. Wows that may equally 


be inclined to a moze ſevere oz a moze mild Senſe ſhall be 
| always taken in the moſt mild Senſe; but he agreed with 
| Scroggs, that they ſhall not be ſtrained neither ta the one 

| 192 the other. * | 


In this Caſe we have no cotempozaneots Expoſition, which 
always gives the beſt Light into the Meaning of a Statute; 
becauſe many Times thoſe very Judges are in Parliament 
when the Law was made; but here we find no Judgment till 
120 Pears after the making of the Statute; the firſt is 13 
H. ). Kelloway 26. the next is 4 H. 8. Cromp. Juriſd. 13. 3 Cro. 
Biſhop of Norwich's Caſe, and the Low Mordant's Caſe in 
the ſame Book; and 2 Cro. 196. where we find the Judges 
divided: But in all the Caſes that are ertant we find no 
Judgment arreſted, and therefoze it is Time to ſet ſome 
Bounds to them; fo2 ſurely every unmannerly TWozd is not 
acklonable, though it be ſpoken to a Loꝛ d. | 
North and Wyndham argued with Scroggs, that the Plain⸗ 

tiff ought to Have his Judgment. And North denied that a 


| Dan might juſtify upon this Statute, but he agreed a Yan 


might explain himſelf, as in the Lozd Cromwell's Caſe, 4 Co. 
he ſaid it had been held in the Star-Chamber. 

And he ſaid ſome Moꝛds that do ſcandal a Man in his Df- 
fice 02 P2ofeſſion are ationable, tho' they be not ſpoken with 
Relation to his Pꝛokeſſion; as to ſay of a Lawyer, He is a 
Fool, O; an Ignoramus; and ſo of a Tradeſman, that He is a 


but the Aﬀion being Tam quam he could not juſtify ; and ſo 


Bankrupt; and there needs no Diſcourſe of his Pꝛokeſſion 


0: Trade to make the Aﬀion maintainable, becauſe the 
Wows do apply themſelves, and do impozt an Jncapacity 
fo? his Trade oz Pꝛokeſſion. And theſe Wozds, to ſay, He is 
| an unworthy Man, &c. do imply his Cnfitneſs fo2 anp of thoſe 
great Dffices that poſſibly he may be capable of. | 


It 


— — 


224 - De Term. Paſch. 1677. 


— —— 


— 


e 


(230. J* was ſaid by North, That the Court of Common Þleqg 
Habeas Cor- 1 map grant a Habeas Corpus ad reſpondendum, O ad facien- 
Pos cage 260. dum & recipiendum, fo2 that relates to Civil Matters; but 
SP. they could not ad ſubjiciendum, fo2 that concerns Criminal 
2 Inſt. 53,55- Matters; and the Party cannot ſubzet himſelf to this Court 
41.7: fo his Trial, where he hath not Jurisdition of the Mat⸗ 
ter; and ik a Habeas Corpus ad faciendum be granted, and 
ik it appears that the Party is committed fo2 a Criminal 

Matter, they may ſend him to a p2oper Court to be tried, 

but they cannot try him themſelves. But by the Statute of 

16 Car. where a Man is committed by the Council, &c. 
this Court by that At ought to grant a Habeas Corpus, come 


ſemble. RS , 
| 2 eee 2 N 
Term. Paſche 
2623. -  T 
In Communi Banco. 
(231.) Smith verſus Sykes. 


T was held, that if A. beat the Uiife of B. ſo that fi! 
Dies, B. can have no Action of the Caſe fo? that; bt 
cauſe it is Criminal, and of an higher Nature. 

And it was urged by Serjeant Bartell, that if a Man 
beat a Feme Covert, the Þusband could have no Afton per 
quod conſortium amiſit, but the husband and TUife _— 

1 | 


De Term. Paſch. 1677. _ wy 


join ln in the Action, and if the Husband dles it ſhall ſurvive to 

| the Wife; but the Action ſhall not ſurvive to the Pusband, 
if the Wife dies; and he cited 37 H. 6. 7. 2 Roll. 568. Curia 
adviſare vult. 


Mes ſemble a moy, q le action per quod conſortium amiſit 
ziſt bien, per 2 Roll. 556. 2 Roll. Rep. 51. 


Southcott verſus Stowell. TY 


Tow, the Caſe being argued again, the Court gave ac Ca 
Judgment fo2 William the Plaintiff, 224. 
1. And koz the firſt Point they all held, that this Limita⸗ 
tion to the Heirs Male was good enough; though they 
did not poſitively reſolve whether it ſhould be an Eſtate in 
Contingency, 02 whether an Eſtate fo2 Life ſhould be raiſed 
by Implication to Thomas the Covenantoz; there being no 
Occaſion fo2 that Point in this Caſe, by reaſon that Ed- 
ward ſurvived his Gzandkather, who was Heir and Heir Male, 
and ſo took the Eſtate either one Map oz the other; but if 
the Gzandfather had ſurvived Edward, then, if the Remain- 
der had been contingent, it had been deſtroved, becauſe there 
was no Perſon capable to take at the Determination of the 
foumer — and "x read Would m TnL babe 1 rea⸗ 
ſon ok the Siſters ok Edward, could not have taken by Pur⸗ 
| chaſe, though, the Eſtate Eſtate veſting in Edward, he nn 
pl Acent; and they gave Judgment una voce fo? the 
Nalntitk. 
And though a Man could not limit an Eſtate to his Heirs 
by Conveyance at Common Law, yet it MIN be done well 
enough by way of Ale. 


Pags eſis Turi. | (233.) 


"HIS Term this Caſe being argued again by —— Adiion for a 
fo2 the Defendant, who cited and relied Upon 3 Cro. Ame Cle 
$52, Noy 39. 1 Roll. 92, 93. 2 Cro. 286. | | 
Coniers fo; the Plaintiff took a Difference between an at- 
tion fo2 an Eſcape and fo2 a falſe Return, and cited Dy. 25. 
2 Cro. 283. 3 Cro. 415, 91. Latch 18). 3 
The Court all, except Scroggs, gabe Judgment fo) the De⸗ | 
fendant, and held that no Action would lie againſt the She: 
iff in this Caſe, but that the Sheriff may return paratum 
habeo, though he hath not the Body fn Court at the Day; 
M m m but 


i . 
| 


De 1 Term. Pale, 1697. 


pzelumed that the Sheriff will do Juftice : and amerce him 


(233. b.) 


Coſts. 
Ante Caſe 


222. 


but {f, upon a Habeas Corpus bltetted to him, he doth ny 


but muſt rely upon the Juſtice of the Court to puniſh the 


lie again a Sheriff fo2 taking ſnſufficſent Bail; therefore 


moꝛe than an Attton of Treſpaſs : And per Atkins, ft is with 
in the (Wows of the Statute, fo2 the Statute ſays, and other 


Lands. 


where upon Debate they had adjudged it contrary, and 


ker with the 
agree generally upon this Point in —_ they did, 


bꝛing in the Body, the Court will amerce him till he pg. 
and they relied upon the Caſe of Boles and Laſſell chiety 
3 Cro. 852. 

And the Pꝛothonotaries ſaid, that the Courſe is to 
merce the Sheriff the firſt Day of the Return, if he hath 
not the Body there; and the Party hath no other Remedy, 


Sheriff till he bzing in the Body; 
And North ſaid it would be very inconvenient if this ation 
fhould lie, fo2 then, upon the Sheriff's Return, if the Body 
were not pꝛeſently at Weſtminſter at the Day, the Party 
might have his Action koz a falſe Return; and ft would i 
a great Dppzeſſion to fozce the Sheriffs all over England tg 
bing in their Bodies upon every Arreſt. 
But Scroggs ſald, that becauſe it had been lately adjudged 
here betwirt Ellis and Yarborough, that an Aﬀtion would not 


he thought it ought to lie, if the Sheriff did not bung in the 
Body, oꝛ elle the Party ſhould be without Remedy. 
But the reft of the Judges anſwered, That it is to be 


till he bring in the Body; and lo Judgment was — fo? 
the Demut. es 0 | 


"HE Queſtion was, whether 02 no, an ation of Tre 

paſs fo2 mean P?2ofits being bzought by Ulay of Action 
on the Caſe, the Platntiff ſhould have any moze Coſts than 
Damages, the Damages being under 40s. by Utrtue of the 
new Ai of Parliament. 
Per totam Curiam : This is but to elude the At, and is no 


per lonal Actions, unleſs the Title of the Lands come in Que- 
ſtion: And here it is plain the Title might come in Queſtion, 
fo2 the Plaintiff ſays that he was poſſeſs'd only of ſuch 


. Scroggs: This differs not from a plain action of Treſpa(s, 
but in t e Per quod he loſt the Pꝛoſits. 
But the Plaintiff pzoduced a Roll in Mich. Term 1675, 


therefoze og oma no Judgment; but ſaid, they would cott- 
ſtices of the King's Bench, that they might 


North 


R 
* 


De Term. S. Trin. 1677. 227 
North laid, that Law was inconventent in ſome Particu- | 
lars, which it is fit fo2 the Parliament to conſider of; foꝛ fn 

many Caſes fo2 ſmall Treſpaſſes there is no Remedy at all 

in inkerioꝛ Courts; as where the Dekendant lives in another 
County, and out of its Jurisdicklon, o2 where liberum tene- 

mentum is pleaded. Adjournatur. 

| SAY HERE a Writ of Dower was bzought againſt ſeve- (234. 
ral Purchalere; the Court directed, that the Sheriff Bower. 
ſhould charge them all pꝛopoztlonably, though otherwiſe the 
Sheriff might have charged all out of one Party, and the 
Party could have no Remedy at Law; but in Equity they 

- ought to be all equally charged; and therekoze the Court 

gave this Direction. 


1677. 


In Communi Banco. 


Py * 2 . 


Adeſon verſus Sir John Otway. b 


Bargains and ſells all his Lands lying in the Pa. geament. 

rich of Rippon to the Defendant, and covenants Special Ver- 

@ * do farther its, &c. ko? Afſurance; then a com 95, . 

mon Recovery is ſuffered. of zo Acres of Land Pot Caf. 

lying in Rippon ; and the Jury find, that the Pariſh of Rip- 

pon did contain ſeveral Utils, amongſt which one was called 

by the Name of Rippon, but B. had no Lands in that Cl 5 
an 


228 De Term. S. Trin. 1677. 
and they find farther, that it was the Intent of the Par. 
ties, that all the Lands in the Pariſh of Rippon ſhould 
The Queſtion was, whether oz no this Recovery chould 
paſs the Lands which lay out of the Gill of Rippon, but in 
the Pariſh of Rippon? | 3 
And the whole Court were of Opinton, that as this Caſe 
Place is the Lands in the Parich of R. ſhould paſs. 1. Becauſe 
_ otherwiſe the Recovery would be void, it being found that 
B. had no Lands in the Gill of R. 2. It appears plainly to 
be the Intent of the Parties, that this ſhall be intended the 
Pariſh of Rippon, [not becauſe the Jury have found it, fo 
the Judges ſaid they would not regard that,] but becauſe 
2 Roll. 54. it appears by the Indenture of Bargain and Sale, chat it 
was intended the Pariſh of Rippon; and here that Deey 
and this Recovery make but one Aſſurance, accoding to 
Cromwell's Caſe, 2 Co. and ſhall be conſirued in Congruity 
to the other, as one Part of a Deed ſhall by another; juſ 
as where a Fine is levied by an Inkant, and a Deed to de: 
clare the Uſes, the Deed ſhall bind, becauſe the Fine binds, 
and both make but one Aſſurance. ” 
And Atkins ſaid, oziginally the Kingdom, in Reference to 
Vills. Civil Matters, was divided into Gills only, and Pariſhes 
Pariſhes. Were Diviſions only in Reference to Eccleſiaſtical Affairs; 
and the Common Law took no Notice of them, in ſo much 
us a Fine was not admitted of Lands in a Pariſh; but in 
Pqoceſs of Time Pariſhes became Diviſions taken Notice 
of in Reference to Civil Matters, and are now uſed in Fines, 
Hob. 6. And although a Place ſpoken of ſimply is intended a Will, 
pet ſtabitur præſumptioni donec probetur in contrarium; And hett 
is ſufficient Pꝛoot, that it is intended the Parich of Rippon, 
and not the Gill of Rippon; and ſo Judgment was given ni. 
And they ſaid, It is all one in a Recovery as a Fine, be 
dcauſe that is now become a Common Aſlurance, and is not 
intended Adverſary. 2 Co. 74. | 


8 Baskett verſus Baskett. 

Condition dif- WY Condition was, That the Obligo2 chould either 

juntive. I make the Obligee ſuch an Aſſurance of an Annuity ol 

Ollie 20 J. per ann. during his Life, as the Dbligee's Counlt 

- = -. thould adviſe, within fir Months, oz elſe that he ſhould pi? 
him 3ool. r $65 | 
* 


e 
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The Defendant pleaded, that the Dbligee's Counſel did 
adviſe no Aſſurance within the ſix Montgg. 

The Queſtion was, here being a disjuntive Condition, Roll. 450. 
and the one Part of it being become impoſſible by the Ob⸗ 
ligee's Default, whether the Obligoꝛ was not excuſed from 
the Perfozmance of the other? 
nnd the Court inclined that he was; fo2 where the Con⸗ 

dition is disjunitive, it is fo2 the Benefit of the Obligoz, 
and he hath an Eleftfon which he will perkoꝛm; and the Ob⸗ 
| 1ligee ſhall not by his own Af take away the Benefit of this 
 Elettion ; koz the Condition here is in Effet no moze 
than this; Ie he did not make him ſuch an Aſſurance of the 
annuity as his Counſel ſhould adviſe, he would pay him 
zoo l. which plainly appears to be by way of Penalty, being 
twice the Ualue of the Annuity. LR 
And the Difference was taken, where the Obligee o2 his 
Counſel are concerned, and where a mere Stranger; foz if 3 Co. 97. 
the Condition were to make tuch Aſſurance as J. 8. ſhould 
- adviſe, there it is no Plea to ſay J. S. did not adviſe; fo? he 
ought to pꝛocure him at his Peril to adviſe; but if it be the 
Counſel of the Dbligee, there Conſilium non dedit adviſamen. 
tum is a good Plea, Sis 
And they denied the Rule that is taken in —— Caſe in Moor, 
| that when one Part of a Condition is become impoſſible by 
| the At of God, oz the Party oz a Stranger, there the Ob⸗ 
ligo2 ought to perfozm the other; fo2 it is erp2eſly contrary 
| to Lavghrer's Caſe, 5 Co., but the pꝛincipal Caſe there they 
| ſaid was good Law. ST 


Harrington verſus Leech. 62370 


| {*ON a Computaſſet, the Defendant pleaded the Sta⸗ Stature of Li. 

CA tute of Limitations. The Plaintiff replied, that it mitations. 

did concern Accounts betwirt Yerchant and Werchant, agen. 

The Queſtion was, whether this was within the Excep- Pot cace 243. 

tion in the Statute of Limitations ? And it was held by all, Auen 5 
[but Atkins, qui dubitavit,] that it was not; fo2 that ſhould ; 

be intended of Accounts befoze they were ſkated, fo2 after 

they were ſtated they turned into a Debt; and the Reaſon 

of the Exception in the Statute might be, becauſe the Fac: 

[02s of Perchants were many Times beyond Sea fo2 many 

Pears, and ſa they could not come to ſtate their Accounts. 

But North C. J. was of Opinion, ik an Account was come 

ta a Ballance, that by Agreement to run on into a farther 

2 —— Nnn Dy Accout.; 
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ving. And thꝛee of them were of Opinion that this extend. 


ed to Merchants Accounts pꝛoperly. But Scroggs thaught 


that every Trader was a Merchant within the Meaning of 
the Statute. 
Adtion on the And per North, Mere is a great deal of Difference between 
Cone, this Adion and that of Account ; fo2 it was reſolved by all 
the Judges in the Cafe of Str Paul Neal, that in all Accounts, 


where Allowances are to be made, no Action of the Caſe will 


lie, but an Account muſt be brought, which 18 the proper 


Attion. 


8 Nendrick verſus Bartram. 


A pleads, that the Plaintiff Himſelf had thrꝛowed down 
the Dam. Reſolved ft was no good Plea in this Action, 
although it would have been fn a Quod permittat, 02 an Al. 
ſiſe; becauſe there the pꝛincipal End of the Action is to re. 
move the Nuſance, which if it be done befc2e there is no 
need to pꝛoceed in the Action; but here the Action is only fo! 

Damages, which the Party (per North) might bung, though 
he aſligned over his Eſtate, : 


Caſe for a 
Nuſance. 


(239.9 . Eduards verſus Weekes. 


Aſſumpſit ex- 
onerated. 


doc Sp the Ackion bꝛought the Plaintiff did exonerate him of this 


Agreement. 
: Cr0. 384. Reſolved it was no good Plea, fo? tho a patrol Agreement 


| Sſumpſit fo? 5 1. upon Exchange of a Hoſe, to be paid 


map be diſcharged by Parol, befoze Cauſe of Action accrued; 


vet after that it cannot be diſcharge but by Deed , and 
here the Cauſe of Action did accrue at leaſt upon the Requef, 


and therefo2e he ſhould have pleaded Fr Exoneration befor 
the Wet. 


8 ” abs —_ Awbrey. 


Sequellration. Beſpole fo? Taking four Loads of tubeat, four Loads 


of Barley, cc. 
Che Defendant pleads, That the Plaintiff was Imp 
Oy” of mn Rester of B. and that the Chancel 4 
Chu 


Account that would be within the "Benefit of whe Sa. 


Ction fo2 Stopping a Water-courſe. The Defendant 


upon Requeſt. The Defendant pleaded, that befoze 


20 
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| Church was out of Repair, and that the Plaintiff being 
| cited into the Spiritual Court, and refuſing to appear, 
the Odinary did grant a Sequeſtration ; and that the De- 
kendant did, by Qirtue of that Sequeſtration, ſeiſe the 
beat and Barley, &c. which was ſet out ko; Tithes, to im- 
plop the lame upon the Repatrs of the Chancel. And the 
Plaintiff demurredx. 5 
The only Queſtion was, whether oz no, in caſe the Impꝛo⸗ 
puto: div neglet to repair the Chancel, the Oꝛdinarp might 
ſequeſter the Pꝛofits of the Keffoy to repair it; 
1. It was agreed, that in many Caſes the Oꝛdinary might 
ſequeſter, as in Caſe of Non⸗reſidence, Uacancy 02 Depaiva- 
tion, becauſe he is intruſted to ſee the Cure ſerved, Hob. 144. 
2. They did ſeem to admit, that whilff thoſe Refozies were 
in the Þands of thole to whom they were firft app2opaated, 
viz. Spiritual Perſons, the D2dinaries might ſequeſter, as in 
this Caſe, = 1 85 
But it was inſiſted upon, that ſince the Statute of Diſſo⸗ 
lution they are become Lay-Fees, even ſo much, that be- 
fore the Statute 32 H. 8. it was doubtful what Remedy they 
W <qould have fo2 Recovery of them, and that Statute enables 
= them to ſue in the Eccleſiaſtical Court. 1 
Bald win argued pro def*, and Diſtinguiſhed between Appꝛo⸗ 
pꝛiations, which were when they were in the Hands ok thoſe 
to whom they were appꝛopnated; but ſince the Statute, that 
they are come into Lay-Pands, they are called Impꝛopzia⸗ 
tions; and he ſaid, that the Conuſance of Repairs of the 
Church did pꝛoperlp belong utto the Eccleſiaſtical Court; 
and cited Nat. Brev. 30. M. Regiſter 44, 48. Jannes de Atham 
54 Linwood 136. 5 Co. Eccleſiaſtical Perſons, 9. Davies 70. 
Vaughan 326. that lawful Canons are a Part of the Law 
of the Land. Reg. Jud. 22, 26. And he ſaid, that if an Er: 
ecution be againſt one, and the Ozdinarp returns, that he 
is Clericus beneficiatus non habens laicum, &c. ſed habens curam 
Eccleſiz, that then a Writ at this Day goes to the Oꝛdinary, 
tu levy the fame on his Eccleſiaſtical Goods, Glebe, Tithes, 
&. which he doth by Segueſtration. * 8 
But to that it was anſwered by North Ch. J. that in that 3% 15, 
_ Caſe the Pydinary is but the Eccleſiaſtical Sheriff ; and 16s. 
therefore in the Caſe of Biſhop Wren, the Court compel, 
led him to make the ſame Return as the Dberiff ſhould 
bebe dane in the lite Caſe, and refyſed to accept of his 
Return, that he had granted a Sequeſtration, but would 
haue either a Pieri feci 02 Nulle bos. 


Tt 


— 
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Leaſe of Dean 
and Chapter. 


Ejectment. 
Special Ver- 
dlict. 


It was admitted by all, that the Eccleſiaſtical Court h ad 
properly Conuſance-of the Matter, and that they might py. 
ceed, by way of perſonal Cenſures, to Excommunicatton 3. 


gainft the Jmp2opttato?. 


But fo2 the Batter in Law North C. J. inclined, that the 
Owinary could not ſequeſter now it was become a Lay- Fee; 
but the other thꝛee Judges inclined contra; becauſe the Re: 
pair of the Church was a Charge oziginally inherent in 
thoſe Tithes, and that it was onus reale that ſhould go q: 
long with them. 


And Atkins ſaid, the Jmp2opxfation was only of the Slit: 


plus of the Profits, and this was a Charge precedent; and 


they ſaid, that Jmpzopziatiozs are liable to Procuration 
and Synodals, 


Another Queſtion was made; Admitting that the Onddi⸗ 
nary might iequeſter, yet whether the Party might juſtify by 
it at Common Law? And Arkins ſeemed to think he might; 
and ſo fo2 a Sequeſtration in Chancery, if it were ſpecially 


_alledged to be the Cuſtom of that Court Time out of Mind 


* * luch — Sed adjournatur. 


Saunders . Taylor 


HE E Jury found, that the Lands in Queſtion did be. 
long to the Dean and Chapter of York, and they 
habe been uſually let, excepting the great Woods and Un: 
derwoods growing upon the ſame, allowing to rhe Tenants 
ſufficient Bote and Eſtovers ;. and that in the late Times 


the laid Woods were wafted and cut down; and that at. the 


Time when the Leaſe was made to the Defendant there was 
not ſufficient Mood upon the Land fo2 uſual Bote and Eſto⸗ 
vers; and that the Leaſe was made to the Defendant by the 


Prenecefſo? of this Dean, without any Exception of the 


(Woods, reſerving the ancient Rent. 
The Queſtion was, whether this was a good: Leaſe to 


= aaa bind his Succeſſo? the pꝛelent Dean? 


And North C. J. inclined that it might be well enough; i 


| being found that there were no moze Woods upon the Land 


at the Time of the Demiſe than were ſufficient fo2 uſual Bot? 
and Eſtovers ; ſo that 'altho* the Woods did paſs, yet it 


55 was no moze than what the fozmer Tenants had in — 


fo2 although the Woods were excepted in their Leaſes, vet it 


appears by the Special Gerdict, that there was an Allo want 
of Cſtovers and Bote. 


1 


Bit 


* 2 . 
93 
— 
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But the other thꝛee Judges inclined contra; fo; although Os 
| there were not TUoods at the Time of the Demiſe ſufficient 
im Bote and Eſtovers, yet theſe Woods may grow again; 
| and it is not found that they were Deſtroyed, but only waſted 
and cut down; and without Queſtion, if the Woods had 
been growing at the Time of the Leaſe it had been a void 
| Leaſe; quod fuit conceſſum per North; fo2 the Inheritance + 
| the (ood fs an Inheritance diſtint from the Land, and one 
an may have the Inheritance of the Wood, and another 
of the Land. | | 1 : | 4 3333 : 1 5 
And although the fozmer Leaſes were allowing ſufficietit 
Bote to the Tenants, vet that did enure by wav of Cove⸗ 
nant only, and the Woods did not paſs by the Demiſe; Et 


adjournatur. 


| Term. S. Mich. 
hy nenen 


Emorandum, This Term there was a Call of Ser- 
jeants, thirteen in Number; of the Middle Tem- 
ple only one Serjeant, Rawlins; of the Inner Tem- 
ple Street, Holloway, Simpſon, Dolbin Recozder of 

London; of Lincoln's Inn Stroud, Shaw; of Gray's Inn Holt, 

Balduck, Raymond, Gregory, Weſton. | | 

The Motto of their Rings, Gratia Regis, non operibus legis. 
The Motta of the laſt Call befozx was, Rege & lege 


felices. 


O o o „ Inde- 


* ” 
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— — 
De Term 8 Mich. 167 "7. 


243.) 


Limitation of 


Actions. 
Ante Caſe 


Naebitatas iffompfit fo Tithes ſolb. Baldwin mobed in qt. 


reſt of Judgment, that this ſounds in the Realty, and ſq 


an Afton of the Caſe will not lie. But per Curiam, Jt j 
well enough; fo2 this ſhall not be intended a Leaſe , 
Tithes, but a Sale of Tithes. And per North C. J. A Leaf 


ok Tithes cannot be fo2 moze than a Pear, without Deed, 


and it is not good by way of Leaſe fo2 one — but lo 0 


enures * way * Sale. 2 Roll. 63. 


* 


Harrington werfus Leech, 


HE Queſtion was, whether an Account betwirt Ber. 


chants, after it is ſtated and reduced to a Certainty, 
be ſaved by the Pꝛoviſo in the Statute of Limitations, 


Poſt Caſe 254. which ercepts Accounts betwirt Merchants: 


Per North & Windham, It is not; but is barred by the 
Statute as well as anv other Action upon the Caſe, 

But Atkins & Scroggs ſemble econtra; fo2 that the Statute 
ſeems to have a ſpecial Regard unto Merchants who are 
very beneficial to the Commonwealth, and are many 


Times in fozeign Parts, and therefoze cannot at all Times 


1 Cro. 246. 


take that ſpeedy D2der fo2 the Recovery ok thefr Debts, as 
other Perſons may; and there fs the ſame Reaſon that this 


Benefit ſhould be ſaved to them after an Account is ſtated, | 


as well as befoze. And per Atkins, This Pꝛoviſo doth not 
extend to any other Accounts than ſuch as are between 
Merchants: And they ſaid, that this Statute did bar a 
Man of his Remedy to recover his Right which he had at 


the Common Law, and therefoze ſhould not be extended 


farther than the UWlo2ds did impozt: And it is obſervable in 


the Statute that the Mods are, All Actions of Account or 
upon the Cafe, (other than Accounts berwixe Merchants, &c.) if 


this Parenthefis had immediately followed Ations of 9c: 


count, then it might have been intended to have erteptel 


Kfons of Account only; but the Mods Actions of the Cafe 


intervening. it doth ſeem to imply, that Aﬀtons of the Caſe 
kor any Debt upon Account betwirt Merthanta may be it 


tended, Sed Curia adviſare vult. 


North ſafd, he could never een the Reaſon, why 


the Right of Aﬀion was pꝛelerved if the Plaintiff were be⸗ 


Lend — Sea, but not when the Detendant was * 


— «, a. ans c PPP 


—— 
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Sea. Sed ſemble a moy, q les parols del ſtatute provide pur le 

1 ts. 3 5 3 1 1 

1 q foit dit al moy per Serjeant Rawlins, that Judge 
Atkins asked the Opinion bf the Judges of the King's 2 Szund. 125. 
Bench, and they were of Opinton, that where the Arcount 

was ſtated, it was not within the Exception, but would be 
barred by the Statute. = | | 


| Gyles Dey ſus Kempe. (244. 
Y Deviſes to C. and D. and ik either died, the other ſhould Joinder in 
„be his Heir, The Queſtfon was, whether o2 no C. Le. 

and D. had an Eſtate fo2 Life oz in Fee? And it having 
bern argued by Serjeant Borrill, that they had but an Eſtate 
ko Life, Serjeant Maynard was to maintain that they had 
a Fee; but he thzew it off upon another Point; fo2 the 
Plaintiff made his Title as Leſſee unto F. and G. the Daugh⸗ 6 co. :5. 
ters and Peirs of the Deviſoz, and H. who had purcha⸗ Inſt. 45. 
ſed the Part of E. another Daughter of the Deviſoz; and 
the Plaintiff declaring of one Leaſe from F. G. and H. | 
appearing that H. was but Tenant in Common; and not 
Jolntenant noꝛ Parcener, the Plaintiff could have no Judg⸗ 

WW ment; fo: if two Tenauts in Common join in a Leaſe, the 

Lats conſtrues this to be ſeveral Leaſes and reſpeftve Con- 
_ firmations; and ſo it appeared by the Special Uerdi#, that 

it was not ſuch a Leaſe as the Plaintiff had declared upon. 


Ir was agreed that a Releaſe of all Debts, Duties and (245.) : 
| Demands, did not refeaſe Covenants that were not byg. Rete 
ken; nos anp other Cow but the Wogd Covenant. I 


Juſtice Bale's Caſe (246.) 

5 an Action of Debt againſt him Tam quam fo2 the 1001. Outlawry. 
Penalty, upon the Statute againſt Conventicles, fo2 reku⸗ 

ling to diſturb, having Notice ; pe pleaded Outlawzy to 

the Infouner. Je was held, that this was a good Plea to 

bar him, ſo that he could not pzoceed, but notwithanding 

tt was held, that the King might pwreen fot his Share, 


Prosdike 


— ———ů 
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Baron and 
Feme. 


Frosdike a Sterling. 


Ction ſur le Caſe. The Plaintiff declares, that he was 
ſeiſed of a Houſe fn the Night of his Wife, and that 


the Defendant did ere# an Poule of Dffice ſo near to bis 


Þouſe, that it did annoy it, and did founder the Foundz: 
tion of his ſaid Pouſe; and alſo did dig a Pit, and thereby 
did ruin the Foundation of his ſafd Houſe, 
Qerdit fo2 the Plaintiff, and intire Damages. 
Moved in Arreſt of Judgment by Serjeant Stroud, be 
cauſe the Wife was not joined; and it appears, that Patt 


ok the Damages were given for the Pꝛejudice of her Inhe⸗ 


ritance; and in ſuch a Caſe, though Damages only are 
to be recovered, yet the ought to have been joined; and 


he cited rheſe Authozities, 20H. 6. 1. J Ed. 4. 15. J H. 4. 2, 
3 Cro. 608, 613. 2 Inſt. 650. 1 Cro. 418, 437, $03, 505. II H. 


4. 16. 


(248.) 05 


Mod. Rep. 
245. | 
Statute of Li- 
mitations. 


North Ch. J. If the Plaintiff had declared onlp, that he 


was poſſeſſed, and had not taken Motice of the Eſtate of 


the Mike, and demanded Damages fo2 the Annoyance of 
him, it might have been good enough, without joining the 


Alike; but here, when of his own Shewing it appears to 


be the Wife's Jnheritance, and he demands Damages fo! 
the Pꝛejudice done to the Inheritance, viz. fo2 foundzing the 
Foundation of the Houſe, it ſeems that the Wife ought to 
have joined; but there is no Queſtion but the Pusband 
might have joined the Wife, ik he would; fo2 he ſaid, he 
always took it fo2 an unqueſtionable Rule, that whereſoever, 
in Caſe the Þusband Hould die, the Acton ſhould ſurvive 
to the Mike, that there the Mike might join; but on the 
other Side, the Husband may join the Wife in many Caſes 
where he is not bound to join her, but may have that Ac 


tlon alone. Per Curiam : 1 Judgment _ till the other 


Side move. 


Cockram werſus Welby. 


 Sherif having levied Boney upon a Fi. Fa. he, i 
whoſe ſe it was levied, bzought an Aﬀtion of Debt 
* the Sheriff fo? the Yoney. 


MIS 2 | The 
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The Sheriff pleaded the Statute of Limitations; and the 
ſole Queſtion was, whether this was an Action that was 
within that Statute? . 
And it was reſolvey by North, Windham and Atkins, 
(Scroggs contra) that the Statute of Limitations was no 
Bar in this Caſe, becauſe this Action is grounded partly 
upon Yatter of Recozd; fo2 the Fi. Fa. iſſueth out of this 
Court, and is returnable here. | 
But in this Caſe the Sheri 
Lurit; and therefoze Scroggs ſaid, he was only chargeable 
by the Receipt of the Money, which was an At in Pais; and 
fo2 that Reaſon he did conceive he ſhould be within the Be- 
nefit of this Statute; juſt as if J give a Man a Bond to 


| nainſt him koz the Money, and this Statute there ſhall be 
| be a good Bar; and the oziginal Debt was founded upon 
n Deed. But North ſaid, that Caſe is not like ours; koz 
there the Party Himſelf makes Choice of the other to receive 
the Money, and lo there is quaſi a Contraff betwirt the Par- 
ties; but in our Caſe the Sheriff is an Officer impoſed by 
the Court, Scroggs : Ik he had made his Return then he 
had been chargeable by that, and then J ſhould have been of 
Opinion that the Statute ſhould be no Bar. North: Jt fs 
his Fault that he makes not his Return, and therekoze he 
all not take Advantage of it. And they ſaid, the Reaſon 


tit is founded upon a Statute; and fo when an Attomey 
ſues fo2 Fees, his Debt appears partly upon Recozd, But 

fo) Damage clere they agreed it was a Bar. 

Judgment was given by the thꝛee Judges pro quer'. 


Judge Archer's Caſe. 


them, that were ſummoned and appeared, pleaded, that B. 
and C. were Tertenants, and were never ſummoned; and 
it was moved, that this, ſince the Statute of 16 and 17 
of this King, cap. 5. was a frivolous Plea. 


ment befoze an Extent was not within the Meaning of that 
Statute, ka; the WUowds of the Statute are, after any Judg- 


P pP | tent; 


f had made no Return of his 


receive Money fo2 me, J may have an Aſtion of Debt a. 


why this Statute is no Bar in Debt fo2 Tithes is, becauſe 


But the Court did incline, that a sci. Fa. upon a Judg: 


ment, tf, ſhall be extended, any the Sci. Fa: is befo2e the Ex⸗ 


3 Lev. 367. 


(249. 


T TE obtained a Judgment againſt | A. then A. died and Extent upon 
a sci. Fa. iſſued againſt the Tertenants; ſome of Judgment. 
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tent; but after an Extent the Execution ſhall not be avoided 
by any of the Matters mentioned in that Statute ; and (a 
> 5: with did affirm it had been reſolved in the Caſe of Lake 
and Bucknam in the King's Bench, upon a ſolenin Debate, 


Cockley werſus Pagrave. 


'Reſpaſs fo2 taking his Cattle in Newmore. 
| The Defendant ſaith, that the Place where he took 
them was in Stone- Hill, and juſtifies, fo2 that it is his Frank: 
tenement. 

The Plaintiff replies, that there is a River runs thozough 

 Newmore, and that the Moꝛth⸗Side of it is Stone-Hill, but 
that he took the Cattle on the South-Side of the River, 

Plea conclu- AND concludes Hoc paratus eſt verificare, und, becauſe the De: 
ded. fenvant hath not anſwered to the Treſpaſs in this Place 
new aſligned, demands Judgment. 

The Defendant demurs generally. And it was urged, 

that this Replication was not well concluded; fo2 he ought 

to have ſtopped at Hoc paratus eſt verificare, and not have de⸗ 
manded Judgment fo2 not anſwering the Traſpaſs new aſ- 
ſigned, when it was impoſſible he ſhould anſwer it before it | 

was. alledged. 

But it was ſaid per Curiam, That this is but Matter of 

Foun, and though it be not ſo fozmal, yet the Defendant not 

having ſhew'd it fo2 Cauſe, cannot take Advantage of it, al: 

though it had been pꝛoper only to have averred it; oz elſe he 

might have traverſed, abſq; boc, that he took the Cattle at 
Stone-Hill. And it was ſaid by North Chief Juſtice, that a 
Hob. 16. new Aſſignment cannot be in a Replevin, fo2 there the Party 
. muff ſhew the Place in certain at firſt where the Taking 
was: And it hath fozmerly been doubted, whether a new 
Alſignment might be in a Treſpaſs fo2 taking Goods; but 

2 Cro. 141. it is reſolved that it may: But it is generally 

uled in Treſpaſs quare clauſum fregit | 


(251.) F leming verſus Sir Thomas Lee and Kemp. 


Summons iſſued out againſt the Defendants, and they 
being ſummoned, Kemp the Jncumbent caff an Eſſoin, 
but neither of them appeared; whereupon an Attachment 
iſſued out, and after that a Diſtringas, which were both 
returned ſerved by the Sheriff; and Ma npernoꝛs n 
+ John 


Quare Impe- 
dit. 


De Term. S. Mich. 1677. ” 2.39 


John Doe und Richard Roe, and the Defendants after that 
| not appearing, the Plaintiff had Judgment by Default, and 
a (Urit to the Biſhop. 5 
And the Court was moved by the Defendant to ſet aſide 
this Judgment, fo2 that the Attachment and Diſtringas were 
never really executed ; neither were there any real Mainper- Mod. Rep. 
nors : and lo this Judgment was obtained by Deceit. = * 
and the Doubt was, becauſe the Defendant had caſt an 
Eſſofn, which did conclude him to ſay there was no Sum- 
mons ; and then if the Party had once Notice, though the 
attachment and Diſtringas were never really ſerved, pet it 
was argued that the Judgment was good by the Statute of 
Marlbridge, cap. 12. 5 
The Authozities inſiſted upon were 11 H. 6. 3. 2 Inſt. 124. 
6 Ed. 4. 3. 36 H. 6. 23. 26 H. 6. 8. Dyer 261. 29 Ed. 3. 42, 43. 


Id. 3. 9. Bro. Atatchment, 9. Kitchin 255. Nat. Br. 98. Raſtall 
217, 20. | | | 
In this Caſe it was agreed, that at the Common Law, 
if the Party did not appear, the Plaintiff could never have 
W had Judgment, but muſt have had a Diſtreſs infinite ; and 
W to remedy that Yiſchief the Statute ok Marlbridge was 
W made ; and ſince that Statute all the Pꝛoceſſes ought to be 
| duly ſerved, oꝛ elle truly returned by Nichil, and not to pꝛetend 
| fititious Summons and Mainpernoꝛs; fo2 in a Writ of Dif- 
| Celt, if the Party alledges, that whereas he was returned 
| ſummoned, that he was never ſummoned; yet there is no 
wap to try that but by Examination of the Summoners and Trial. 
| Bainpernozs reſpefively : And here would be a great Jncon: ll: 581. 
benience, fo2 here were never any ſuch Men as are returned 
Palnpernozs; and ſo a Yan ſhall loſe his Right by a Con- 
trivance, and have no Remedy, 7 
| . * 1 gre 3 die bekoze Examina⸗ 
) arty fs without Remedy, becauſe ei 
| ther Wap ok Trial. " — " ” 
It was likewiſe agreed, that the Caſting ok an Eſſoin is 
no Appearance, but is an Ercuſe fo2 not appearing. | 
® Aud per North Chief Juſtice, The Party that is ſurpziſed 
: & Caſe hath thꝛee Remedies, either by O2iginal TUrit 
: iſceit, that iſueth out of Chancery, and is returnable 
eh... Court, and is as it were fn the Nature of a Com- 
mon; oz elſe he map have a Mrit of Dilceit Judicial 
z the Recozd here iſſuing out of this Court g 
7 elſe they may examine it upon Motion, as they do other | 
| Udments obtained by Fraud, oz by undue Praftice, 


* 
N 
P14 + [ 
1 1 "Fl 
$15 + 2 IY 
1 4 ; 
$1.3 * 11. 
SL 
a 1 

KF i 
1 
1 Cl 
53 KY 

* C 5 

4 7 

1 

17 VP 
has Nl 
1538 4 
a 6 
1 
f: „ 
1131 
6.3536 
METS | 

d "> #0 
ow . 
18818 
1414 
1 3% 
mur TE 
N ol 
1.4.8 8 
WAS 
4 {49 
Lal B30 

USA} 
1 ; 
. 417 
45 14 
Y Ky 
T4404 3 
* 1 
4 (MICE 
Mr {2A 

* IN 
1 
1 1 71 

} 1 
: 133 
6&8 a 
* a 
ie 
ie 
1 A 4 7 
" { 
4 
. 1 1 
C34 ie 
18 21 
? +" 1 

4 
Sf WIT 
14 8 

93 BK 
: > \ 
4 j 
N 1 
ei I 
3 1 
6 1 
ls , : 
17 9 
1 

, i 9% 
[4 * 14 
$4 * 
14 83 IT 
{WT} 
1 
v1 > "WEE 
es 44H] 

1 bi 

! {RES 
10 * [i 
ht "7 
| 6 11, $9 
1 F 
" i $11 
# 94 14 
74399 014 
inne 
. 4 f 1.4 
15 1 
An 
me [ : bg 83 
(1 G *% 

4 19 
1 ii 
n 

1 #1 

I * 

16 
*. 11 
#4 * 
» .Þ 15 
1 1 
„ 
We 4 = 
e 
2 
1 * as 
7 4; 1 
1 5 
4 & „ 
4 D . 
44 
75 4 
18 
e > 
© $3 - By: 
lf At 4.391 
L : K 
1 wh J 

1 x 
i 
e 
N g 
WA” 5 
|: LARS 
if! © EW 
N 1 
tl %B 1 
i 
8 i 
1 . K 
N 15 

f * 

e i 
WEE 1 
e 
1 
pi Ss 
N 
» 5 + 4 
19 

3: hes 
1 

{189 
AER 15 f 
ANN 

, ? FT 
1 
ö | 2 

e 

, Shes 

. * 

. 0 HK 

h 

e 

+ FIN 
8 14 128 
FRY $1 

1 "8 k 4. 
IN 
. ag 64 
v1. 88 f: A: 
on + SH 
| * * 
F x. ; 
Ws 1, 
1 : BY * 
n 
'* i % 1 
1 
+ 37 JL 
. 1th 
4 IEW 
it, 114 
1 4 
einn 
} & 

g 2 4 
ESE XN _ 
ITS £48 
3 * 

: ; l 
WES! + 

1599391 þ- 

* +) : | 
r 
Hr. 
1 44 
11 1 
1 
o PX 1 ? 1 * 
i}. 4: ? 
4 i TH p 

* N 

* 113 1 Fe 
ii 4, 4 
1141 
N NN 

-; BY \ 

N 

it. 1 
1 ? I 4 
24 OY 
11 
I K. 49 

$3 2 7 

SF (8 0 
1 
. $44 x 
* 1 
5 1 
þ LIE 
1 7 N 
178 
Wi I. 
4 1 „ 
D 

+ £5 Y . 
by 
Wy, 

1 i 4 
1 
. 
e 
ER 
1 
i F 7 
1 

e 
. a G 
8% Ws 
n 

* ent 

1 941 
ay 1 5 
N. : 
1 
#1 ' 
44 * 
* 
* % 4 *a, 

Wo is 

1 + 5 : = 

1 \ 

ö _ 12 
1 q an 4 
355 
iin 

7 8 

13 1 
e 
* 
75 7 
145 
+ RE 
14. 
Va v 
BY - 
7 

"WM 
TREES 
y 4 
9 59 
1 
2 1 
1 wy 
tl, iF 

$a} > 
5. 
Kt 
7 
9 
Fe 
1 
I 
3 
A 
P 
RA 
S, 
9 


. £ - 
— te CI 
— p 1 
a n 
8 —— . — = 
- _— nt 8 


240 5 8 De Term 8 Hill 1677. 


It was objetted, that the Jncumbent.was now in, and hay 
given Bond fo2 the Firſt Fruits, &c. 
But to that the Court anſwered, That, if a Judgment 
were gotten by P2zaftice oꝛ Surpꝛiſe, they would examine 
lt any Time, tho' it were ten Pears after ; and ba the Py: 
thonotaries laid was the Pꝛactice. 

And they laid this was the very Caſe in Nat. Br. 98 f02 there 
it is ſafd, if the Summoners oꝛ Pernozs, &c. do nat do 
their Duty, the Party ſhall be reſtoꝛed; and thereupon they 

 oddered the Judgment to be ſet aſide upon Motion, without 

 bainging' a Writ of Diſceit; and cited the Caſe of Lone 
— Serle in this Court, where they had kozmerly done th 
—_—_ 
And it was ſaid, that the Mainpernoꝛs were not to lum. 
mon the Party, but the Sheriff was to deliver the Goods 
to them, and they were to e f02 the TT of 
the "We 
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252) Aae wes ir Jo Ove. 
Fine or Re- eq: 0 W this Caſe was argued again by Riepe pro 
runs I Ger, who cited Cro. 269. More 720. 2 And. ". 
235. 2 Cro. 120, 174, 240, 573. 1 Inſt. 125. It was objel⸗ 
= ed by him, that if the Deed ſhould cauſe-the Re 
Pariſh. ' covery. to extend to Lands in Partſhes, it would be ver 


miſchievous; fo2 a Deed might be kept in a Pocket, and K 
1: 4 = 
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no Body could tell by the Reco2d, whether the Land in the 
All o: the Pariſh (both being of a Name) ſhould be in- 

dluded. But to that the Chief Juſtice anſwered, That there 
vas the ſame Jnconvenience where a Man had twenty Acres, 
and levied a Fine of ten, there the Deed muſt explain which 


ten ſhould paſs. 


they confeſſed, that fozmerly the Law was mioze ftrii in the 
Diſtintion between Uills and Pariſhes ; but now, ſince 


ſurances, the Law hath not been ſo nice: As a reputed Ya- 
n02 would not paſs where a Yano? was demanded, Lat. 63. 


Cale; and he cited 2 Co. 76. 2 Cro. 251. 3 Co. 46. 2 And- 
124. Ow. 60, 119. Moor 110. Dyer 261. 1 
And he laid he knew but thꝛee Caſes where the Law was 
ſo ſtrict to diſtinguiſh betwirt Uills and Pariſhes, and that 
was in the Caſe of the King, in brevibus Adverſar', and where 
the Intent of the Party did appear to the Contrary, r. 
And per Curiam Judgment was given fo2 the Defendant; foz 
that it appearing plainly by the Deed of Bargain and Sale, 
that the Intent of the Parties was, that the Recovery ſhould 
extend to all his Lands, as well in the Patiſh of Rippon 


accozding to Cromwell's Caſe, ſhould be looked upon as one 
aſſurance, and that one ſhould be explained by the other. 
And although a Place ſpoken of ſimply ſhall be intended 


of the Parties doth ſo plainly appear. 12 5 
And now Common Recovertes have been eſteemed as Com⸗ 
mon Aſſurances,” bnly the Law is not ſo ſtrick in them as 
fozmerly it was, as appears fn Sir Moyle Finch's Caſe, and 
Dormer's Caſe, where it was ſuffered of an Advowſon. 


Pridgeon's Cale. 


the Advowſon, and preſented A. who took another Be: 
nefice, and ſo the Church became void per acceprationem al. 
ter1us beneficii; ànd the Defendant demurred, becauſe he doth 


was Cure of Souls belonging to it. | 

. and reſolved per Coriam, that he need not, the Plaintiff 

vimſelf being rightful Patron; but otherwiſe it is, if the 
N 2494 wy Plaintif 


Ph. 
sf I'S 


| "and it was argued pro Def? by Serjeant Raymond ; and 


a Gill, yet it may be extended to a Pariſh where the Intent 


common Recoveries have been looked upon as common Al- 


but now the Contrary is reſolved in Co. Sir Moyle Finch's | 


as in the Gill of Rippon, that the Deed and the Recovery, 


(253. 


Tu Plaintiff ets forth, that he was ſeiſed in Fee of gere tage 
it. 


Avoidance 
per ceſhonem. 


not ſhew the Ualue of the ſecond Benefice, no? that there 


2432 de Term. S. Hill. 1657. 


Plaintiff did go to intitle himſelf by a Lapſe, there he ought 
to ſhew theſe Particulars, that it might appear to be a Ceſſon 
within the Statute, that the Patron ought to take Notice ol. 

But to the Patron it is ſufficient, that the Benefice be voj. 
and altho the ſecond Benefice be but of the Ualue of 20 
per annum, yet the Patran may take Motice of it, if he will. 
but he is not bound to take Notice of it, accozding to Hol 
land'g Caſe, 1 Co. And if Iſſue be taken on Vacavit per ce. 
ſionem, pet if it be found Quod vacavit per mortem, it is fo 
the Plaintiff, if He be Patron, accoꝛding to x Inf. 282. And 
lo the Demurrer was over⸗ruled. 


(254) Harrington verſus Lee. 

Statute of Li. NS the Court gave Judgment una voce fo2 the. Dee: 
mitten, ] VN Dant; there being two Caſes cited by Serjeant Wefion 
237, 243, In the Point, [Martin verſus Delvo, Trin. 20 (22) Car. 2. Ret, 
Mod. Rep. 1558. (1588.) in B. R.] and another between Webb verſus Ty. 
| 1 124. bell, 1 Cro. 245. and Juſtice Arkins cited Jones 401. fo? they 
Wall held, that when an Account ts ſtated, there is the End 
of the Account, and then an Indebitatus computaſſet will lie- 
' which will not befoze the Account ſtated, becauſe Allou. | 

ances are to be made fo2 Charges and Caſualties, but they 
did incline, that if an Account was ffated, and reduced to 
a certain Sum, pet ik there were farther Dealings betwirt 
the Parties, and that Sum was to run on in Account, then 
that was Part of the Account current, and an Aﬀton of qc: 
count would lie; and notwithſtanding Atkins and Scroęgs 


doubted at firſt, yet now they were clear of Dptnion fo? the 


Dekendant. 
(255 Sir John Maſham werſus Goodere. 
Leaſe void. RIAL at Bar fo2 Heythorp in Oxfordſhire. | 


_ Reſolved, that when a Leaſe fo2 Pears is made, tc: 
ſerving a Rent, and koz Non-payment that the Leaſe ſhall 
1 Roll. 459. be void, the Leaſe is not void by Mon⸗payment, without 
aan aftual Demand, becauſe a Rent is not pꝛoperly due 
till it is demanded; but otherwiſe it is if it be to be void 

fo2 Non-payment of a Sum in G2oſs, 7 | 
Diſſelſor. It was likewiſe held, that if a Difſeiſo2 be in quiet Pol⸗ 
ſeſſion fo2 many Pears, and then the Oiſſeiſee enters, and the 
Diſſeiſo2 continues the Poſſeſſion, and dies any Time with 

N * 


De Term. S. Hill. 1677. m_ 
in five Pears, the Entry of the Difleffee is lawful upon 
the Þeir within the Statute; ko: when the Dilleilee enters, 
and the Difſeiſo2 continues the Poſſeffion, this is a new 
Diſſeiſin, and lo it is tories quories the Diffetſee enters. 1 Inſt. 
238. a. | | | | 


Taylor werſus Bydall. (256.) 
JC e, Leih. Cane en Homme ae Cart Se, , 
richard Bell, who was ſeiſed fn Fee of the Lands in Que: fjeament.- /-- 4 #4 7: 7 
ſtion, had a Siſter Mary, who married Smith, by whom 8 Ver- 2 eee. d. 
ive had a Son Auguſtine Smith, the Leſſoꝛ of the Plaintfff; and Pere. 
that Þusband dying ſhe married one Robert Wharton, by 
whom ſhe had Iſſue Bell a Son, and Mary a Daughter, 
who was the Oefendant; 5 | . 
a. Bell Deviſeth his Lands ta his Siſter till her Son Bell 
ſhould attain the Age of twenty-one Pears; and after Bell 
ſhould attain the Age of twenty-one Pears, then to him any 
his Heirs; but if Bell ſhould die befoze he came to the Age 
of twenty-one Pears, then he deviſed the Lands to the Heirs 
of the Body of Robert Wharton; Bell died befoze the Age of 


twenty-one, in the Life of Robert Wharton. 
In this Cate it was held per Curiam, ü | | 

1. That Mary by this Deviſe had an Eſtate fo2 Years cer- 
tain, i. e. fo2 {9 many Years as Bell did want of the Age of 
twenty-one ; and this Term fo2 Years did not determine er: 
| upon the Death of Bell; and denied the Difference taken nn 
| Boraſton's Caſe, 3 Co. 20. of a Devile to Executoꝛs and to 
| Strangers; and Serjeant Nudigare cited a Caſe in the King's 
Bench, where this Point was ſettled in a Specfal Aerdick. 
And notwithſtanding Bell died befoze the Age of twenty-one »,.;...; 
Pears, pet after his Death the Mother was only a Termo? 
(02 Pears, and was not in by Deſcent, 
| Put it was agreed, that if the Deviſe had been to Bell, when 
| he came to twenty-one Pears, and no Deviſe made to his Bo- 
| ther, that then in the mean Time ſhe had been in by Deſcent; p94. con. 
| 2. It was held in this Caſe, that Bell had an Eſfate veſted tingent. 
in him upon the Death of the Deviſo2; and it did not ex- 
dec in Contingency till he came to the Age of twenty-one p, vis: 
| Pears, foz, though the Mozds are, After he comes to the Age 2 Leon. 103 

0! twenty-one Years, to him and his Heirs, yet his Intereſt veſts 
Peſently, but the Poſſeſſion muſt expect till that Time; and 
| tompared it to Boraſton's Caſe, 3 Co. 21. where it is ſaid, that 

When and Then ate Demonſtrations of Time when the Re: 
mainder ſhall-come into Poſſeſſion, and not when it ſhall veſt. 


3. The 


De Term. S. Hill. 1657. 


3. The third Queſtion was, whether oz no this Devir 7 


the Heirs of the Body of Robert was void, Bell dying in the 
Life of Robert, and ſo there was no Heir of his Body tg 


take? quia non eſt heres viventis. 
And ft was urged by Nudigate, that ft being in a 
Heirs of the Body might be a good Deſcriptio perſons 


Wit, | 
to de. 


ſign the Heir apparent ok Robert, though in Stritneſs gt 
Law there could be no Heir in the Life of the Anceſtoz, am 


cited Style 240. Ow. 248. 


But that Notion was utterly denied by the Court; and 
they held, that Deviſe to the Heirs of the Body of Roben 
was an executozy Deviſe, and did reſt in Contingency dy. 
ring the Life of Robert and Bell, whilſt he was under the 4g, 
of twenty-one Years; and then Bell dying under that age, 
and in the Life of Robert, there could be no Heir of the 
_ Body of Robert to. take, and ſo that Deviſe was void, 


Scroggs cited the Caſe of Snow and Cutler, 19 Car, 


B. R. 


where it was held, that an erecutozy Deviſe need not vet, 
us a Remainder muſt, eo inſtante that the particular Eſtate 
determines ,- but that the Law would ſuppo2t it without a 


particular Eſtate, and expeck till it could take. 


But North anſwered, that then there muſt be an apparent 
Intent of the Deviſoz, that it ſhall not till a certain Time, 
notwithſtanding the particular Eſtate determines ; and that 
he ſafd was the Caſe of Snow and Cutler; fo2 there the Dr. 
viſe was to the Þeir of J. S. when he comes to the Age of 


_ fourteen Pears, 


But if there be no ſuch apparent Intent, ft muſt ſtand 


and fall by the Rules of Law. 


And in this Caſe the Court inclined fo2 the Defendant; 
becauſe they ſaid, this executozy Devile to the Heirs of the 
Bodp of Robert was but contingent, Robert being living, 
and Bell dying in the Life of Robert, it was become void; 
and then this Fee that was in Bell, determinable upon a 


Contingency, was now become abſolute; becauſe the 


erectt: 


toy Deviſe was become void, fo2 the Sake of which it was 


determinable ; and the Heir ſhall take no Advantage 


though this executozy Devile be void. 

And North ſaid, that a Deviſe to an Inkant in ventre fe 
mere was foꝛmerly held void, fo2 that the Jnfant not being 
bozn, there was no Perſon to take: But at this Oapit 


Infant in ven- 
tre ſa mere. 


Poſt Caſe 343. 


ts held good; becauſe the Law ſhall intend, that the 


by it, 


Ov: 


ſo2 did fntend it to him when he ſhould be bon; Co that 
wozks in the Nature of an erccutozy Deviſe ; and where ! 


appears, that the Teſtato2 did not intend it to be executc 
| 4 9 pueeſentlo. 


* * 
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geſently, there ft ſhall walt; and that ſhall be ſuppoſed the 
Intent of the Teſtato2 in this Caſe. y 


More werſus Pitt. 5 (257.0 


Copyholder fo2 Life in Poſſeſſion, aue Thornburgh was Copyhold. 

/\ Copyholder fo2 Life in Reverſion, accozding to the Lo of = 

Cuſtom of the Manoz; and Corbett was Lozd of the Mano; Dieinn. 
y Diſſeiſin. Thornburgh makes a Letter of Attomey to ſur: 

render his Eſtate to the Low of the Mana, o2 his Steward 

fo) the Time being, ad faciendam inde voluntatem fuam ; and 

Corbett afterwards grants this Eſtate ſurrendered by Thorn- 

- burgh to J. S. fo2 his Life; afterwards the King being re⸗ 

ſod, and this Bano2 belonging to the Biſhop ol Worce- 

' ter, Morley the Biſhop grants it to the Dekendant; and the 

| Plaintiff claims under Thoraburgh that made the Surrender, 

who was yet living. 

In this Caſe it was held clearly, _ . 

1. That a Diſſeiſoz, Loꝛd of a Mano, niay take a Surten- = 

der to Ale; becauſe there he is but a Conduit-Pipe to paſs __ 

the Eſtate thzough, and takes nothing by way of Jntereſf, T1. 

and therefoze without Queſtion, ik a Coppholder in Fee lur⸗ Roll. 503. Will 

tenders to the Uſe of another in Fat to a Diſſeiſo2 Low, 4 Co. 24 mY 

this is very good: And ſo a Copyholder fox Life may ſurren- _ 

der to the Ale of another fo2 the Life of the Surrenderoz, and "= 

this is good, though ft be to a Diſſeiſo2 Lozd; becauſe 

here is no Pꝛejudice to the rightful Lozd in neither of theſe 

Caſes t: But if B. a Copyhotder fo? Life, ſurrenders to the 

Ge of C. fo2 the Life of C. to the Dfffeiſo2 Lozd, and he 

grants this aceozdingly, this will not be good; fo? the 

Diſſeiſo2 cannot create any new Eſtate from what -was in 
Being before. PS ni: 

Burt the Queſtion was in this Caſe, that although a Co- 

pyholder foz Life cannot ſurrender ta the Diſfeiſo2 Lozd, ſo 

as to enable him to grant an Eftate to another fo; Life, yet 

here, when the Coppholder foz Life ſurrenders to the Diſſeſſoz 

Lond ad faciendam voluntatem ſuam, the Qusſtion is, whether 

02: no this ſhall not amount to an Extinguiſhment of the 

Coppholder' g Estates ee ee 

And the Court inclined, that a Copyhofder, who. hath 

but a cuſtomary Intereſt, might well e that Intereſt 

by bis Surrendor to the Lom fo the Eime being, though 

he were a Diffeiſoz: Fo2 Atkins ſaid, he took it ko; a Rule, 

that a Diſſeiſoz Low might do any A# that the rightful 

= {0 ; Lozd 


„ S. Hill. 16597); - 


Lozd might, if it did not tend to the Prejudice of the Tow 
x Int. 28. Tightful Lozd; but whatſoever Acts did tend to the Pꝛejuditce 
of the rightful Lozd were void; and the Difference taken 

in 1 Cro. 205. betwirt a Surrender made by a Copyholder 
in Fee and fo? Life. 1 
But North ſeemed to incline, that if B. a Copyholder fy 
Life, ſhould ſurrender to a Diſſeiſo2 Lozd to the (iſe of C. fo) 
the Life of B. that this might be well enough; becauſe that 
C. would be in of the old Eſtate ; but when B. ſurrenders to 
the Uſe of C. generally, the old Eſtate is gone upon the 
Surrender, and ik the Lozd grant to C. this is not the old 
14 H. 7. 4. Eſtate, but an Eſtate fo2 the Life of C. 3 
But Maynard did objeſt, that there could be no Diſſeiſo) 
as to the Copyhold Eſtates, ſo long as the Copyholders 
were in Poſſeſſion, foz he ſaid, it was Littleton's Caſe, that 
ik there be Leſſee ko: Life o: Pears, the Leſſoz cannot 
be diſſeiſed of the Reverſion, ſo long as the Leſſees keep 
their Poſſeſſion, no not although the Leſſees do attozn, or 
Inf. 324. Pay their Rents to another, and then, ik there were no Oil 


4 Co. 24, leiloꝭ, as to this Copyhold Eſtate, the Surrender would be 
Gelege Bold. foe nie 


Caſe. But Scroggs ſatd, to what Purpoſe then are all thoſe Caſes 

Moor 352. put of Surrenders made to, and G2ants maye by,  Lo2ds 
of Banos by Diffeifin. Adjournarur. 

And North ſaid, that Copyholds in Manoꝛs were ſtiled in 

Demeſnes. the Office by. the Name of Demelnes. 
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(25). b.) IN an Aﬀtion of Treſpaſs, &c. the Defendant juſtifies by a 
Traverſe. Licence, &c. and in his Juſtification agrees in Time 
Ante Caſe with the Plaintiff's Declaration. He need not traverſe be- 
219. foe and after, Hob. 104. But then the Plaintiff may vary 


his Time. | 

| 

258.) Muoonke werſus Barker. 5 

Action ar A Sſumpſit. That if the Plaintiff would build ſuch « = 
Aſſumpſit. \ Youſe ſubſtantialiter & accommodare, the Defendant did BY 
 Pomiſe to allow as much as any of the neighbouring Te I 


nants did allow their Landlozds, &c. and he avers, that he 
did build it tam ſubſtantialiter quam any of the Mefghbours 
built theirs, and that their Allowance was a fourth Part of 
the Charge. Upon Non aſſumpſit a -Uerdi# was fo2 the 
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It was moved in Arreſt ok Judgment, that the Averment 
© as defeftive; becauſe it is, that it was as ſubſtantial as any 
= of the Neighbours, and perhaps none of theirs were ſub- 
flantial; but he ought to have averred, that he did build it 
E (ubſtantialiter & accommodate ; & ſemble per Curiam q neſt bone. 
3 ged adviſare volunt. 1 | 
_ Webſter verſus Bach. (259.) 


Reſpaſs, The Defendant juſfified by a Pyeſcription Way private. 
koꝛ a Way to a certain Cloſe. The Plaintiff replied, 
that he bzought a Load of Hay along that May that grew 
upon another Cloſe, And the Defendant demurred, And ad- 

© judged againſt him; fo2 ik a Pan hath a pavate Way to 

” a Cloſe, he ſhall not inlarge it to other Purpoſes. 
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Harwood ver ſus Helyard. (260. 


EBT upon a Bond. The Condition was, to give Mo. Notice plead- 
tice, if he ſold ſuth Land, to the Obligee. The Defen-© 

dant pleaded, that he gave Notice ſecundum formam & ef- 
fectum conditionis. And ft was held to be a bad Plea, ko: 

© he ought to hew how he gave Notice, that the Court may 
judge, whether oz no it were acco2ding to the Condition 

as when a Yan pleads a Diſcharge. Hob. 296. 1 Cro. 19. 


Mills verſus Wright. 82610 


D upon a Bond of 3001. conditioned, that if he da condion of 
not pay the Money the Bond ſhall be void. Plaintiff an obligation. 
alligns the Bzeach, that he did not pay the Money. De⸗ 
fendant demurs, Weſton pro det? cited 39 H. 6. 9. Chief Ju- 
ſtice: The other Authozities are econtra. Barrell cited econ- 
tra, Trin. 14 Car. 2. B. R. Rot. 1986. Thurland in Wren & Al- 
ſop. Chief Juſtice: Jf the Condition were, The Condition of 
this Obligation is ſuch, that then this Bond ſhall be void, the 
Bond were good. 1 Cro. 77. Solvend' to the Dbligoz, 1 Roll. 
105 that the Condition is void, and the Bond good, and 
g lt ſhall be interpꝛeted accozding to the Mind of the Par: 
ties, that the Condition is abſurd, Judgment pro quer. 


55 
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1 


Covenant 


joint and ſe- 


veral. 


very of them fs as much ag for each of them, and ſo the 


(263. 


Heir riens 


per diſcent. 


did deviſe Lands to his eldeſt Son, within four Years after 


1 Cro. 161. 


Heir hath bis Eleifon to take one Way oz the other, ald 


_ (264) 


Baron and 
Feme. 


2.48 . De Term. 8. Hill. 1677. 


bzoken, C. ſues the Executo of A. 


53 againſt an Heir, who pleads” Riens per diſcen 


Pears? And fo2 that the Court feemed to incline, that thy 


but as a Purchaſer; becauſe the Eſtate was clogged vit) 


rather than by Purchaſe aud Deviſe; but here, unleſs th. 


— 


May verſus Woodward. 


A And B. covenant with C. fo2 themſelves and ever, | 
» of them, that if they renew ſuch a Leaſe, they wil 
align the Term to C. A. dies, and the Covenant being 


Obj. That this a joint Covenant, and \o ought to qr, 
vive in Charge to B. Cur': It is joint and ſeveral, for e. 


Hurt hath Election to tue elther the Executoz oz the 
Zurvivoz. 5 Co. 19. Jud' pro quer*. Roſſe's Caſe, But 
LR EEE 


— — 5 2 . 9 F 
AL \ — . 2 SC a CE 


„ a Jha i ne. LED» 1 SV, 


Brittane verſus Charnock. 
3 7 


Upon a Special Gerdict the Jury find, that Charnc 


„„ 8 
1. Whither, theſe Lands ſhould go during the firſt four 


his Death, paying to his Daughter 20 Two Queſtions | 


ſhould go to his Executow, f 1 

2. Mhether the Weir ſhould have thefe Lands by Ot 
ſcent, 02 by Deviſe as a Purchaſer ? And fo2 this Pant 
the Court inclined, that the Peir was not in by Delcent, 


the Payment of the 214. 


* * 8 


But they ſeemed to take this Rule, That whereſoever th 


that he comes to the Eftate both Ways alſke, there the Lav, 
fo2 the Benefit of Creditozs, adjudges him in by Deſce 


F be void, he cannot take but upon the Paymeſt 
0 20]. | EEE = - 4 


Hinton verſus Sir John Hudlon. 


T PHE Defendant's Laby had bought ſeveral Goods u. 
the Plaintiff, who was a Mercer, and the Oelen 
had paid him koz them; afterwards ſhe parts from * ” 

4 — | 
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band, and comes and takes up moze Ooods befoze the 
plaintiff had Notice ok her Departure from her Pusband, 
and he ſued the Hugband fo2 the Money. 7 

And it was ruled by Chief Juſtice North, at Guild-Hall, 
upon Evidence, that the Pusband was liable to pay the 
Plaintiff, having no Notice of their Parting, and the Pul⸗ 
band having fozmerly paid what his TUife had taken up, 
which induced the Plaintiff to truſt her again: But if ſhe 
had taken up Goods of a Stranger after ſhe was parted 
from her Pusband, it ſeemed that he would not have been 


liable. Nota q' jeo oye ceſt caſe de Serjeant Rawlins q fuir 
preſent. . | 


|| 


Term. Paſche 


1678. 


In Communi Banco. 


Fine being taken by Sir William Turner ok the (265. 
Middle Temple, who was an Iriſh Knight, the Que- Knight. 
ſtion was, whether oz no he ought to deliver it to 

a Judge upon Dath, oz elſe that it ſhould be re- 

ceived without Dath, as it ſhould from an Enzliſh Knight: 

And it was held per Curiam that it ſhould, fo2 the higheſt and 

loweſt Dignities are univerſal, accozding to Calvins Caſe, 


7 Co. 15. 


Barker ver ſus Keete. (266.) 
T2 Caſe was: Edward Hudſon being Tenant in Tall, Special ver- 
Remainder to William his Byother, to make a Te- ae in Ee. 
ant to a Precipe to ſuffer a Recovery, makes a Leale to 7" 
EY SIC 5 one 


rere 
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Conſideration. 


Deed, ſo that it cannot he intended that the Parties meant 


unleſs it be demanded, which is uncertain whether it will 


1 Cro. 530. 


Conſideration ſhall never raiſe a p2eſent Ale; and that is the 


+ rendzing a Pepper Com, is a vold Leate: 43 Ed. 3 Fitz 


1 aud the Obligation te pay it was preſent, foz Yielding ard 


xendaing a Pepper-Cozn, if demanded. 


Poſſeſſion, ſo as to be capable to take a Reſeaſe befox 
Entry? 


tual Entry, accozding to 1 Inſt. 46. 


let, are Wows uſed at the Common Law; and there is no 


and ſell, yet it would operate by way of ſe, there being 4 


one o_ fo? fir Months, and upon that a Releaſe, and then 
ſuffers a Recovery, The Plaintiff clafmed under the Re. 
mainder-man. 

The Queſtion was only. upon the Leaſe fo2 ſir Months, 
the Mozds being, That he did demiſe, grant and to Farm *y 
the Lands in Queſtion ta Pepes, Habend' fo? ſir Months, 


The Queſtion was, whether this Pepper Com Rent was 
a ſufficient Conſideration to make the Leaſe operate by (ir. 
tue of the Statute, ſo that the Lefſee ſhauld be laid to be in 


Foz it was agreed by all, if it did operate only as a 
Leaſe at Common Law, that the Party was not capable gf 
taking an Enlargement of his Eſtate by a Releaſe until a: 


1. And it was argued by Stroud, that this is only a Leaſe 
at Common Law; fo2 the TUo2ds demiſe, grant and to bam 


TUo2d of Conſideration, noz of Bargain and Sale, in the 


that it ſhould operate by way of Ufe. 
2. Thts is an erecutozp Conſideration, and it is alſo con: 
tingent; fo2 this Rent of a Pepper- Com is not to be paid, 


02 not; beſides, it is not payable pꝛeſently, and a future | 


Reaſon of the Lozd Paget's Caſe, Moor 194. 1 Co. 154. Leon. 
194. no (iſe did rife there, becauſe the Conſideration of 
Payment of his Debts was executozp, and was no preſent | 
Conlideration, Vide 3 Cro. 378. 6 Co. 15. 

3. The Eonfideration of a Pepper⸗Coꝛn is of no Ualue 
ts raiſe an Uſe; and therefoe it an Inkant make a Lear, 


. 26. 
Bit as to this Point all the Court, extept North Ch. J. 
vid incline, that this Leaſe did operate by the Statute. 


Foz as to the firſt Objeſtion they ſafd; it had been oftet 
adjudged, that though there were not the TWo2ds bargan 


ſufficient Conſideration. 8 Co. 93. 
2. As to the ſecond Dbjettion, they held, that though this 


Rent was to be paid futurely, pet it was a preſent: Duty; 


Raging makes a Gabi ue North ſaid, that where 
i; 4 Thing3 
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Things are done in the ſame Inſtant, they would tratiſpoſe ragare. 


them, and ſuppoſe a Pꝛecedency, it being to ſuppozt com- Priority. 


mon Aſſurances; and ſo they might ſuppoſe the Covenant to 
pay the Rent to pꝛecede the Raiſing of the Uſe, and then the 
Conſideration would be executed. So 

and North ſaid, he had known ft ruled ſeveral Times, 
that a Leaſe and Releaſe in the ſame Deed was a good Con- 
veyance, fo: Pꝛiozity ſhould be ſuppoſed. | 2 
Z. 9s to the third they all held, that the Ualue of the 

Conſideration was not material; fo? it is uſual, if an Eſtate 
be ok the UGalue of 1000 l. per Ann. to make 55. the Conſide⸗ 
| ration in a Bargain and Sale fo2 a Pear; and by Porter's 

Cale, 1 Co. 24. a Penny is ſufficſent to alter the ſe of a 
| Feoffment, and to cauſe the Feoffee to be ſefſed to his own 

Ale; and ſo in the Caſe of Surton's Hoſpital, 10 Co. 34. 

and as to the Leaſe of an Infant, reſerving a Pepper⸗ 
Coin, that hall be a void Leaſe, becauſe it appears ta the 
Court, that there is no pꝛopoztionable Conſideration. 

And North faid, that if there had appeared any Intent of 
the Parties, that it ſhoufd operate by way of Uſe, he ſhould 
not have doubted of the Cafe, but the Intent ought to ap- 
pear; and he ſaid, in the Caſe of Garniſh verſus Wentworth, 
tried befoze the Loꝛd Chijfef Juſtice Bridgman, a Conveyante 
was endeavoured to be ſet up by a Covenant to ſtand ſefſed, 
by Reafon that the Party was related to him that made it, 


though it were nine Denrecs off; and Bridgman ſaid in that 


Caie, it were wozthy of Conſideration, whether the (ſe 
ſhould riſe, becauſe the Party that made it did not know of 
the Relation, and fo could not intend it. But that Point 
was not determined, decauke upon Examination it appeared, 
that there was no Relatton in the Caſe. 

And in the Cafe of Rigby and smith, 1 Cro. 529. though 
the expꝛefs Conkideration be natural Love ts his Childzen, 
vet the Party being his Bꝛzother, to whom the Conveyanee 
was made, and Part of the Confideration being to ſettle his 


pointed at, Vide 7 Co. 39. | FFF 
Ind they faid, that the very Tennre was fuffictent to 


change a Ute, oz at feaſt to keep it from reſulting; and there⸗ 


oe, if a Leaſe be made without Conſideration, oz Reſerva- 
gon of Rent, the Ale ſhalt not refult, as it ſhall in cafe of 


a Feoffiment, becauſe there is no Tenure. [1 


And Wyndham fad, that although it might not be a Con 


lideration to ratte an Ake of a Freehold, where the Deev is 


Lands in his Blood, though that particular Relation was 
not named, it was well enough, becauſe ft ſeemed to be 


to 


Leaſe and Re 
leaſe. 
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to be inrolled, becauſe by the Statute it is to be a valuable 
Conſideration, yet it might ſerve in Caſe of a Leale kn 
Pears. | 0 313 5 7 
And. whereas it was objefed, that it ought to be Mone) 
 fo2 the Conſideration, it was ſaid, though it ſhould not pac; 
by Bargain and Sale, yet the Ale might riſe by a Covenant 
to ſfand ſeiſed well enough. _ 8 
And North ſaid, That if the Truth of this Caſe had been 
_ - found, there would have been no Queſtion in it; ko; this 
_ Recovery was to ſuppozt a Poztgage, though it was ng 
ſo found, and that would have been a ſufficient Conſiderg 
And North ſafd, that this Conveyance by Leaſe and Re: 
leaſe was firſt invented by Sir Francis More, fo; foꝛmerlo 
they uſed to make a Leaſe, and the Leſſee uſed to go and 
enter, and the ſame Oay they made the Releaſe. 
Eſtoppel. Another Point was ſtirred, viz. That in Caſe there were 
no good Tenant to the Præcipe, yet he in Remainder being 
| Heir to the Tenant in Tail ſhould be eſtopped, acco2ding to 
1 the Opinion of Plow. Manxell's Caſe ; but that Opinion 
of Flow. was denied by the Court, accozding to 3 Co.“ 
koz if that were Law, then there need never be any lawful 
Tenant to the Præcipe, which the Law requires; becauſe by 
the Judgment the Tenant is to be turned out of Poſſeſſion; 
and though all are eſtopped that claim under the Par- 
ties to the Recovery, yet the Illue in Tail and the Re 
| Es 1 are not, becauſe they claim paramount from the 


verdicc. Another Point was, here being a ſpecial Concluſion made, 
whether the Judges ſhould be bound by this ſpecial Con: 
 cluſion of the Uerdift; Fo2 it was held in the Caſe of Lane 
Vi. Cooper, Moor's Reports, that they ſhould not; but it ts 
ſaid, and ſo held, that ſince that the Law had been held con: 

trarp. 5 Co. 95. 2 Roll. 701. Fo f 


(26) Abbot verſus Rugeſley. Trin. 29 Car. 2. Rot. 1691 


Plea Puis dar- ISS UE being joined, upon Not guilty in Battery, at the 
rein Continu- I Aſſizes at Huntingdon, the Defendant pleaded an Acco?? 
ue without alledging Satisfaiion ; to which the Plaintiff dc 
murred; and the Plea being certified upon the Back of the 
Poſtea, the Plaintiff gave the Defendant a Rule to join it 
Demurrer; but the Defendant refuſing, the Plaintiff entre 

Judgment, and took the Defendant in Execution. 

"2 


And 


7 
228 8 1 r . ab en. 
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alt.” et. _—_—_K__ e 


Agnd it being moved by Serj. Seiſe to ſet aſide the Judg- 
| ment as obtained irregularip; the Court held, es 

1. That the Defendant re.ufing to join in Demurrer, the 
Plaintiff might lawfully enter up his Judgment. 

2. That he, that offers a Plea puis darrein continuance at the 
Niſi prius, ought to p20ve it there; fo2 unleſs he make it ap · 
pear to the Judge that it is a true Plea, it is in his Dil⸗ 
cretion whether he will allow it 02 not, but may pꝛoceed to 
try the Cauſe. . : 7 

z. That if the Plea be found againſt the Pleader, it is 
perempto2y. _ : 

4. That the Plaintiff cannot reply to it befoze the Judge 
of Niſi prius. 1 e . 

5. That the Plea could not be amended here, but might, 
during the Aſſizes, be amended bekoze the Judge of Niſi prius. 
Vide 2 Cro. 261. Yelv. 180. 4 


| (268. 
T was ſaid by North Chief Juſtice, That, if a Man takes Utury. 
1 a Bond legally fo2 the Payment of lawful Jntereſf, but 
afterwards he doth atually take moze than the legal In⸗ 
- tereſt, this doth not avoid the Bond; but the Party is 
liable to an Inkozmation upon the Statute fo2 taking moze 
than the Statute allows. And it was likewiſe held, that if 
a Scrivener in making a Boztgage, &c. do though Miſtake : Boll. Rep. 
make the Money payable ſooner than it ought to be, oz re⸗ 308. 
ſerve moze Intereſt than ought to be, this will not make 
it void within the Statute, becauſe here was no cozrupt 


Agreement — 
_ Floyd's Cafe, "Les 
Erjeant Seiſe moved fo2 a Habeas Corpus f0? Floyd. Habeas Cor- 
It was held by North Chief Juſtice, that if it were a... _ 


Habeas Corpus ad faciendum & recipiendum, [whjch is when an s. P. 

Ation is entred here againſt the Party, and is to bing 
him up hither to anſwer it] then he might have it with- 
but Motion. | 

But if it were a Habeas Corpus ad ſubjiciendum, viz. [when Vide 2 Rev. 

a Party is committed fo2 a criminal Patter, and deſires to 37. 

came to his Trial] there this Court cannot grant it, be⸗ 

cauſe they have no Cogniſance of criminal Matters. 

And he ſaid that a Habeas Corpus ad faciendum & recipien- 
dum, when the Party is in Pulon, is the ſame thing as 

BY 2 a Capias 


= —— — 
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Covenant. 


Notice. 


was requiſite? 


"a Capias is when the Party is at large; fo it is 0 only to 
bring him to anſwer to that Action. 


cedents were oꝛdered to be ſearched. 


Sir Clement Clerke EY Child of Northwich, 


But Atkins ſaid, that this Court might grant a Hate, 
Corpus ad ſubjiciendum ; and ſo the Court differed ; and Þy. 


HE Defendant ſold the Plaintiff a Parcel of Wood, 
called the Ally Binde fn Shrawley Uloods; and the De. 
fendant covenanted, that if the ſaid Mood did not upon 
Yeaſure amount unto fo2ty Acres, then he would make 
it up fozty Acres out of the Woods next adjoining ; and 
the Plaintiff covenanted, that if. it were moze than fo2ty 9. 
cres, he would pay him 121. per Acre fo; every Acre above 


fot 

"The Plaintiff alledged fo: Bzeach, that the ſaid Parcel a 
of Mood did not upon Yeaſure amount unto fo2ty Acres; * 
and that he gave Notice thereof to the Dem. but the 
Defendant did not make them up. 

The Defendant pleaded, that the — did not * 
him any Notice, cc. 
The Plaintiff demurred. 

The Queſtion in this Cale was, whether 02 no Notice 


And the Court was of Opinion, that Motice in this Cale 
was not neceſſary, becauſe the Defendant had taken upon 
him by his Covenant to make it up, and he might have mea - 
ſured as well as the Plaintiff. 

And per Baldwin, TUhenever the Defendant may, by any 
apparent Means, come to the Knowledge of the Thing, there 
no Notice is requiſite; oz if it be a Thing that the Defet:- 
dant may as well come to the knowledge of as the Plain⸗ 

tiff, there no Notice is requiſite; but if it be a Thing that 
lies particularly fn the Knowledge of the Plaintiff, there 
Notice oughf'to be given; As if J give a Bond to pay lo 
much to A. when he cometh into Somerſetſhire, there A. ought 
to give Notice, becauſe he may come in the Night, oz ſo as 
it is impoſſible fo2 me to know eit; but otherwiſe it is, if it 
be when a Stranger cometh into Somerſerſhire, fo2 there I 
may take Notice as well as he. 


Sq. | 
F*.; HELL 
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Drake verſus Randall. (2719 
N Aktion was bꝛought againſt the Defendant as Adminiſtra- 
Adminiſtratoz, fo2 a Debt due from the Jnteſtate tor pleads a 
by Contratt. 9 

The Dekendant pleads, that in Hillary Term 
| viceſimo ſexto & ſeptimo nunc Regis he ſued the Inteſtate, and 
in Eaſter Term viceſimo ſeptimo Had Judgment againſt him. 
The Plaintiff replied, that befoze Eaſter Term viceſimo 
ſeptimo the Inteſtate died, and that the Dekendant entered 
up the Judgment after he was dead, and kept it on Foot per 


fraudem & covinam. | 


. Defendant rejoins, and traverſes the Fraud and 

It was urged fo2 the Plaintiff, that here was ſpecial 
Matter alledged, which was Fraud apparent, ſo that the 
Court might judge of it, viz. the entring of the Judgment 
againſt a dead Man, and the Defendant ought to have an- 
(wered that ſpecial Matter. | 

On the other Side it was alledged, that here was a Judg- 
ment pleaded, and the Replication of the Pſatntiff did but 
hew that it was erroneous; and if ſo, it ought. to be re- 
verſed by Erroz, and ſhould not be avoided by Pl 


But the Plaintiff inſifted, that in this Caſe nd Perſon Judgment a. WES 
(ould bꝛing a Writ of Erro2 but the Defendant himſelf; 5 "ala 8 - 
that! Roll. 742. | 


De Term. S. Trin. 1678. 


Vaughan 95. 


(272.) 


Quare impe- 
dit. 


(273: "> | 


Nan | 


tion. 
Bona notabi- 
lia. 


that he would never do, being to take Advantage of it, an an 


ſo the Plaintiff ſhould be without Remedy, 

But to that the Court anſwered, that an Executo! oz 95 
miniſtratoz may in many Cafes ſuffer a Judgment, where he 
might have avoided it, and yet the Creditozs without Re: 
medy; as if Debt upon a Simple Contract be bꝛought : 
gainſt an Adminiſtratoꝛ 02 Executoz, and he ſuffer Judgment 
againſt him, this Judgment may be pleaded to other Credi- We 
toꝛs; and that hath been ſo tuled in the King's Bench, 
which was admitted by Pemberton. 

But here the Defendant having pleaded his Ackion con: 
menced in Hillary Term 26 & 7, (whereas it ſhould habe 
been 26 & 2),) and there was no fuch Term, and ſo it was 
a void Judgment; and lo the Plaintiff might take Advan: 
tage of it by Plea, Judgment was given pro quer' niſi, 


The King verſus The Biſhop of Ely. 
R. Spencer, who was one of the Pꝛebends of Ely, was WI 
made Dean by the King, fo that the Prebend was 
avoided by Ceſlion, = 


The Queſtton wks. who ſhould p2eſent to the Pꝛebend, the 
King oz the Bifhop, to whom it _ belong, if this Ceſſon 
had not intitled the King? 


Weſton pro Def Cited theſe Jnthozties, Bro. Tit. Preſent: 


ment, 61. 4 Co. Holland's Caſe, Rolle, Preſentment, 343. 41 Ei. 


3. 5. 46 Ed. 3. 32. Noy 138. Ow. 144. Cro. Holland's Cale, 
Jones's Rep. Child v. Baylis, Fitz. Quare Impedit, 35. 

Serjeant Pemberton pur le Roy: Co. Ent. 434 or 474. Dr. 
Reeve's Caſe, Vaugh. Rep. 118. Glover's Caſe, q ne fuit inno- 
vation, mes prerogative al common ley. 11 H. 4. 37. Rolle, Preſent- 
ment, 343. Vaugh. Rep. Dy, Yeedy's Cale, 3 Cro. 790. 11 H 
4. 60. Noy 138. Dy. 228. 11 H. 4. 66. Moor 399. 

The Judges ſeemed to incline fo2 the King, but it was at 


_ "e ww Argument, 


Cecill . Darkin. 


Pan dieth in France, and hath Goods in the Dioctl 
of Norwich; and the Queſtion was, whether the Bilho? 


ok Norwich ould grant Adminiſtration, o2 the Archbiſhop: 


Per North C. J. The Biſhop of Norwich ſhall grant 9. 


miniſtration, unleſs he hath Bona notabilia ; and hig dying il 
France is no mo2e than if he had died in Norwich. 
I | | | | 
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1678. 


In Communi Banco. 


Ik - R. Cartright of Aynoe in the County of Northamy- 
ton died Inteſtate, leaving four G2and-childen, 


Cartright's Caſe. 


whereof one was at Age, and the other thꝛee were 
Minozs; and the Adminiſtration was conteſted 
betwirt her that was at Age and the Bother and Guardian 
of the other thꝛee; and this Caſe was argued at Serjeant 


Inn befoze the two Chief Juſtices and the Chief Baron 
& al, who granted it to the Mother as Guardian to the 


thee durante minore ætate; though it was ſtrongly urged, 


- that ſhe that was at Age being capable, and the other inca- 


- pable, ſhe ought to be p2eferred, 


But on the other Side it was urged, that ſince the nev 


Statute, which intitled them all to a Diſtrtbution, the Jn 


tereſt of the thee did pꝛeponderate, and therefoze that was 


to be regarded; and they compared it to the Caſe of a Rel: 


duarp Legatee, who ſhall be pzeferred befoze the next of Kit: 


(276.) 


Paydon werſus Hardy. 


Enant in Tall, with Remainders over, makes a Leut 


pur auter vie with Livery, rendzing Rent, and then 


makes - Leaſe koꝛ Pears of the Reverſion , Tenant pur 7 
t 


+ | Term. S. Kill. 1678. 2x9. 


er vie lürrenders to the Leſſoz, upon Condition the Leſſoz 
caffers a Recovery; the Condition being broken, the Leſſee 
-e-enters; the Leſſee fo2 Pears diſtrains ko the Bent, 
| Jn this Caſe ft was held, that this Leaſe ko: Life did 0; my. 
make a Diſcontinuance of that Cltate-tail and Remainders ance. 
during the Continuance of the Eſtate ko; Life, during which 
| Time the Tenant in Tail had a toztious Fee-ſimple, out ok sander 
| which the Leaſe fo2 Years did operate; then when the Te- 
| nant pur auter vie ſurrenders, the Diſcontinuance vaniſhes, 
and the Eſtate⸗tail is reſtozed; but the Surrender being but 
upon Condition, when the Tenant fo2 Life enters fo2 the 
| Condition bꝛoken the Oiſcontinuance is revived, EIN 
2 Queſtion was made in this Caſe about the Pleading, vieading. 
| becauſe the Szantee of the Reverſion fo2 Pears, to intitle 
| himſelf to the Rent, in pleading his G2ant did recite the 
(cows of it, viz. That the Leſſor did grant, Fargain, ſell, re- 
leaſe and confirm, to which G2ant the Tenant did attoꝛn. To 
this the Defendant demurred, and fo2 Canſe ſhewed ſpe- 
cially, that the Pleading was double . 
But here the Court reſolved, that it was not double; fo2 Double. = 
W thouch there were Multiplicity ok Moꝛds, yet there was no 
| Duplicity ok Pleading; becauſe the Avowant had Eleffon 
| which way he would take it; and he had ſufficiently limited 
| it, by alledging the Attoznment,. that he did claim it by 
| And it was ſaid, that double Pleading is good upon a 
| general Demurrer ; becauſe it is too good, when the Deken⸗ 
| dant alledges two Bars to the Plaintiff's Action; but if ft 
| be ſhewed ſpecially fo2 Cauſe, it is naught; becauſe the Party 
| ought to be aſcertained which to make anſwer unto, and the 
Court ſhould not be inveigled. And double Pleading is 
poperly when the Defendant pleads two Pleas, either 
whereof is a ſufficient Bar to the Plaintiff's A#fon, == 
A repugnant Plea is when one Part cantradicts the o: de ant. 
ther; as to plead a Title by the Common Law and by the * 
Statute of Uſes, it can paſs but by one; and this is naught 
upon a general Demurrer, 


_ Inſufficient Pleading is when there is good Matter, but racugicient; 


it is not ſo alleged as the Court can judge of it; as to 


| Plead, that ſuch a one conveyed it, and not ſet fozth bv. what 
Conveyance, and this is naught, — | 
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Term. 8. Trin. 


1 679. 


In Communi Banco. 


(277. Mũ.eeritrs Caſe of Winchcombe. 


'N Afton of Debt fo2 Rent was bzought in London, 
and the Lands lay in Glouceſterſhire ; the Aﬀion be- 
twirt the Lefſo2 and Leſſee was grounded upon the 

Contraſt: upon Affidavit made, that the Defendant 
< would plead a ſpecial Plea, whereby the Title of the Effate 
venue chan · would come in Queſtion , the Court "INE oy) Veuue ti be 

_ ad. "at into Glouceſterſhire 


c m )  QErjeant Turner moved ta change the Venue in an Adio 
of Eſcape 3 But was denied per Cur'; fo2 an Eſcape it 
one County is an Eſcape all over England. 
And per Robinſon, Pꝛothonotary, The Court rarely changes 
the Venue but in an Aﬀion of the Caſe. | 


cs. Stainton werſus Randal. 


Reſpaſs koꝛ taking his Goods. The Defendant pleads, 
that P2oceſs iſſued out of an PÞundzed-Court, to ſel 
the Goods fo2 not appearing, 

And the Plaintiff demurred; becauſe it was not alledged, 
that the Cauſe of Aion did ariſe within the Juris dition o 
the Court; and the Demurrer held good. = 


Inferior Juriſ- 
diction. 


ernie 201: 


„0 


Huly verſus Sadler. (6800 


ectment d'un manor. Le defendant pleade q eſt auntient de- 8 De- 
meſne. Le plaintiff reply q un fine fuit levy; & jud' pur weſne. 
le defendant, quia le replication eſt male. Sed quære de ceſt caſe. 


Fiſher Ver ſus Marſon. (281.) 


JE BT upon a Bond fo2 16]. Upon Oper of the Bond Decimo fexto 
| J it was in decimo ſexto libris; and the Defendant demur⸗ 

red fo2 the Ulariance ; But per Cur), Jt is good enough. 
Judgment pro quer'. Yelv. 93. Hob. Rep. 


18 3 18 

| |," Hp 

A. e 

arth ver ſus TI a) 10r. (282.) bl 
a :  $* 1m 

ö i | 75 7 i is 4 KH 

Wi 


EBT anainſf an Erecuto2 fo2 Rent incurred in his Debet & De- 
1 / own Time. Upon a ſpecial Uerdit they find the Leaſe g. _ 1 
and the Deſcent of the Reverſion to the Plaintiff; and that : Roll. 121. _ 1 
the Defendant, after the Death of the Leſlee, did feed his al 
Cattle with the, Way that grew upon the Land. Adminiſtra- 1 
tion was granted to the Defendant, with an Exception ok Waver of a 

FF SEP „ 2 
The Queſtfon was, whether the Defendant here could | i 

wave the Term after he had entered; Adminiſtration was 8 1 
. taken after the Rent grew due. „ "= Wo 
Serjeant Skipwith: De cannot wave, without ſhewing that 
the Rent was moze than the Ualue of the Leaſe. 18 H. 6. x. 
Bro. Waver, 10. Style 67, 119. 2 Rolle 211. 2 Cro. 204. 

Borrell econtra: A rightful Executoꝛ cannot wave a Term, 
but he ſhall be charged in the Detinet only. Helyer's Caſe, 
Yelv. 109. And here a Friend enters and. feeds the Cattle 
from February to the 23d of March, and Adminiſtration is 
taken in April after; ſo that here he enters fo? a ſpectal Pur- 1 
pole, and not generally as an Executoz; a lawful Executoz ps 


7 


Van Aſſignee, and chargeable by Reaſon of the Poſſeſſion. 

_ Cole v. Johnſon. De admitted, that as to Goods he ſhall {8 
be chargeable as Executo2 de ſon tort, and liable in the be. ii 
anet only; but here he is charged in the Debet and Detinet, 9 
and his Title did afterwards commence lawfully fn April. 


(Note, That the Rent-Day was incurred befoze Adminiftra- 
tion committed.) CID 
e | An 


Chief 


/ 


De Term S. Mich. "Tm 


Chief Jufiice : : E a Man die inteſtate, and another ig 
Erxecuto? de ſon torr, he ſhall be charged koꝛ the Rent till he 

is evited by the Admfniffratoy 
Fxecutsr de Windham and Arkins of the ſanie Opinion, that here he 
fon tort. Hath entred as Executoz, keeping the Cattle five CGeeks 
upon the Farm; and here is no Gift to purge this Wrong; 


Ellis: Debet & Detiner is good againſt the Executo) G 
ſon tort. 


1. Il ne poet waive fi doit 3 & eſt aſſignee & doit | pren- 
der cum onere. 
2. Neſt trove q il waive the Poſſeſſion. 
3. Q. Si poet eſtre executor de ſon tort de un Term. Ik he 
enters, and meddles not with the Teſtators Goods, he is a 
Dilleiſoz, but if he meddles as CTrecuto?, he alone-gains the 
Term, 5 407. Jud. pro Quer- 


D's 


. erm. 8. Mich. 


1679. 


In — 3 


(283.) Phillips verſus Lee 


HE Queſtion was, dUbether Rent due upon a Leaſe 


os ER Parol, pald by an Executoꝛ, ſhould be a good Dil- * 

charge to him againſt an Obligation of the Celta 
to?'s: 

It was objefed that Debts by Specialty are of an higher 

Nature TO Debts without * and thereloze the 

Erecuto? 


* 


— =3 


— 


„ 


"De Term. S Mich. 1679. 263 


Exetutoꝛ having paid this Rent, which was not due by Spe⸗ 
cialty, had paid it in his own Wrong, fo long as there were 
Debts owing upon-Speciaity. . © © 
But the whole Court were of Opinion that it was well 
enough; and that Rent, though it be upon a Leaſe Parol, is 
| of as high a Nature as an Obligation; and 11 H. 4. it was 
held, that an Obligation taken fo2 Rent did not extinguiſh 
the Rent, and the Chief Juſtice ſald he had adviſed with 
Serjeant Maynard, who told him that it was always held ſo 
jn the Weſtern Circuit, and allowed to be given in Evi⸗ 


bende upon Fully admineſtred; and ſo Judgment was given 
| pro Def. 7” 


an. 


Talmarſh verſus Zinzay. (2840 
\ Cuſtom was found in a Panoz, that where an Eſtate Catom taken 
/ \ was granted to A. fo: Life, Remainder to B. fo2 Life, fri. 
| Remainder to C. ko Life, that 4. had Power to deftroy the Sa Ve 
Remainders by ſurrendzing the Eſtate in Court, &c. _ dig. 
Us 4nd it was found that A. granted it away by Fine. 
And it was helÞ per Curiam, that the Remainders were not 
\ deſtroyed, no2 granted by the Fine; fo2 this being a Cuſtom 
| againſt common Right, that one Man ſhould deſtroy the 
| Right of another, it ought to be purſued ſtrictly; and the 
| Cuſtom being found to do it by Surrender, a Fine ſhall not 
| have that Operation within the Cuſftom, 


Rowley Verſus Dad. (6285. 
HE Plaintiff and one Auſtin were in Diſcourſe about radebitatus = 
1 two Yen being hanged fo2 cutting a Baid's Fate; ment for 
and thereupon they put 51. a-piece into the Defendant's s 
bands, and if two Men were hanged fo2 cutting a Maid's 
Face, and nothing elfe, then the Defendant was to deltver 
| the 101. to the Plaintiff, and if they were not, then the De⸗ 
kendant was to deliver the 101. to Auſtin; and the Plaintiff 
werted that two Men were hanged fo2 cutting a Mald's 
Face, and nothing elle. : 1 
And upon a Special Uerdif it was found that A. and B. 
— tainted fo! cutting the Face of D. &c. and were 
e | 


T Serj. Weſton pro Def*, That the Jndiftment of 


A. and B. Subſtance, 


8 found to be, that they ſet upon D. vi & armis & per inſidias, Form. 
— | which 


2 
3 


264 


—— 4 


Pe Term. S. Mich. 1679. 


Notice. 


take Notice at his Peril who it is that wins the Wager, 


Uſury. ; 


was made payable without any coꝛrupt Agreement, it is not 


(287.) 


Will. 
New Publica- 


chaſes other Lands; and then diſcourſing with B. B. deſired 


teſtandi: And he cited a Caſe 1 Rolle 618. where a Pal 


was only intruſted to keep Stakes, the Plaintiff ought tn 


| c | Booth verſus Cooke. 


which is the Thing that makes it Felony within the gt 
and ſo it was not fo2 cutting her Face only. 


| 
2. He objeited, that the Defendant being a Perſon who 


have given him Notice. 
To the firſt Objettion it was anſwered per Curiam, Thi 
vi & armis & per inſidias ate but the Manner of doing it; by; 
the Fai, fo2 which they were hanged, was cutting the 
Maſd's Face, . 3 
To the ſecond they held, that the Defendant was to take 
Notice at his Peril, foz the Plaintiff could give him ng 
other Notice than by affirming it, which he did at the Time 
of laying the Wager +: And therefoze per North Chief Juſtice 
it is a dangerous Office to keep Stakes, fo2 the Party mug 


EBT upon a Bond. The Defendant pleads the Sta. 

tute 12 Car. 2. of Uſury, and ſays, that corrupte agre- Wl 

atum fuit that He ſhould pay moze than 6 per Cent. The Plan- 
tiff replies, Quod non corrupte agreatum fuit, and held a good 
Replication , fo2 if by the Miſtake of the Writer the Money 


uſurious within the Statute. | 


Cotton verſus Cotton. 


Being ſeiſed of ſeveral Lands in D. makes his Will 
» and deviſes his Lands in D. and all other his Lands 
and Tenements whatſoever, unta his Wife, and after put 


him to let him have thoſe new purchaſed Lands at the Ratc 
that he bought them; and he anſwered No, koz that he had 
made his Mill and ſettled his Eſtate, and intended that his 
Wife ſhould have his whole Eſtate. 
The Queſtion was, Whether this ſhould amount to a nw 
Publication of his Will, ſo as to paſs the new purchaleb 
"Twas argued by Serjeant Maynard, that it ſhould not, 
becauſe it is not averred that he ſpoke thoſe Moꝛds anime 


names a new Executo? in his Will, and vet it was = 


De Te erm. S. Mich. 1679. 265 


that this did not amount to a new Publication as to the 
Deviſe of Lands; and he cited 2 Cro. 215. 3 Cro. 422, 493. 
Moor 35 3z 404. 

But the Court inclined ſtrongly that this was a new Pub⸗ 
lication, and applied particularly to the Lands; and it is 
no Matter fo2 alledging quod dixit animo teſtandi, fo2 that 
muſt neceſſarily be intended when the Diſcourſe hath parti- 
cular Reference to the ill; and they ſaid that the Caſe in 


1 Rolle 618. of a new Erecuto2 made was not reſolved ; but 
in the Book it fs entred with a Dubitatur. 


Whitehead verſus Sampſon. (288.) 


emo of his own Wrong pleads. Plene adealaifirevit; Executor de 
and then takes Letters of Adminiſtration ; and then don 2" * 


puis darrein continuance pleads Deteiner to ſatisfy a Debt of —— 
a higher Nature due to himſelf. 

Ellis Juſtice: It he had took Adminiſtration after the Suit 
began, and bekoze the Plea pleaded, he might have pleaded 


a Deteiner, but not if he takes Adminiſtration after he hath 
pleaded, * 337. 1 Rolle 923. 


| Chamblen verſus Wright. 289.) 


EBT ſur obligation verſus executor? q) plead q A. port action Seriptum faQ- 
in Trin. Term laſt, narrando quod cum per ſcriptum factum um. 
per le Teſtator, &c. & ad judgment; & le Plaintiff demur', q 
ſeriptum factum poet eſtre & ny ſigillat'. And Baldwin pro Quer? 
cited 2 Cro. 607. 3 Cro. 571. 


Weſton econtra cited 8 Co. Turner's Caſe. & 1 Cro. Gold- 
ſmith'g Caſe, 


Cur': Eſt bone & les preſidents Cunt tiel, & ſerra intend obliga- 


tion, q en le declaration eſt dit q le Teſtator ſe obligaſſet, & port 
in Cur. * pro Def nil. 


Ayland 1 N RO 


Efendant pleads Nullum fecerunt arbitrium. — 


Plaintiff replied, and ſet fozth the Award, that the in Part void 
Dekendant ſhould pay 20 l. to the Plaintiff in Satiskackion 
of all Treſpaſſes ; and likewiſe that they ſhould give mutual 


. Releaſes 


( 290.) 


oy De Tern ent. 8 Mich. 1679. 


9 — r 


— __ * 1 N 


4 5 Releaſes to the Time of the Award, and afligns Breach j in 
1 Mon ⸗ payment of the 2. 
1 Dekendant rejoing, that there were Treſpaſſes done be: 
= tween the Submiſſion and the Award. 

Plaintiff ſurrejoins that the Arbitratos had not Notice, 

Defendant rebuts, that the Arbitrato!s were pzeſent. 
Plaintiſf demurs. 

It was argued pro Quer', That the Defendaht's Rejoinder 

was a Departure from his Bar: And the Caſe of Houſe 
and Launder cited, B. R. Mich. 14. Car. 2. ant Dean v. Eaſton, 
" R. Mich. 14 Car. 1. Rot. 456. Rugly v. Witherly, 15 Car, 
B. R. Rot. 604. Hob. 190. 
And the Defendant in his Rejoinder hath made the. firg 
Fault; fo2 when the Arbitratozs award 201. to be paid in 
Satisfation of all Treſpaſſes; this is a recipꝛocal Award, 
and ok both Parts. Moor v. Bedel. 10 Co. Osborn's Caſe, 
And although it be admitted void as to the Releaſes, pet 
it is good in Part, viz. as to the Payment of this Money 
in Difcharge, &c. which is a full Award. 1 Rolle 258. 
_ all the Court were of Opinion that the Award, as to 
the Payment of the 201. in Satisfaftion of all Treſpaſes, 
was a good and full Award; and though it were void fo? 
the Reſidue, yet that ought to have been perfozmed , And 
cited 3 Cro. 809, 94. 

Put they denied the Law of Launder's Caſe fo? if the 
Award had been only to make Releaſes, the "Defendant 
might plead Nullum feeerunt Arbitrium ; and when the Plaintiff 
in his Replication fet fo2th the Award, it was no Departure 
to ſhew that Treſpafſes were committed betwfrt the Sub⸗ 
million and the Award; koz by that the Award appears to 
be votd, and ſo fortifies the Bar of Nullum Arbitrium. Jud. 


pro Quer- 


| EC om we eg ey Lad 32 


. Staunton verſus Randall. 


— — s 
OI © too 
OD ent. A OI vn, (+ . — 


3 Reſpaſs fo2 taking his Goods, Defendant pleads, and 
fra juriſdiftio- juſtifies by Uirtue of an Attachment out of the Hun⸗ 
nem Car. dzed Court; and the Plea was ruled.to be ill, becauſe he 
/  Doth not ſay that the locus in quo was within the Jurisdiiia 

of wes Court, ö 


* r . . Re ec 


1 F Allen 


De Term. S. Hill. 1679: a 


Allen werſus Allen. 62920 


Sſumpfit upon a Bargain foz Malt apud Cheſterfield i in Traverſe. 
Com' Darby. 

Defendant pleads, that at Macklesfield in the County of Dar- 
by the Plaintiff bought the ſame Aﬀton ; and the Defendant 
pleaded there, and the Plaintiff was barred, and that the 
Cauſe ok Action aroſe within Macklesfield, abſque hoc, that it 
did ariſe within Cheſterfield. The Plaintif demurred gene; 
rally, and the Plea was ruled to be naught, becauſe he doth 
not traverſe, abſque hoc, that it did ariſe out of Macklesfield ; 
fo2 in Tranſitow Ackions the Defendant ſhall not dzaw the 
Plaintiff from the Place he layeth his Aﬀton, &c. But here 
the Court gave the Defendant Leave to amend, 


- 
„* 
. 


3 EL 
Term. S. Hill. 
„1679 


In Communi Banco. 


Bennley « wer ſus R (2930 


1 ſarrenvers to the Low, to the Intent —— 
that the Loꝛd ſhall admit A. whom he intended to © Spc Ver- 
- marry, after Marriage; untit Marriage to the Uſe die 

ak himtelt and his Hetts, und after Marriage to 

e Uſe of Himſelf ano A. in Call. 


the 


The 


* Term. 8. Hill. 1679. 


The Queſtion was, hether the Limitation of the x Eftate 
upon the Limitation of the Fee p2ecedent be good oz not: 
The Caſes cited were Rolle 263. 1 Leon. 288. 2 Cro. 376 
_—_ 274. | 
per tot? Cur': It 18 good nnd to limit a Remainder 
upon a contingent Fee in Coppholds, as in Caſe of Pon. 
„ 2 55 ges of Copyholds, 
F *. fp Y" - A Surrender in futuro fs good, and the Miſchiet (0) the 
4 . . remains in the Lond. 
Ard, a e. br,. Ine, 


650 i Smith werſus Knowles. 


Gundiantiip -T HE Otandfather deviſeth the Guardianthip of is : 
| _O_— : Child accozding to the Statute of 12 Car. 2. The 
Queſtion was, Whether oz no the Deviſee could grant 02 

' deviſe this Guardianſhip over? And in this Point the Court 

was divided in Chief Juſtice Vaughan's Time; but now the 

Court were of Opinion that this was a Perſonal Trufl, 

and ſo could not be transferred, 

2. They held that the Gzandfather was not a Father in 

that Law, OT pro Quer. 


a (295.) 5 Jones werſus Walker. 


Place omitted. Sſault and Battery. The Dekendant pleads an Arbl. 
trament in Bar, and doth not ſhew where the Award 
was made. The Plaintiff demurred, and fo2 this Reaſon - 

the Plea was ruled to be ill. Jud. pro Quer' 


(296. Hilbert werſus Lewis. 


Averment. EBT by thꝛee Executoꝛs. The Defendant pleads it 
Abatement, that there was another Executoꝛ not na 

med, and doth not aver that he was living. 
Baldwin pro Def: That the Plaintiff ought to aver that 

| he was dead, and cited Raſtall 300. Co. Ent. 120, 121. 2 
Brownul. 131. 8 Co. Henſlowe's Caſe. 
Weſton pro Quer* cited Lovell v. Pigott. Trin. 7 Car. i 

B. R. Rot. 1630. adjudged in Point. 
per Cur': The Defendant, if he plead in Abateinent, 

ought to aver, that the fourth Perſon is living; fo2 it mi 

be he might be dead befoze the Teſtatoz, 0 befoze the (Writ 


n. Jud. pro Quer“. 
98 Vinier 


De Term. S Hill. 1679. : 20869 


Vinier Verſus Joyner. bad 


EBT upon a Bond againſt the Defendant as Heir of Condition de 


Chriſtopher Joyner. Obligation 


ſſible 
The Condition ok the Bond was, That whereas Chriſts- Ad de Wie. 


pher the Anceſto2 did affirm that he had paid 601. to H. L. 
* which H. L. did deny, ik Chriſtopher by the roth of November 
did not legally pꝛove the Money paid, then if he paid the 
Poney the ſaid roth of November, the Bond ſhould be void. 
The Defendant pleaded, that TY died befoze the 
roth ok November. 
The Plaintiff demurred. 


Sympſon pro Quer* argued, that in a disjunfffve Condition, 
if one Part become impoſſible by the Ac of God, the hole 
is diſcharged ; but this is not a disjuntive Conditfon. 

Stroud argued pro Def*, That the Contingent being be- 
come impoſlible by the Act of God, the Bond is diſcharged , 
fo he had till the roth of November to make his Pꝛoof; and 
bekoze that Time he dying, that is become impoſſible by the 


At of God, and the Pꝛook was not to be made by his Heirs, 
and cited 1 Inſt. 206. 3 Cro. 396. 1 Roll. 447. 3 Cro. 277. 
Mich. 2) Car. 2. B. R. Rot. 543. Dyer 262. 


But the Court did hold this was not like a disjuntive 
Condition, though it did depend upon a Contingent; and 
the Party having undertook to make Pꝛook, it was at his 
Peril if he did not; and though he was prevented by the 
At of God, pet the Bond was fozfeited: And Ellis cited 
Moor 645. 1 Rol. 451. Mich. 31 Car. 2. Rot. 321. C. B. Jud. 
DE, OR 92 5 
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Term. Paſchæ 
16 88 
In Communi Banco. 
(298.) Hinton's Caſe. 
Trial at Bar. | 


5 Arreſt Stroude had not p2oved the Mill: Upon the 16th of 


who bzought an Action of Trover fo2 the ſame againſt the 


 'Lodd Chancelloz, o2 elſe he hath no Warrant to grant a 


upon the 8th of November 1678. by one Stroude, who 
was Executo? of Clarke, to whom Staly owed 500 |. to 


82 LY, a Goldſmith in Covent Garden, was artefted 
whom Staly gave good Bail; but at the Time of the 


November, Staly being indebted to Hinton (the Defendant) 
and ſeveral others, delivered Plate to the Ualue of 500]. 
to one Coles fo2 Satisfaition of thoſe Debts : Afterwards, 
the 18th of November, Sraly turns himſelf over to the King's 
Bench Pꝛiſon: After this the Plaintiff, and other Credi⸗ 
tozs take out a Commiſſion of Bankruptcy againſt stay, 
and the Commiſſioners aſſign this Plate to the Plaintiff, 


Defendant. 
It was reſolved in this Caſe, 39 1 | 
x. That there ought to be a Petition in Writing, to my 


CONE, and then whatever the Commiſſioners do will 

2. If there be once a Petition in Writing, my Lo2d Chalt 
celloꝛ may grant and repeal Commiſſions toties quoties, ali 
need not a new Petition fo2 a new Commiſtion, but ma? 
luperſede the old Commiſſion, either koz the Milcarriage 
of the Commiſſioners. oꝛ in Caſe of Death, oz koꝛ any 3 

eee | Realo, 


De e Paſch. 16 80. 


Reaſon, a and may grant a new Commiſſion; and the Gꝛant⸗ 
ing of a new Commiſſion is a Superiedeas to the old one. 


cülarrant that boze Date the 7th, pet if the Marrant was 
made the 6th, it was ſufficient to juſtify, fo2 the TUarrant 
took Effet from the Delivery and Sealing thereof. 

Two Doubts were made which were not reſolved : 

1. Staly here being arreſted, and giving good Bail, and 
afterwarys continuing trading in his Shop, and then be- 
coming a Bankrupt by not paving his Debt in ſir Months, 
&c. whether this ſhall relate to the Time of the Arreſt, ſo as to 
avoid all Contracks made by him in the mean Time? And 


ſhould be lo; and it ſeemed to be within the To2ds of the 
Statute, but they would not deliver any Opinion. 
20 Queſtion, Whether the Arreſt, being made by the Exe⸗ 


cuto2 befoze Pꝛobate of the Mill, was lawful oz not, tho” 
the Mill was afterwards pꝛoved: 2 


And theſe two Points the Court had o2dered to be found 
ſpecially; but the Cauſe went off againſt Hinton, becauſe the 


_ aud ſa had not altered the Property. 


z. The Party being arreſted the 6th of November by d 


the Court ſatd, it would be a miſchievous Caſe, if the Law 


Alignment of the Plate made to him appeared to be krau⸗ 


\ 1 
1 25 


D E 


Term. 8. Mich. 


1697. 


In Communi Banco. 


0 Anonymus. 


CPP \ Poſſeffed of a long Term fo2 Pears deviſes it u 
© 


IG B. 102 Life, and after his Deceaſe to C. fo2 Life, 
and ſaith nothing what ſhall become of the Re: 
mainder of the Term after the Deceaſe of 3. 
an C. and the Queſtion was, whether the Executozs of 
C. 02 the Erecutozs of A. ſhould have it as a reverſionaty 
Term? And it was argued by Levins, that the Erecutozs of 
C. ſhould have it; fo2 that in Law, it being deviſed fo? Litt, 
the whole Term paſſed, and C. being the laſt Deviſee ſhould 
have it. But it was held by the Court, that it ſhould revert 
to the Executos of A. becauſe, it being expzeſly limited to ( 
fo2 Life, it doth not appear to be the Intent of the Teſtato; 
that his Executozs ſhould have it; and they ſaid, that fin 
it was now held, that a Deviſe of the Remainder 'of a Term 
after an Eſtate fo2 Life was good, there could be no Realo! 
given why, if the Remainder were not deviſed, it ſhould nt 
remain in the Erecuto2s of the Deviſoz. 

But it was here admitted, that if, after the Death ol 
it had been limited to C. and his Aſſigns, 02 to C. general!) 
without ſaying fo2 his Life; oz if it had been ſaid, if C. de 
without Iſſue, then to a third Perſon, in all theſe Caſes the 
Erecuto?s of C. ſhould have it; but when the Teſtatoꝛ gives 
it fo2 his Life expꝛeſly, and is ſilent as to the Reſiduum, the ll 
it ſhall remain with the Executoꝛs of the Deviloz, 

+ FO 


273 


Term. Paſch. 


1698. 


In Communi Banco. 


Dixon werſus James. 68300. 


HE Caſe: The Landholders had Common fo2 all 1n Replevin. 
Beaſts Levant and Couchant upon their Eſtates; Distress by a 
the Plaintiff and Defendant were both intitled to G moner. 

— this Common; and the Plaintiff putting in moꝛe 

Cattle than were Levant and Couchant upon his Eſtate, the 
Defendant diſtrained them: And the Queſtion was, whether 
one Commoner might diſtrain another in this Caſe? 

It was agreed in this Caſe, that one Commoner might 

have an Action of the Caſe againſt another that put in x 4 

than were Levant and Couchant, and that the Low might 
in ſuch Caſe diſtrain; and that where a Commoner was in- 
titled to Common fox a certain Number of Cattle, as fo? 

ten, 02 any other certain Mumber, there, if he ſurcharged, 
another Commoner might diſtrain. 

It was likewiſe agreed, that if a Stranger, who hath no 

Right of Common, put in Cattle, any Commoner might di- 
ſtrain; but this was ſaid to be a Caſe not yet reſolved, whe- 
ther one Commoner could diſtrain another fo2 a Surcharge 

in the Caſe of Levancy and Couchancp. And ſo the Court 
took Time to conſider till the next Term. But it ſeems to : Roll. 665. 
me, admitting that a Diſtreſs. may be taken koz a Surcharge 
by a Coinmoner, where the Common is fo2 a certain Num- 
ber, that it is reaſonable that it might be done in this GI; 
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(3 02.) 


Gor.) Manning werſus Avery. Paſch. 1673. C. B. 


Perſon, and that by theſe Mozds he loſt the Sale. And 


was anſwered, that theſe ſhall have Relation to the firſt; and 
this is like the Caſe, He is a Murderer, for he hath killed a 
Hare. Jud' pro def' niſi. l I 


Wife's. Reſolved, that they are not aftonable, without al 


ritual Conuſance. Judgment arreſted, And in A. Davies's 


nm 


fo2 altho' it is now uncertain as to the Number, viz. ggy 
many ſhall be Levant and Couchant upon an Effate, that 
muſt be aſcertained by the Jury upon a Trial; & id certun 
eſt quod certum reddi poteſt. | 

In this Caſe it was ſaid, ſo many Cattle ſhall be ſaid to 
be Levant and Couchant as the Eſtate will keep in the 
Winter. Adjournatur, + ; 


DL 
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— — 
nn. 


Actions for Words. 


to ſelf his Lands alicui perſonæ vel perſonis, the De- 

kendant ſaid, He hath mortgaged B. for 100 l. and 
tomy Knowledge he hath not Power to ſell them; & 
ſemble per le Court q les parolls ne ſont actionable; becauſe he 
doth not alledge, that he was in Treaty with any particular 


T AR Plaintiff declares, that whereas he did intend 


whereas it was objeted, that the laſt Mozds, And to my 
Knowledge he hath not Power to ſell them, were afftonable; Tt 


| Porter werſus Elliot. Paſch. 1674. 


"THOU art thy Maſter's Whore and Concubine, and he 
hath the Uſe of thy Body as commonly as I have of ny 


ledging ſpecial Damage, becauſe the Mozds are of Spi 


+4 Bk Calf, 


Actions for Words. 


9 


2.75 


cat, 5 Co 16. ſuch WWows were attionable becauſe of te 
t ſpecial Damage. 
dia | 85 

J. Huett's Caſe. Cher.) 


| JOHN Huett is a Witch, and 1 will have him duckt. Re- Cro. 324. 
J folved, that to call one Wirch fs not ackionable, without 
| ſaping, He did bewirch a Horſe, &c. Judgment arreſted niſi. 


Raynolds verſus Blanchett. (3040 
HE Plaintiff declares, that he was Bailiff 02 Servant Bailis. 
| ts Mꝛ. Gawdy, and the Defendant ſafd, Mr. Farrer de- 

| fired Mr. GawDp to ſee farther how Raynoſds did get his Means, 
and that he was become a Broker, and did not know but that he 

| now and then threw. in a Load of Corn, and that his Wife was as 

| chargeable as a Lady, and if he kept him he would never let a Foot of 

| Land, Reſoſved per Curiam, that they are not acionable; but 

| if he had declared, that he had been His Bailiff certainly, 

| and had alledged a ſpecial Damage, it had been good; and 

| the ſaying Mz. Farrer ſaĩd the Moꝛds, whereas he ſaid them 
not, (which was averred by the Plaintiff) would not excuſe 

him any moze than if he had ſpoke them himſelf, Judgment 


(305.) 


HOU haſt a Baſtard. Per Vaughan, The Moꝛds are AC- 1 Roll. 3). 
= 1 tionable, Sed quere; Becauſe it doth nat appear that 
ue was chargeable to the Pariſh, and ſo not labile to Coz- 
pozal Puniſhment. | . | 


Ford werſus Fletcher. 


Paſtnage verſus Weeden. Hill. 25. Rot. 1 384. (306.) 


TEE Plaintiff declares, that he did uſe to buy and ſell 
Timber, and to pay his Debts, &c. and the Defen- 
dant ſaid theſe Wio2ds, Thou art a Kind of a broken Fellow, and 
| Vanteſt Money to pay thy Debts, and art 5 or 600 l. in Debt, 
and haſt need enough; and lays no ſpecial Damage. Per 
Ellis: Tg ſay of a Merchant, Thou oweſt 5ool, and art not 
able (02 haſt not a Groat) to pay it is atfonable. But quere 
if there be not a Difference to ſay Thou wanteſt Money to pay 
Tt Et adjournatur. 
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his Wife, he ſaid, Where is that cheating Knave thy Husband; 


Preſton's Caſe. 


E declares, that he was a Dyer, and a Colloquium being 
| had by the Defendant with his Servant of him and 
concerning his Trade, he ſpoke theſe WWo2ds, Where is the 
Rogue thy Maſter, I will prove him a Rogue. 

And at another Time, having the ſame Colloquium with 


I will prove him a cheating Knave, for he cheated me. 


The firſt WUows ſeemed too general to be aftionable, 


But ko; the ſecond, per Ellis, Windham & Atkins, ſpeaking 8 
ok his Pꝛokeſſion they are aittonable; as in Caſe of an qt. * 
toꝛney. Though it was moved by Seiſe, that they are not 
actionable, unleſs he had ſet kozth in what Particular he 
cheated him; and koz that he cited 1 Cro. 417. but there was IJ 


(308.) 


| E is a cheating Knave, and takes extraordinary Fees and Fx- 


(399) 


Imployment; and held not af#fonable ; fo2 Hale ſaid, by the 


to deliver on Tuesday and he kept it till Mednesdap, he might 


ing that the Plaintiff was an Attozney, adlonable. 


no Colloquium had of his Trade. x Cro. 552. where it was 
applied to his Trade, they were. | 


Scroops Cafe. Mich. 1674. 


tortion, and hath no more Wit than an Owl ; It appeat: 


Bell verſus Thatcher. Mich. 1675. B. R. 


)ELL was a Letter-Carrier, and the Defendant ſpoke 
of him theſe Mozds, viz. He breaks open Letters, and take 


out Bills of Exchange; and avers, that he thereby loſt his 
ſame Reaſon, if J had ſaid of him, That 1 gave bim a Letter 


have an Aﬀton. Afterwards this Caſe being moved again, 
the Court held the Wozds were not aftionable ; becauſe 10 
Colloquium was laid to be of his Jmployment at the Time 
when the Wo2ds were ſpoken, And Hale compared it to ti! 
Caſe of a Bailiff, if it be ſaid that He ſells by falſe Meafure 
there being no Diſcourſe of his Imployment, they are not 
aitionable. Hob. 76. And ſo if a Man ſaps of an Atto2!! 
that He is a Knave, the Moꝛzds are not ationable, unicis 
there be a Colloquium laid concerning his pꝛactiſing as an 
Attoney. | 2 

| 4 yds lll 


eee 
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But if the Moꝛds be ſuch as do neceſſarily relate to his 
implopment, then the Mods are ackionable without any 
Colloquium; AS ta ſay ok an Attozney He is a Knave in his 
practice, 02 He arreſteth without taking out Writs, &c. theſe are 
itionable without any Colloquium, becauſe they neceſſarily 


relate to his Implopment. | 


Whitehead verſus Founes. Paſch. 1676. B. R. (310.) 


HE Plaintiff being a Midwife bzought an Action fo? ofa Midwife. 
1 theſe Moꝛds, Thou art no Midwife, but a Nurſe; and if 
I had not pulled thee from Mrs. J. S. thou hadſt killed her and 

her Child. Per Curiam, They are aftionable, becauſe they 
dilparage her in her Imployment and Pꝛokeſſion. 


HOU haſt picked my Pocket, without it be ſafd felo- (310. b.) 
1 niouſly, oz I will hang thee, o; (ome ſuch ſubſequent Ex⸗ Pick pocket. 
planation, not acionable; koz, as Wylde ſaid, it is a com⸗ 

mon Saping, The Lawyers have picked my Pocket. 1 Rol. 68, 73. 


Dudley verſus Spencer. Tin 1093. BR. (nr) 


E is an Heretick, and denieth the Articles of the Chriſtian 
1 Faith. The Court inclined, that they were not afton- 
able at Common Law, without ſpecial Damage alledged, 
| but the Party ought to ſue in the Eccleſiaſtical Court, Ad- 
journatur till Mich. Term. | 


Witherly verſus John Hermitage. Mich. 1678. (3120 


TD Plaintiff declares, that ſhe was a Dancing Mi⸗ 
ſtreſs, and ſeveral young Gentlewomen were her Stho⸗ 
lars, and the Defendant ſpoke theſe Mods of her, she is as 
much a Man as I am, and got J. S. with Child; ratione cujus 
lh? loft her Scholars. 3 3 
The Court did incline that theſe Mozds were not action⸗ special Da- 
üble, without alledging ſpecial Damage; and the ſaying the ase. 
loſt her Scholars is no ſpecial Damage, but ſhe ought to ſay . Rol. 6;. 
which ſhe loſt in particular; as in Lols ok Marriage, it muſt 
be lald with ſuch a Perſon in particular; and ſo where Title 
to Land is flandered, the Plaintiff muſt ſhew, that he was 


in Communication with ſuch an one, &c. 4 Co. 19. 2 
4 B | | 1 Holt 
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4118) 
Preterperfect . 
Tenſe. 


(313.) 


1 Rob. 78. 


(314) 


Holt pro quer' took this Difference; where the ſpecial Da 


mage is one Particular, as in Caſe of Marriage, there the 
very Perſon ought to be alleged; but where it may be in 


ſeveral Particulars, as in this Cale, there it is not neceſſary | 


to alſedge any particular Scholar that ſhe loſt, but to ſay j1 
general, that ſhe loſt her Scholars; and he compared it to 
the Caſe in 1 Roll. 63. of one that had Childzen to board, 


&c. Curia adviſare vult. | 


HE is a Strumpet and a Bawd, and kept a Bawdy-houſe. 
Moved by Darnell in Arreſt of Judgment, becauſe ko 


the Wozds strumpet and Baud, they are not adtionable; and 


the latter Moꝛds do not accuſe her with a p2eſent Crime, ag 


to ſay J. S. had the French Pox is not affonable, Noy 51. 
Style 22. 


But per Cur, The Caſes are not alike; fo2 though a Yan 
bad the French Por, yet he may be free now; and ſo the Res 


{on why theſe Wozds are attionable in the pꝛeſent Tenſe is, 
becauſe of the krighting People from Converſe, which 
there is no Cauſe koꝛ when the Party is well again; but i 
this Caſe, if the Plaintiff did kozmerly keep a Bawdy:houſe, 
he is puniſhable fo2 it ſtill. Judgment pro quer' niſi. 


Banfield verſus Lincoln. Trin. 1679. B. R. 


E is a great Rogue, and killed a Man a-board a Ship, and 

if he had not given Money to have taken himſelf off he had 
ſuffered for it. | | 

It was moved in Arreſt of Judgment, that the TUo2ws 

were not aſtionable; fo2 to ſay one hath killed another fs not 

aitionable, fo2 ft may be done in Execution of Juſtice; oz ji 

ſtifiably, as where another goes to rob me on the Highway; 


to which the Court inclined. 


But here the Court were of Opinlon that the TMUoꝛds wer! 
ationable, by Reaſon of the following Mozds, if be had not 
given Money he had ſuffered, which ſhews that he intended i 


felonious Killing. 2 Cro. 423. I Roll. 72. Jud? pro quer 


Gyles ver ſus Biſhop. Trin. 1680. 


T 


theſe Co2ds ſpoken by the Defendant, viz. She layeti 


no Woman, but Dr. Chamberlain or his Lady doth her Work; 


4 15 


HE Plaintiff was a Bdwife, and bzought an Action fn 
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1y Reaſon whereof ſhe loſt her Jmployment, and ſheweth 
particularly the Imployment of ſuch a Yerſon. 
Poved in Arreſt ok Judgment by Crooke, that the Wozds 
"rg not aftionable. North inclined that they were not; fo2 
tis no moze than if it ſhould be ſafd of a Lawyer, that He 
draweth no Conveyance without the Aſſiſtance or. Advice of the 
Attorney General; and though a ſpecial Damage be alledged, 
pet ik the TUo20S do not impozt Scandal they are not ac⸗ 
| tfonable. Ellis doubted. But per Cur', Let Judgment ſtay 
till the others move. Afterwards, it being moved again, the 
Court were ok Opinion that the Mozds were aſtionable, be- 


| Scandal to her, and implpeth that ſhe hath but little Skill, 

| and can not do her [Moꝛztk without the Help of another. And 

| per North, To Tap of a Lawyer he never gives his Advice, but 
he conſults others, is attionable. 1 Roll. 54, 55. 


Mich. 1680. 


| As calling one Papiſt and Penſioner. Vide poſt Caſe 114. 


Harris werſus Tucker. Paſch 1681. 


Ff Plaintiff was Bailiff to Sir Sandys Forteſcue, and 
the Defendant ſaid of him, He is a cheating couſening 
Rogue, and hath cheated Sir S. Fozteſcue; and being asked 
wherein, he anſwered In many Things. Qerdif pro quer'. 
The Court inclined, that theſe ozds were not ackionable; 

becauſe he doth not charge him with cheating in his Jmploy- 
ment, neither hath he luid any ſpectal Damage. Roll. 62. 


Hob. 96. 


Dorrell werſus Grove. C. B. 


I 1 and TI! prove it; and he can be no other, for he carried 
away Boards and Timber from this Houſe into a Wood hard by, 
and there kept it till the Coaſt was clear, and then took them to 
his Brother's Houſe, and there ſet them up. Gerdick pro quer'. 


only an Inclination. Thee Juſtices incline q' ſont action- 


able: Thieving impozts an Ack, Thieviſh is but an Inclination. 
Charleton econtra. Getley 


| cauſe the Law is very tender of Peoples Implopments and 
| Poteſſions, and ft being a ſpecial Damage; and it is a 


H is a filching thieving Rogue, and ſo was from his Cradle, 


(315) 


(316.) 


(317.0 


Argued that they are not acklonable, fo; Thieving impozts 
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(318. Getley verſus Munt. C. B. 


HE Plaintiff being a Taploꝛz, the Defendant ſaid of 
him that he had entred himſelf a Priſoner in the King; 


Reich, per quod he loſt his Credit in Buying and Selling 
Clerdif per Quer. 

Reſolved, that the Wozds are not afionable without lay 
ing ſpectal Damage, and the Uerdit will not help it; fo1 if 
he doth not ſpecially alſedge his Damage, the Defendant 


doth not know wy to Prepare foz his Defence. 1 Roll. 25 
3 Cro. 1255 


(19) MT; Clarges en Rowe. Mich. 1681. C. B. 


ky 1 a HE Plaintiff declared, that he was a Deputy Lien. 
ES. tenant, and ſtood to be elected to ſerve in Partli 
ment, and that the Defendant ſaid he was a Papiſt. Qerdit 
pro Quer, 100 Marks Damages. 
— It being moved in Arreſt of Judgment, that to call a 
Pan Paviſt was not aftionable; Jt was held by all the 
Judges, that the Plaintiff being a Deputy Lieutenant, & 
the Mozds were afionable, and although it may be foner- 
iv it would not have been aftionable ; pet now, ſince the 
Word apiſt had by Uſage acquired a wozle Acceptation, to 
ſpeak it of an Officer is aſtioanable: And Charlton Held, that 
to call any Man a Papiſt would be aſtionable; fo2 it is as 
much as to ſay in a manner, that he is a Trayto?, oz at 
leaſt one that owns the Supzemacy of the Pope ; as Dunce 
fozneriy ſignified a Learned Man, but now. the Significatioi 
peg inuch altered, that to call a Lawyer Dunce is aftionr 
able. 

The Caſes cited were 2 Rowal. 166. Ireland v. Smith, Trin 
27 H. 8 pl. 4. And Levins Cited ſeveral Caſes where (os 
would be affonable ſpoken of an Officer, that would not be 
ſo in the Caſe of a common Perſon. 2 Cro. Sir Jo. Tal. 
borough's Caſe, 2 Roll. Rep. the ſame Caſe. 3 Cro. 191. Sil 
WI. Walgrave, 2 Cro. 202. Smith V, Turner, 2 Cro. 56. Sir Je. 
Harper, 3 Cro. 358. Sty. 22, 23. Hamond v. e, Hetley 16”, 

168. 3 Cro. 502. Sty. 363, 364. 
Mich. 21 Car. 2. B. R. Sit Jo. kerne U. 8 To ſay of 
à Juſtice of Peace be is — is acklonable. 


6: | Frroneous 


CIRE pro Sciri in à Venire facias, Etroꝛ in an inferfo2 Scice. 


Court; but Scir' with a Daſh turned up is well 
enough. Vide ante Caſe 122. 


T fancy alledged in Erro2, and concludes, & hoc peraem eſt (320. b.) 


verificare prout Curie conſiderabit; and good. Vide ante 
Caſe 126. 


(320. c.) 
Reſpaſs vi & armis en le Court de Windſor, & miſericor- Miſericordia. 


dia inſtead of a Capiatur, and Judgment reverſed, Trin- 
Bi R. 1673. inter Underwood nd Burlacy. 


Hawkins Verſus Wills. 321.) 


N the Venire ſacias there was XII. in this Manner; & per XII“. 
Curiam, it is good; but ik it had been 12 2 It had been 

bad, but the Roman Figures are good. 

And it was ſald by Wild, That Conſideratum eſt per majo- 


rem is bad, but 88 eſt per majorem in Curia Ig Per maßen. 


good, fo? otherwiſe it might be in a Tavern. 


Rogerſon * — 5 632320 


In Norwich Court. 


T was reſolved, that in an Aﬀton upon a Bond the Plea Inquiratur de 


Non dedicit factum, ſed inquiratur de debito, ig well enough, ** 
being accowing to the Uſage. And the Cuſtom in thoſe 
Caſes is, if the Party hath paid the Boney, to find fo2 the 
Defendant , and lo is the Uſage in London. Per Wild, &c. 


Curiam ; and the Judgment fn the interior Court was 
reberſed. Poſt, Caſe 390, 395. 


4 C The 


Erroneous Entries. «.., 


(322. b.) 


Ræceptum eſt in the Venire facias, ànd doth not ſay per Venue 8 


bft q 


. tt. 


Prohibitions. 


ts. Mah 


(323.) 


Poſt Caſe 517, 


$30. 


P ; | \ 


fait. 


— — 


| The King verſus Parſons. 


fnag præeeptum fuit vicecomꝰ tm the Venire facias, whereas 
it ought to have been præceptum eſt, fo2 the Recod it ſelf is 
to be certified, and not the Hiſtozy of it. Hale ſemble q eſt 
bone, becauſe it is not in the Venire it ſelf, but only the 
Awarbing of ft, Fwiſden, that it is naught, and hath been 
ſo ruled oftentimes, eſpecially as the Recozd here is, fo? it 
is quod defend* ponit ſe ſuper patriam, and then the Venire 
being in the Preterperfect Tenſe, it is as though the Venire 


had been awarded befoze Iſſue joined. Adviſare vult Cur. 


Afterwards it being moved again, they held that precey- 


tum fuit Was well enough, and mot of the Pꝛetedents are ſo, 


624.) 
Alimony. 


Court hath p2operly Cogniſance of; and if there be a ſeparat? 


Sir Oliver Butler's Caſe. Trin. 1673; C. B. 


IR Oliver Butler's Lady ſued him in the Spiritual 


win, and moved fo2 a Pꝛohibition, and ſuggeſted that 
he had by Indenture conveyed over Lands to Truſtees 


of the Ualue of 3001. per Ann. fo? her ſeparate Maintenance, 
and that they ſhewed this in the Spiritual Court, but they | 
_ refuſed to admit it, &c. 


Per Curiam, Mo Pyohibition,  fo2 this Court cannot tak! 


Notice of a Deed of Truſt; but if it be p2oper fo2 them 


ta move fo2 a Prohibition any where, they muſt. go ita 
Chancery,fo2the Execution of Truſts pꝛoperly belong to them. 
But beſides, Alimony is a Thing that the Ecclefiafico! 


4 Matt 


wh_h ©2233 27 1 
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Court fo2 Alimony ; and he came by Serjeant Bald. 


—ͤ— 


Prohibitions = 


Palntenanfe already, they will take it into Conſideration, 
it leaſt by way of Dekalcation in the Alimony; aud if the 
| Party be charged too hard, he may have his Appeal, 


Thornton werſus Pickering. B. R. Fw (325. 


PHE Defendant ſued- the Plaintiff in the Spiritual Word,, 
Court fo? ſaping He was the Father of a Baſtard-Child. 
The Ptaintiff ſays, he (poke them at the Seflions, where the 
| Defendant was adjudged to be the Father, and to maintain 

the Child. The Defendant ſays he ſpoke them out of Sel⸗ 
ſions. And the Plaintiff demurs, and had the Prohibition, 
per Coriam: Foz by the Statute of ——— the Seffions 
| are made Judges of the Fathers of Baſtard⸗Childzen, and 
therefoze they ſhall not try it over again in the Spiritual 
Court, fo2 he is legally convicted; and it fs like as if a Man 
be convicted of Perjury, any Man may call him perjur'd, and 

juftity, 


Trin. 1674. a C. B. - EO (326.) 


T was fafd per Curiam, that if an Eccleſiaſtical Judge do Oath. 
put any Perſon to accuſe himſelf upon Dath, a Pꝛohibi⸗ el Cafe 341. 
tion Bught ta go. Vide Stat. 17 Car. 2. 13 Car. 2. 12. | 
And that in no Caſe the Spiritual Judge ought to cite a 
Pan ex officio, although the Matter be of Spiritual Conu⸗ 
| ance; but that it ought to be pꝛeſented by the Church-war: 
den, Miniſter 62 Gicar, and then he might pꝛoceed: And the 
| Spiritual Judge ought to pꝛoceed againſt a Man ex offic o ng 
| Woe than a Judge of Aﬀliſe, &c. who though he knows of 
Pisdemeanozs, yet cannot take Notice of them, ſo as to 
puniſh them till they be p2eſented by a Jury, And here a 
S P20hibitfon was granted to Sir Ed. Lake, fo2 citing the 
| Plaintſff fo: not coming to Church, no2 ſtanding up at the 
| Confeſſion, &c. becauſe he cited him ex officio without any 
| Preſentment, ns 


Miller's Cale. | (327.0 


A Prohibition was moved koꝛ by ZN Pawlixton to the Adminiſtra- 
Conſiſtozy Court ok the Biſhop of Exeter. The Caſe von. 
was: The Plaintiff's Father had Iſſue three Daughters, 
the two Plaintiffs and another, and vying Inteſtate his Wite 

= admi⸗ 


Ann 
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ecutoꝛs, who had ſeveral Bonds, ſome in their own Names 
and ſome in the Name of their Mother, to whom they were 


Executoꝛs; they alſo took out Adminiſtration de bonis non 


to the Father. Jt was ſuggeſted in the Spiritual Court 
that ſome Bonds which they had in their own Names were 
in Truſt fo2 their Father; and that ſome Bonds in the 990. 
ther's Mame were Debts owing to the Father, but the ho 
ther being Adminiſtratrir had altered the Pzoperty, and ta⸗ 
ken them in her own Name; and the third Siſter ſued fo 
Diſtribution of theſe Debts. > > 


As to the firſt Part the Court were of Opinion, that a 


Pyhibition ſhoutd go; fo2 a Truſt is not examinable in the 
Spiritual Court, fo2 they are not a Court of Equity, 


As fo? the other Part, they would deliver no Opinion, the 


Court not being full, it being upon the Conſtruction of a new 
Aſt of Parliament. e es 

Twiſden put this Caſe: A. hath ſeveral Debts owing by 

Bond, and dies, and makes B. his Executoz, who delivers 


up theſe Bonds, and takes Bond in his own Name, and 


dies Inteſtate. ys 
Aſſets. The Queſtion is, how the Creditozs of A. ſhall recover 
theſe Debts (there being no other Aﬀets) of the Adminiſtra: 
to2 de bonis non of A. o2 the Erecuto2 of B. It ſeemeth 
there is no way but by a ſpecial Afton of the Caſe againſt 
the Erecuto2 of B. fo2 the Altering the Bonds is no De- 


vaſtavit. 


ay Corny and Curtis verſus Collidon. 


caſe. 


© raeration. 1 ok the Church, fo Non-payment was excommunicated, 
and the Defendant p2omiſed the Plaintiffs, being Church- 
wardens, that in Conſideration the Biſhop, at the Inſtance of 
the Defendant, would abſolve her Mother, that ſhe would 
pay it, &c. and Averment was made, that the Biſhop had ab 
ſolved her prout, Ke. | „„ - 
Churck-war- It was moved in Arreſt of Judgment, becauſe the Plain. 
dens. tiffs do declare by the Name of nuper Gardiani, and are not 
Gardiani at the Time ok the Aﬀfon brought, and therefo! 
this Action ſhould have been bzought by their Succeſſon. 
1 Leon. 177. where an Action of Trover fo2 Goods ought (0 
be brought by the pꝛelent Church⸗wardens. 


To 


adminiſtred, and died, and made the two Plaintiffs her Ex. 


Sr r rte nr 
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Afton fur le F* E Defendant's Mother, being taxed to the Repaits | 
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But the Court ſaid this Caſe differed from that, fo2 this 
5 bought upon a collateral Þomiſe; and where a ]2omile 
is made to a Stranger upon a good Conſideration, he that 
hath Intereſt in the Pꝛomile ſhall have the Action; and Ju- 

ſtice Wylde cited Yelv. 1. l 5 . 

Another Dbjeftion was, that Notice of the Abſolution was Noce. 
not alledged. Jt was anſwered per Curiam, that where the 
Thing lies as well in the Notice of the Defendant, as of 
the Plaintiff, there the Defendant ſhall take Notice at his 
Peril; and ſo he ought in this Cale. 

But the great Queſtion was, whether oz no here was any 
Conſideration, becauſe they have not alledged that they 
were Church-wardens at the Time of the Pꝛomiſe made; 
whereby it might appear they had any Right to demand the 
Money; and then the Caſe will be no moze than if ther 
Pꝛomiſe were made to a Stranger, if the Biſhop would ab- 
ſolve et her Requeſf. But if it had been in Conſidera- 
tion that the Plaintifts conſentirent, 02 would not obſtrutt it, 

pop: that the Biſhop at their Inſtance would abſolve, it would 
have been well enough: Per Twiſden. Sed nunc dubitaverunt. 
Adjournatur. Er poſtea Judgment was given fo2 the Plaintiff. 


A Poohibition was payed to the Biſhop's Court of Exe. (329. 
ter, upon a Pꝛoceeding there againſt the Plaintiff, up⸗ 
on a Pꝛeſentment made by Church-wardens, that the Plain- 
tiff had abſented himſelf from Church four Sabbath-Days. $abvait- Day. 
And it was moved by Serjeant Jones fo2 a Pꝛohibition, 
1. Becauſe the Sabbath-Day is Saturd iy, and the Party is 
not bound to be at Church upon a Saturday, unleſs it be a 
Holiday. But to that the Court anſwered, that Sabbath- 
Day now is intended our Sabbath-Day, and ſo it is called 
ll the Liturgy and in the fourth Commandment. 2. It is not 
lad what Sabbath ⸗days he was abſent from Church, lo that 
the Plaintiff cannot tell how to pꝛepare fo2 Anſwer, fo2 per⸗ 
haps it might be befo2e the Ai of Pardon, and then the Of: 
fence is pardoned, Vaughan: (Lie are not Judges of the 
Fozms of their Pꝛoceedings in the Spiritual Court; but if 
il be trregular, the Party may be remedied by Appeal, when 
* Subſet Matter is pꝛoperly within their Jurisditon. 
de 2 The Charge ought to be certain, that the Party 
rough now how to make his Defence, o; elſe it will be like 
l aſe of a general Citation. Nat. Brev. 41. And tho' it 
1 ſald, that it muſt be intended fo; Sabbath-Oays within 
Year that he is Church⸗warden; pet Elis anſwered, as to Church var 
4 D that, den. 


Church Re- 


Prohibitions. 
that, that the Church wardens map pzeſent an Offence 
committed befoze they came into their Office; as Abſence 


from Church koz ſeven Years together hath been p2eſentey 
by Church:wardens, A P2ohibition oif was at laſt granted. 


al. at * 5 0 


Dr 


330.) Bill. 1674. 


pairs, Dy. Exton, Chanceilo! df London. The Caſe was; q 


Church then being dut of Repair; he granted a Comic 
ſion to ſome of the Pariſhioners to make a Tar fo? the Re: 
pair bf it, to which Tar ſome of the Parſſhfoners refuſed to 
pay ; and thereupon a Ltbel was -pxferred in the Biſhop's 
Court againſt them: And they moved fo2 a Pꝛohlbition, and 
had ft, Per Curiam: Becauſe that way of Taxation by Con. 
miſſioners is againſt Law; and Tares fo2 . Repairs of 
Churches ought to be made by the Church-wardens and 
the majo2 Part of the Pariſhfoners ;, which if they refuſe 
to do, the Spiritual Court may pꝛoceed againſt them all by 
Excomimunication, unleſs they lubmit; and though the Spi 
ritual Court may compel the Pariſhioners to make a Tar, 


yet they cannot conſtitute Commiſſioners to make this Tar. 


Vide 5 Co. 64. | 
63310 Baarton's Caſe. Trin. 1 675. X. 
Survivorſhip. 


Poſt Caſe 339. 
Doct. & Stud. 


Dies, and makes B. and C. his Executozs, and deviſes 


Court fo2 a Moilety; fo2 in that Court they will not allow 
any Survivonhip; and therefoze C. moved fo2 a Pꝛohibl⸗ 


tion; and, it being oppoſed, it was granted per Curiam. 


And the Court told them, if they were not ſatisfied, they 


might demur to the Declaration. Vide 2 Roll. 3or. Mes nota, 


q le ſuit la eſt pur un legacy, mes icy le legatee eſt mort. 


(332.) Trin. B. R. 


28 in Prohibition was moved fo2, becauſe the Libel in the 
the Libel, 
coming to Church at all, oz very ſeldom; becauſe very ſe 
dom was utterly incertain. But to that it was anſwere? 
| > 2 -S : ER LES | per 


Prohibition was granted in the Common Pleas th 


\ a Legacy to them betwirt them; B. takes Þusband 
12. 0.198. und dies, and the PuSband Tues C. in the Eccleſtaſtical 


Eccleſiaſtical Court was againſt the Plaintiff fo2 not 


— 


— tt 
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per Curiam, that that was their Foam of Proreeding there; 
and though luch eu Pleading here would have been naught, 
| pet it being artozding to their Kom of Pyoceeding, it was 
well enough; and if it was not, they might help themſelves 
| py appealing. And Twiſden cited a Cale, where a Libel was 
kn ſpeaking ſcandalous Mods, vel his ſimilia; and the Court His ſimilia. 
would grünt no Pꝛohibition, becauſe ft was their uſual Way * 
| of Moteeding. 8 3 


If the Gccleſiaſtical Court refuſe to give a Copy ok the (332. b.) 
I Libel, the Party may have a Pyohibition (upon Afﬀida- Copy of che 
| vit made of ft) quouſque they grant a Copy of the Libel, ** 
Nat. Brev, 43. 1 Rol. Rep. 305. 


The Parſon ok M. died, and B. was preſented and (333. 
, died, and then C. was pꝛeſented; and he ſues the Ex: Dilapidations. 
dctutoꝛs ok A. fo2 Dilapidations. And a P2ohtbition was 
moved fo2; becauſe that there had deen an intermediate Par- 
| ſon (B.) pꝛefented: but it was denied in the Common Pleas. 
And now the King's Bench being moved, it was denied 
| here likewile; becauſe the Conuſance-of the Matter pꝛoperlßy 
belonging to the Spiritual Court, if they pꝛoceed irregularly, 
the Party may appeal. ; 8 


MWorteſleys Cale. © Gm) 

H* moved fo2 a Pꝛohibition to the Eccleſiaſtical Court, carriage 

| 1 1 where he was ſued ko? marrying his Mike's Siſter's prohibited. 

Daughter; and the Queſtion was, whether o2 no that was? 1 810 

| within the Levitical Degrees? And Sir Jo. King, who mo⸗ 33 

| ved fo; a Conſifltation, held that it was; he laid it down 

ko a Rule, that where any Marriage is prohibited to the 

| Yale, the ſame is prohibited to the Female in pari gradu; & Ante Caſe 
lc vice verſa; and he ſaid, this is the very lame Degree that 73 

is in Levit. xviii chap. 14 ver. fo2 there the Nephew is fo2bin 

ta marry the Aunt, and here the Uncle marries the Niece, 

But Twiſden ſaid, there is a Difference between the Miece 

marrping the Uncle, and the Nephew marrying the Aunt; 

(02 in this latter Caſe the Aunt loketh her Supertozity, but 

in the konner the Uncle keepeth it; and he lalv, in Par- 

ſon g Cale in 1 Inſt. a Conſultation was granted, which ts 

the very ſame with this; and he cited More's Caſe, Moor 


907. 
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288 Prohibitions. 
90). 3 Cro. 228. 2 Inſt. 683. Hill. 11 Car. the Caſe of Ale 
and Warts, Hob. 181. 2 Roll. 832. But the Court doubted a 
it, and ozdered the Defendant to demur to the Pꝛohibitian. 


(335) B Deviſes a Legacy to C. and makes D. bis Execytg, 
adminitrator 5. and dies; P. makes E. an Jnfant his Erecutoz, ay | 
DS dies, and Adminiſtration is committed to F. durante minore 
minore ztate, Ztate Of E. C. the Legatee ſues F. in the Spiritual Coutt 

| fo? his Legacy; and F. moves fo2 a Pꝛohibition: But thi 
Court denied it; fo2 although an Adminiſtratoz of an Efe. 
. cutoz fs not an Adminiſtratoz to the firſt Teſtato!, yet an q@. | 
_ miniſfrato2 durante minore ætate ig loco executoris, and may be 
_ (ued, as the Executoꝛ of an Executo2 mav. ; 


(336) Waterfield werſus The Biſhop of Chicheſte, | 
Mich. 1676. C. B. 


MS HE Plaintiff obtained a Pzohibition, upon a Sug 
— _ geſtion, that he being Church-warden, and refuſing to 


ſwear to the Articles contained in a Book that the Biſhops 
ſend about at the Uiſitation, was p2eſented in the Eccleſiaſti 
dal Court, notwithſtanding he offered to take an Dath to 
execute the Office of a Church-warden accozding to Lav, 
But it appearing afterwards, that the Path they required 
of him was, that he ſhould p2eſent all Dffences againſt the 
King's Eccleſiaſtical Laws accozding to Law, and fo! his 
Direſtion was to have one of thoſe Books: And thereupon 
the Court granted a Conſultation; becauſe according to Lav 
did govern the whole Dath; and here he was not bound to 
pꝛeſent all Offences againſt the Batter in that Book, but | 
 (uch as were againſt Law 
And this Pꝛohtbition being pzinted and tranſlated into 
Engliſh, they ſaid it was a Contempt to this Court, and il 
they could find the Parties they would puniſh them. 


(63370 8 Smith verſus Tracy. Hill. 1676. B. R. 
Diſtribution FH E Mueſtion was, whether a Bother of the Halt 
1 Blood ſhould have Diſtribution within the new Ste 
Poſt Caſe 3 49. and by 
tute? And it was argued by Holt that he ſhould ; and *: 

| MP:. Solicitor that He ſhould not. Er adjournatur. And Tol. 
den cited one Browne's Caſe in the Delegates, where it ba 

4 a djudged; 
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-djudg ged, that Adminiſtration ſhould 1 be rd to the whole 


Blood, which ſhould be pzeterred befoze the Half Blood. 
Poſt Cale 345. 


oT E; This Difference was taken by Saunders, viz, (338.) 
That if a Leſſee fo2 Years, as Executoz, purchaſe the — 
Reverſion, this ſhall extinguiſh the Term, becauſe it is his 1 Roll 934 
own Act; but ik one that hath a Reverſion be made Execu⸗ 
toꝛ, and hath a Term that Way, that ſhall not be an Extin⸗ 


guiſhment, becaule the Term and the Reverſion are con⸗ 
ined by Act in — | 


Barton's Cale Paſch. 1 B. R. (339. 


"HIS Caſe came now to be argued upon a Demurrer to Jointenants 
the Pꝛohibition; and fo2 as much as it appeared by N 
the Suggeſtion, that the Executoꝛs had conſented to take as 05 
Legatees, that by this Means the Pꝛoperty veſted in them 
as Legatees, and was altered from what it was when they 
vere Executozs; fo2 when they were Executozs, one might 
have granted away all the Goods, but now one can grant 
but a Yoiety ; and when a certain Thing; as a Pozſe, o2 a 
Cow, &c. is deviſed, as ſoon as the Executoz afſents the 
Poperty veſts in the Legatee, and he may have an Action 
at Common Law fo2 the Recovery of the Thing; and there: 
fore differs from the Caſe in 2 Roll. 301. fo2 that was fo2 a 
Legacy, fo2 which the Common Law can give no Remedy; 
and that is given as the Reaſon of the Caſe : And the Court 
- inclined fo2 that Reaſon to continue the Pꝛohibition. The 


Books cited were 3 Cro. 511. Co. Entr. « $60. 2 Cro. 206. Moor 
915. 2 Co. 45. Bro. > Device K2 


A? Prohibition was pꝛayed, becauſe the Parties were ſued 6 340.) 

[02 Rates to the Repairs of the Church, and ſuggeſted, Church- 

that ſome of the Pariſhioners were rated, and others were n 

never rated at all: But the Court would not hearken to yay. 3 

it; koz they ſaid, if they were grieved, they might appeal; 

and it was pꝛoper fo2 the Examination of that Court, foz 
Church-Rates were not ſuable fo2 at the Common Law; 

and they having Conuſance of the Principal, might examine 

the Equality of hes As as incidental. | 


4 E = | Trin, 
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(341.0) N Trin. 1677. C. B. 


H E Church wardens of —-— after © ther Pear wag 

expired, were cited into the Spiritual Court to maze 
a Preſentment pet vim jutamenti, Which they had taken ag 
 Churth-wardens ; and they pzeſent one Ford fo2 not coming 
to Church ; and Ford, befhy g cited fd2 this into the Spiritua| 

Cdukt, pꝛayed a Prohibition. 

Oath ex of- It was urged fo2 a Prohibition, that this Cauſe was al 

Ante 326. One as if the Judge had cited a Perſon to appear ex officio, 
becauſe here he bzings in a Perſon by a fide Mind to pre, 
ſent per vim juramenti, when his Dftice and the Acting upon 
his Dath were determined; fo2 he was to act upon his Dath 
no longer than he continued in his Dffice ; and the Caſes 
cited on this Side were Harding v. Ireland, in this Court, 
Mich. 26 Car. 2. Rot. 536. 12 Co. 27. Hetly 61. Hob. 240 
Watt's Caſe, 3 Cro. 201. Moor 90%, 42. 1 Leon 177. 2 Rolle 
109, And Judge Atkins was of Opinion that a P2ohibition 
oiight to be granted. 


But North, Windham and scroggs were againſt the Pohl 


bltlon; f02, 
n Where. the Matter is whotly of Eccleſiaſtical Cogni. 
ceedings, fünce, there, though they do p2oceed irregularly, no Pyohi 


bition ſhall be granted; but che Party ought to have his 


Remedy by Wap of Appeal, And here this Py2eſentment, 
thounh it be after the Party is out of his Office, vet whe. 


ſtat to this Court. 


2. (Where a Matter is of Ectleſlaſtical Cognſſance, if a 


kr of Matter determinable at Common Law intervene, they ſhall 
Common Law tły that, except it be in Caſe of a Modus, which by the Law 
incident. they cannot try; as if a Legacy be ſued, and a Releaſe 
pleaded, they ſhall try this Releaſe, but then it muſt be with 
( imgls Differtnte, 
Now That when they tey an intident Matter determinable 
Incidens. dt Common Law, by Keaton of their Jutisdictlon in the pin: 
.  - Upal Matter, there they ſhall be tied up to the Rules of the 
Common Law, as in the Caſe, if a Releaſe be pleaded to 
a Legacy, and there be but one Witneſs, oz elfe the Wit 
neſſes dead, and they will not admit of pꝛoving Hands, no: 


2 Inſt. 608. allow one Witneſs fo2 a Pꝛook, they ſhall be prohibited; fo; 


although thoſe Matters tome under their Cognilance as In- 
civents, vet being Patters otiginally of Temporal Cogni⸗ 


ther this may not be by thelr Rules and Canons non con- 


_ fanch, 


* 


JJV 
ante, they ſhall go according to the Rules of Common 


* it waͤs laid by North, and acknowledged by Atkins, See 
that as Suits may be commenced in the Spiritual Court mer. 
jy Pꝛelentments of Officers upon Dath, ſo there may be vo⸗ 

untary Pꝛomoters, and ſuch Suits are allowed; fo2 then, if 

the Batter be not made out, oz at leaſt a pzobable Yatter, the 

Patty that is ſued ſhall have Coſts againſt ſuch P2omoter ; 

and he cited Clarke's Praxis, which he commended fo2 a pretty 

4300k; and lo if this Suit was not well commenced there 

by the Promoter as an Dfficer, yet he ſhall be taken as a 
voluntary Pzomoter ; (but Arkins ſaid that could not be ſo 
underſtood here, becauſe it appears that they compelled him 

to pꝛelent,) and ſo the Matter being of Eccleſiaſtical Cog- 
nlance, the Regularity of their Pꝛoceedings is not examin⸗ 

able in this Court; and if they pꝛoceed irregulatly it muſk 

be remedied by Appeal; and ſo the Pꝛohlbition was denied. 
Juthozities cited, Lat. 228. Hob. 188. 2 Roll. 318. 


— _ 


Smith verſus Wotton. C. B. 342. 


T HE Plaintiff, being a Feme Covert, ſued the Defen- 
1 dant in the Spiritual Court pro reformatione morum, 
fo? ſaying to J. S. that the Plaintiff was a Whore, and a 
common W hore, and he knew her to be a Whore. 

Jt was ſuggeſted fo2 a Pꝛohibition, that the Þusband of 
the Plaintiff. had given a Releaſe to the Defendant in the 
| Cſſleſtaſtical Court, To that this Difference was taken per 


| Curiam, 


That where the Mike ſueth fo a Duty as a Legacy, &c. Suit by Feme 
| there the Pusband'g Releaſe is a good Bar, and if they 2 gel 
tefuſe to allow it, a Pꝛohibition ſhall go: But here it be- Baron. 

Ing pro reformatione morum, the Feme may ſue alone, and the 


Baton's Releaſe is no Bar. 
Then it was allevged fo2 a Pꝛohibition, that theſe were but Poſt Caf 347. 

Wows of Heat and Paſſion, to call a Woman Whore, and 

u they ought tos be p2ohibſted. To that this Difference 

as taken per Curiam, 3 
That ik one called another Whoze, this was but a paſſion: Whore. 

ite Erpxeſlon, and no Sult ſhould be fo? it in the Eccleſlaftt- 

cal Court; but if it did charge het particularly that ſhe was 

muste with luch a one, 02 that ſhe was ſuch a one's Whore, 

| ite they might ke in the Ectleſiaffical Court: And here 


it 
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it is lalv, that he knew her to be a Whoze, which is ; 
particular Charge. hir is 


But here another thing is, That the Mozds were not thel 
ſpoken to the Party Herſelf, and ſo cannot be intend 
Gods of Heat and Paſſion, being ſpoken to a third Perlon colt 
and the Court granted no Pꝛohibition. | ; —— 


(343. = Steede verſus Berrier. GB. 


Poſt Cale 055. AA Man Deviſes to his Son Robert, and at the Time when 
nr” Sa the Mill is made he hath a Son Robert, and a Gam. 
| ſon Robert; the Son Robert dies befoze the Teftatoz, who 
after the Oeath of his Son new publiſheth his Will, and 
declares by Paral that his G2andſon ſhould have thoſe Lands 

which were deviſed to his Son, and dies. 3 
The Queſtion was, Whether by Utrtue of this Paro 
Declaration the Gzandſon ſhall take what was deviſed to 

the Son? In this Caſe it was agreed, 8 

Deviſe. 1. That if a Pan hath Robert a G2zandſon, and no Son, 
| and he deviſeth to his Son Robert, that the Gzandſon ſhould 
take, fo2 he is a Son, though it be with an Addition of 
Gand: And the Statute concerning the Poo, that declares 

that Parents ſhall maintain their Childzen, is conſtantly 

extended to Szandſons. EO : 
2. That if A. deviſeth all his Lands in D. and after pur 
New Publica\Chaſeth moze Lands, there, if he after that new public 
AnCaſe 287. bis Will, thoſe new purchaſed Lands ſhall paſs, Vide Con, 
3 Cro. 493. Bret. U. Rigdon. Ho . - 
But it was faid, that this Caſe is not at all alike to either 
of thoſe Caſes ;- fo2 here was a Son that did take by the 
UWiill at the Time when the Will was made, ſo that it can 
not be thought that he then intended his G2andſon Robert, 
- becauſe he had a Son Robert ta take; and then it would be 
very ſtrange (as was objefed) that a new Publication ſhould 
- - make another Perſon to take, than did at the Time when 
the (Uill was made. | 


43 Ed. 3. 31. But to this Point North and Atkins were of Opinion that 
bel der, be ſhould take by Uirtue of this Parol Declaration and 
ment. the Will together, fo2 Que non proſunt ſingula juncta juvant. 
And though a Parol Averment ſhall not be admitted to e“ 

3 Cro. 493. Plain a Will, ſo as to erpound it contrary to the Impot of 
the Wows, yet when the Mozds will bear it, a Parol Auer 

ment may be admitted, as 5 Co. 68. to aſcertain the Perl, 

but in no Caſe to alter the Eſtate. 25 my 


1 


— 
— 
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But Windham and Sctoges inclined contrary ; becauſe per 

gtat. Lands cannot paſs by a Will but in Uriting; and 

then how this Parol Declaration ould give it to a Perſon 

that could not take by the Mill in Uriting they did not 

e. | | 

i was agreed by all, that if Lands be deviſed to A. Heir Jou 

and his Heirs, and A. dies befoze the Teſtatoz, that his!“ non 
Peirs ſhall take nothing, fo2 Heirs is a TWo2d of Limita: 
tion, and not of Purchaſe, 5 = 

And they did ſeem to agree, that Annering of a Codicit 
adiudge, that the Sꝛandlon ſhall take by the Deviſe, contra 


Opinionem Scroggs. 


 Gynes verſus Kemſley. 244) 
Devileth to B. and C. Bꝛothers, ſeveral Parcels, pevic. 

I. and ik either die, that the other ſhouſd be his Heir: Fee ou per 
The Queſtion was; Whether o: no, when B. died, C. 

' ſhould have the Fee, oz only an Eſfate fox Like? And 

to that this Diverſity was taken, that when a fee was de⸗ 
viſed to A. that if A. died, B. ſhould be his Heir, there B. 
ſhould have a Fee; but when A. had but an Eſtate fo2 Life 
by the Deviſe, there B. ſhould take but fo2 Life by Way of 
Exrecutow Deviſe. Hob. 75. 1 Rolle 836. 
But Serjeant Maynard ſaid, That when the Caſe is be⸗ 
twixt Bꝛothers, there theſe Moꝛds may paſs an Inheritance, 
becauſe they by Jntendment may be Heirs to one another ; 
but if the Caſe were betwirt Strangers, there, to ſay that 
the other ſhall be his Heir, is no moze than to ſay that he 
ſhall have the Eſtate which the other had: Bur the Court 
inclined that C. ſhould take but an Eſtate fo? Life, Sed 
adjournatur. „ 1 e 

2. Another Point was, here was a Deviſe to Margaret, 

the Daughter of William Kemſley, and her Mame was Mar- 
gery, Whether ſhe ſhould take? And held that ſhe ſhould , 
quia conſtat de perſona by the Deſcription. 11 Co. 21. 


F 
ER North Chief Jullſce The Law is clear now, that Infant in Ven- 
a Deviſe to an Inkant in ventre ſa mere is good enough, de u mere. 
though he be bozn after the Death of the Teftatoz, and he ſhall vit. Rofl 
take by Way of Executozy Deviſe when he is bon, 730. 


4 F Smith 
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(345.) 


Ante Caſe 


337. 
Half Blood. 


(346.) 


„ 
— 
« 


Smich werſu Tracy. Mich. 1677 Paſch. An: 
Kot. 533. 


T was now reſolved per Curiam, that the Brother ok the 
Half Bload ſhould have his Share in the Diſtribution 
and was intitled to it equally with the B2other of the Uhle 
Blood. And the Chief Juſtice cited Sir George Sands's Cale 


in the Delegates, where it was reſolved, that the Byother 


of the Palk Blood was next of Kin to have Adminigra: 
tion; and fo they ſaid it had been held, that a Bother 
of the Half Blood was nert of Kin ta be ws in 


Socage. 


Endike verſus Steed. C. B. 


N Indebitatus aſſumpſit was bꝛolight in the Sheriff's Court 
in London, fo2 nurſing a Child in le Ward de Cheap, &e. 
The Defendant pleaded Non aſſumpſit, and a Gerdick was 
there found fo2 the Dlaintiff. | 

And now a Pꝛohibition was moved fo2 upon a Suggeſtion, 


that the Child was nurſed at Fulham extra jurildictionem L 


Curie. 
And the ſole Queſtion was, ahether now after a Gerdid 


(when the Party had admitted the Jurisdiftion by pleading, 


and had ſtood Trial) it was not too late to come fo! a 
P2ohibition ? 
And it was argued by Pemberton fo? the Prohibition; and 


he laid it is the Duty ok thole great Courts to keep inferio2 


Jurisdifions within their Limits, whether they be Tempozal 
02 Spiritual ; and they may do it upon the Suggeſtion of 
the Party, oꝛ of a Stranger, by a Poohibition, 02 by à Quo 


 warranto. 2 H. 4. 10. 


Obj. Here it is after a Uerditt ; and now it is found by 
the Jury to be within the Jurisdiſtion of the Court; and ſo 
the Party is eſtopped to ſay the contrary. 

Anſ. It being a tranſitoꝛy Aﬀion, the Finding of the Jury 
as to Place is not material, unleſs it had been put in Iſſue; 
and beſides, the Matter ariſing out ok their Jurisditton, al 


their Proceedings are coram non judice, and ſo void; and he 


cited 2 Inſt. 60x. 2 Rolle 31), 318. N. Br. 45. M. 
| On 


Prohibitions. 8 
"on the other Side it was argued, That after Gerdiſt 
Prhibitions have been commonly denied, 1 Roll. 310. 2 Inſt. 
230. Style 45- Kelw. 106. 12 Co. 77, 78. 2 Roll. 318. DO 

and Maynard, who argued againſt the Pꝛohibition, taok this 
Difference, that where it appears in the Declaratian oz Libel, 
vc that the Court hath no Jurisditton, there a ÞP2ohibition 
may be granted at any Time; and fo likewiſe where the 
Cauſe is of that Nature, that the Inferioz Court can have 
10 Conuſance of it, there a P2ohibition may be had at any 
Time; but when, by Reaſon of ſome Circumſtance of Time 
02 Place, the Court hath not Jurisdifion, there the Party 
ounht to plead it, o2 elſe he ſhall not have Advantage of it. 
2 Cro. 421. 

But all the Judges (except Scroggs) inclined fo2 the Þ20- 
hibition ; fo2 they ſaid the King is concerned, and it is an 
Incroachment upon his Courts; and it is not in the Power 
of the Party, by his Admittance, to give a Jurisdiftton. 

Term. Hill. 1677. The Caſe of Endike and Steed being ar- 

gued again, the Court refuſed ta grant a Pꝛahibition, in as 

| much as the Party had negleted to plead to the Jurisdition, 
02 to move fo) a Pꝛohlbition, till after Uerdſ# and Judg⸗ 


ment; and they agreed the Differences taken by Maynard 
ſupra. | | | 


Trin. 1 678. CG B. (347-) 


' A Libel in the Spiritual Court fo2 theſe Mozds, Thou whore. 
art the Son of a Whore, and thy Mother ſtood in a white Ante Cafe 

Sheet for a Baſtard, 02 HMozds to that Effect. ace 
Seiſe moved koꝛ a Paohibition, becauſe theſe are only Moꝛds 347. b. 

of heat and Paſſion. But to that the Court anfwered, 

that if it had been only fo? the firſt Mozds, viz. Thou art the 

Son of a Whore, theſe would have been only Mozds of Heat, 

but here he comes to Particulars, viz. Stood in a White 2 Roll. Rep. 
et. a „ 483-- 

„Then it was moved, that here is not a poſitive Aflirma- 

tian in the Libel of ſpeaking the TUows, but theſe, oz 

Wods to that Effet. But to that the Court anſwered, 

that that was their uſual Fozm in the Spiritual Court; and 

lo foꝛ Time they ſay, in the Months of January, Febryary, &c. 

all the Months of the Pear. 

But Atkins inclined that that was naught :' But all the 

teſt contra; and lo they would grant no Pohſbtton. 


THE 


296 Prohibitions. 


1 


—— 


(347. b.) HE next Day in the King's Bench a Prohibition was 
Whore. - 1 granted, where the Libel was by a Woman fo? cg 
ling her Whore, becauſe only a (ow of Heat and 13afiig, 

_ Vide 2 Rol. Rep. 433. | Me SET 1 
Baſtard, Note, That it was a Queſtion in the King's Bench, that 
ff a Man be ſued in the Spiritual Court fo2 calling another 
Baſtard, if he comes and ſuggeſts that he is Peir to Lands 
whether he may not have a Pꝛohlbitton, becauſe then the 
Wows are aitionable at Common Law ? The Judges 
Wylde: De may be ſued in both Courts, fo2 one is pro 
reformatione morum, and the other fo? Damages to the 

TC other two Judges inclined contra. 


(348. : Farmer verſus Browne. Trin. 1679. B. R. 


 Anfver upon "JH E Defendant, being Church-warden, libelled again 

Oath J the Plaintiff in the Eccleſiaſtical Court koz the Re: 

pairs of the Church. The Plaintiff being a Quaker rei 

ſed to anſwer upon Dath, and thereupon the Court p2oceede) 

againſt him to Excommunicatton ; the Plaintiff came heit 

and pꝛaped a Pꝛohibition; and the only Queſtion was, whe: 

ther o2 no they could compel a Man, in that Court, to a 

ſwer upon Dath in any Cauſes beſides Yatters teſtamentary 

aud matrimonial. : 

And after many Arguments it was held that they might 

in this Caſe, which was a Spiritual Cauſe, and is partici: 

e Inſt. 489. lariled in the Statute of Circumſpecte agatis among the met 

| Spiritualia. e . 

| But it was ſaid, that they ought not to make a Man ar 

wer upon Dath, lo as to accuſe Himſelf in any Thing 
criminal. And the Court granted a Conſultation. 


% Carter verſus Crawley. Trin. 1679. C. B. 
Dittribulon. X Dad two Attnts, one whereof died befo2e him, aud 
nnn A. left Childꝛen; A. died Inteſtate, and Adminiſtration 


Sn n 


— — 
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* 


— 


ntatives ſhall not extend farther than to Byothers and 
- Siſters Childzen. CET 


Moore werſus Newman. (350. 


HOU art an old Whore and Bawd, and didſt play the Playedi = 
Whore with thy Lodgers, and wenteſt to London to play the Lobo 
the Whore with the Clarks there. A P2ohibition was p2ayed, al- CS 
ledging that theſe were Wozds of Heat, 2 Rol. 296. But the 342, 347. 
Court were of Opinion that theſe were atfonable in the Spi⸗ 
ritual Court, by Reaſon of the Wozds, Thou didſt lie with 
thy Lodgers, which is a particular Charge. And thereupon Conſultation, 
a Conſultation was pzayed ; but the P2ohibition being ex- 
ecuted, the Court could not grant a Conſultation; but the Ron. 297. 
Party muſt demur to the Suggeſtion ; and afterwards a 


Conſultation was granted. | 


Wildbow werſus Dawſon. Sur le volunt de (z51.) 
. 7 25> © TR 


Pꝛohibition was pꝛaped to the Eccleſiaſtical Court, be- Aa of Frauds 
I cauſe they did ſuffer the Pꝛobate of a nuncupative Till, and Perjaries. 
when as the Teſtato2 did not bid thee Witnefles take Mo 
tice accoꝛding to the Ack. North Ch. J. That a Pꝛohibition 
ſhall be granted, becauſe they p2oceed contrary to the Ack. 
But the other thꝛee Juſtices contra; becauſe they have pꝛoper 
Jurisdicion of the Pꝛobate of Mills, and ik they pꝛoceed 
not accowing to their Rules, the Party ought to appeal. 


Carter verſus Crawley. Trin. 1680. C. B. Cs 52.) 


"THIS Caſe coming now to be argued, the Court was df- Didribucion. 

vided in their Dpinfons. ea 
North and Charlton being fo2 the Pꝛohibition, by reaſon Pot Caſe 35.4. 
they thought that Aunts, and the Childzen of Aunts, were 
not within the Statute to have Diſtribution. But Windham 
and Ellis econtra ; fo? they appꝛehended, that they were within 
the Reaſon and Weaning of the Statute. 
But North ſaid, that the Gzandchildzen of Bꝛothers and 
Diſters ſhall have Adminiſtration befoze the Childzen of 
Uncles and aunts, and yet ſuch Ozandchildzen ſhall not have 
Diſtribution, Adjournatur; the Court being divided, 
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„ 9 * 


(353. 
After Sen- 
tence. 
Ante Caſe 
342, 347. 


92 


Suggeſtion was made, that the Defendant libelled in 
the Eccleſiaſtical Court fo2 ſaying She did play the 


Whore with J. S. and it was ſuggeſted, that the Wong 


were ſpoke in London, where by the Cuſtom they were xc. 
tionable. e | 


_ This Difference was taken, viz. That if a Pan be 


belled fo! Moꝛds in the Spiritual Court, that are üctionable 


(354.0 


Diſtribution. 
Ante Caſe 
349, 352. 


at the Common Law, there a Pꝛohibition ſhall be granted 
after Sentence, as well as befoze; becauſe they are bound 
to take Notice of the Common Law; but here theſe WMozdg 


being aftionable by a particular Cuſtom, the Party ought t 


have come befoze Sentence, fo2 otherwiſe they are not bound 
to take Notice, | 1 


It was ſaid, that one Reaſon why they ſhall be prohibited 


fo2 Moꝛds that are aſtionable at Common Law is, becauſe 
otherwiſe the Party might be twice punished. 


= Carter verſus Crawley. Hill. 1680. ” 


Is Caſe came now to be argued again. And Seiſe qr. 


gued that a Pꝛohibition ſhould go, and cited 31 E.; 
Cotton, p. 40. Weſt argued againſt the Prohibition, that 
Diſtribution ought to be to the Childzen of the other Aunt, 


- and cited Hob. 83. Stoneis's Cafe, | 


North was fo? the Pꝛohibition, and Charlton and Windham 


againſt it. Adjournatur. 


(55. 


(346. 


Church- war- 


den. 


this King. 


fo2 that he being Church warden refuſed to pꝛeſent a _ 
I | Kell 5h riot! 


In Scaccario. 


Prohibition was pꝛaped to the Ecclefiaſfical Coutt, 
where a Perſon died Inteſtate, and his next Relation 
was a Couſin German; and the Childzen of another Couſin 


Gerinan ſued fo2 Diſtribution. And per ror? Cur? the P10: 


hibition was granted upon the new Ac of Parliament ot 


selbys Cale. 


A Puhibition was pꝛapev to the Arch-deacon of Exeter, 
A becauſe he pꝛoceeded to excommunicate the Plaintiff 
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dus Delinquent, being admoniſhed. And a Pꝛohibition was 

anted ; fo2 they are not to direct the Church ⸗warden to pye- 
| fent at their Pleaſure, But ik one Church ⸗warden doth refuſe 
to preſent, he may be pzeſented by His Succeſſo), 13 Rep. 5. 


Star verſus Ellyor. Mich. I 680. 125 (357) 


Pꝛohibition was granted to ſtay a Suit fo2 Tithes in pro of st 
the Eccleſiaſtical Court, upon a Suggeſtion, that the Job's of je. 


1ands were Part of the Poſſeſſions of the Pꝛioꝛy of Sr. John's em 
of Jeruſalem, and ſo Diſcharged by Stat. 32 H. 8. And though 

there be Difference of Opinions in the Books, pet the later 
| Judgments are, that they are diſcharged. Whitton verſus 
Weſton, Jones 182. Godb. 391. Latch 89. 2 Cro. 


Newman & Ux' verſus Moore. (353.) 


HE Plaintiff lived in Rocheſter Dioceſe, and was Cited cying out of 
into the Arches, and pꝛaped a Pꝛohibition upon the the Dioceſe. 


| Statute of 32 H. 8. after Sentence there; and the Queſtion 

vas, whether a P2ohtbition ſhould be granted after Sen⸗ 
tence in this Cale? The Caſes cited were 12 Co. 77. 3 Cro. 
9. Rolle, Prohibition. 3 Cro, Gatton's Caſe. > 

If the Party be dꝛawn ad aliud examen, a Hꝛohibftion may 
go at any Time. But where the Court hath Conuſance of 
the Matter, and the Party will attend and plead, and put 
the Party to Charges, there he ſhall not have a Pꝛohibition 
after Sentence + Per Windham and Charlton. Conſultation 
granted, | 555 = 


| Moyle verſus The Church-wardens of St. Cle- 


> Chu 3s of (359) 
ments. Paſch. 1681. C. B. "oe 


' Libel in the Eccleſiaſtical Court ko: a Tax to rebuild gbd 
St. Clement's Church. The Caſes cited fo2 the Church- Church. 


wardens were 5 Co. Jefferie's Caſe, Regiſter 44 Lutterell'g 85 
Caſe, 5 Co. Poph. 297. 2 Roll. 289. Brownl. 225. econtra. 
Nul ad authority erecter Eſglis forſque le Roy. 1 H. y. 25. Keilw. 


189. Parker 82. Antiq. Eccl. Brit. Winch 63. 2 Inſt. 489. 5 Co. 
pencer'g Caſe, Rol. Rep. 247. 


Per 
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o Prohibition 


(360.0 9700000026 en ene eee 
— wk Libel in the Eccleſiaſtical Court of Hereford againſt 
I the Parſon impropylate, to repair the Chancel of zru 
warden. 4 __ 


Fer tor Cur', No ꝛahibition, becauſe it is a Pattet g. 
Cccleſiaſtical Conuſance, and if there be any Jnjuſtice, | j 
p2oper to appeal; and the Rate coming to 60001. though t 
falls hard upon the Tenant, yet that cannot be helped, if j, 

_ hath not p2ovided againſt it in his Covenants, and it s q 
Thing of Neceſſity to rebuild the Church; and though th; | 
Foundation be larger, yet no Pan hath Reaſon to compli | 
but the Parſon, hs 


Upon a Suggeſtton, that one J. S. had a Seat there Time 
but of Mind fo2 him and his Family, and Paivilege of %; 
rial there, and that he Time out of Mind had uſed to re. 
pair the Chancel, a Pꝛohibition was granted, becauſe this 
is a Pꝛeſcription triable at Common Law. 


. Stokes verſus Trollop. 


| Mortuary. | Pꝛohibition was granted in a Suit in the Conſiſtoy 
Ee, JI Court at Exeter fo2 .a Moꝛtuaty, upon a Suggeſtion, 
that Time out of Mind no Yoztuary had been paid; becaiiſe 

this Cuſtom is triable at Common Law. 


„ Lodge verſus Yates. 


Parols. HE Plaintiff ſpoke of the Defendant theſe TWozds, 
PVates is a lying Fellow, and hath lain with all the Women 
between I, and B. and lies with ſo many Women that he ſcarce 
lies with his Wife. The Plaintiff was ſued fo2 theſe Tos 
in the Eccleſiaſtical Court. A Pꝛohibition was pꝛaped, be 
cauſe 2 Wows impozt a Thing impoſſible, and are too 
general, e . 
But dented per Curiam, becauſe they impoꝛt him to be at 
Adulterer; and this is a Matter pꝛoperly in the Conuſance of 
the Eccleſiaſtical Court. 


1 | . | Weeks 


— 
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„ 


„„ 


Weeks verſus Oxendon. (363.) 


PHE Plaintiff, being ſued in the Eccleſiaſtical Court fo? Repair of 
Repairs of the Church, ſuggeſted, that he had built an* Church. 
Ale, and repaired it at his own Charges; and moved fo? a 
bition. 
Pop Unleſs it be ſuggeſted, that he ſits in the Ille, and 
hath no Benefit of the navis Eccleſiz, there is no Cauſe fo2 
a Prohibition; foz a Man may build an Ille fo2 his Conve- 
niency+ | | 


| In Curia Cancel. 


N oziginal Truſt is not barred by the Statute of (364) 
Limitations ; but fo2 other Actions, which are with- Limitation. 
in the Statute, there is no Remedy in Equity. 


Mar. 129. Et ceſt difference jeo audivi devant. | 


Man binds himſelf and his Heirs, &c. in an Obliga. (364. b.) 
tion; if the Heir be ſued, and the Executo2 have AC. Heir. 


ets, the Heir may be relieved here againſt the Executoz. In. 41. 


Mich. 1673. (365.0 


A Hath thꝛee Daughters, and deviſeth to them 300 J. a- Devise. 
A. piece, to be paid at the Age of twenty-one Pears, oz 
Day of Marriage, which ſhould firſt happen, and if either of 
them ſhould die bekoze the laid Times, then her Poztion to 
be equally divided between the Survivozs; the Eldeſt mar⸗ 
Us and hath her Poztion, and dies leaving Jſſue; the 
Youngeſt dies bekoze ſhe either is married, oz attains the ſald 
Age ok twenty one; the ſecond ſurvives. 


4H The 


— 
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The Queſtion was, whether the ſecond ſurviving Goyn 
have all the Poztion of the youngeſt, oz whether the Chj, 
den of the eldeſt hond have a Share? 
 _ Reſolved per Ellis, Windham and Dom” Cancellar', that 

the ſecond Siſter ſhould have the whole; and though it was 
objeſted, that the U:0:55 (equally to be divided) did imply 
that they ſhould be Sharers, yet that is to be understood 
reddendo ſingula ſingulis in ca two of them had ſurvivey, 


(366 R. Wentworth of Lincoln's Inn, being to releaſe his Ju. 
Releaſe by IVI tereſt in a Parcel of Land, the Releaſe was o 
Fraud. penned that it extended to releaſe his Intereſt in almos 

2000 l. per annum, which he did not intend; and he had Re: 
- lief in Chancery. 


66% Cheeke and The Lord Liſe. Hill. 167; 


—ͤ——— re re 
— — — coat 3 
— 
” 


PoRCaſe 3 72. 1 PON the Marriage of the Plaintiff with the Dag; 
FD A ter of the Oefenvante, it was agreed by Articles un 
der Hand and Seal, that the Jlatntiff ſhould have 4000 

to be paid in this Manner, viz. 15001. Ppꝛeſently, and 25col. 

within fir Months after he had made a Jointure of $0! 

per annum, (Which by the Articles he was to do within the 
Space of four Pears,) and it was likewiſe agreed, that i 

her Þusband died befoze the Money paid, then it was to 

be paid to the Mike. It fell out, that ſhe died within 

a WYonth after ſhe was married, the Jointure not being 
paid accoꝛding to the Articles. The Queſtfon was, (by tea, 

ſon that the Law was againſt the Plaintiff,) the Jointure 

not being made, and he not being to have the Potion til 

_ after the Jointure made, whether here were any Circum. 

5 ſtances ot Weight enough to prevail fo2 a Decree to enfoxte 
_ the Dekendant to pay this Monep, being in Striftneſs of 


Law not bound to pay it, and the Wife dying ſo ſuddenly 
after the Marriage ? Curia adviſare vult. 


(368.) [* a Poztion be given to a Daughter, p2ovided ſhe marry 
Conſent. - 1 With the Conſent of A. &c. this is but in Terrorem, unlels 
it be given over, if ſhe do marry without ſuch Conſent. 


1 — oftgago. 


1 
LG 


— ——— — 2 
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O1tgago2 and Pangagee; the Moztgago? died, and (369.) 

the Heir ot the Yoztgago? and Yo2tgagee join in a r. 
Hale of thoſe Lands. Qo. Whether the Money that comes 1 
to the Pands of the Peir by this Sale ſhall be Allets to | WW. 
charge him in Equity ? And per Finch Lopd Keeper, Jt ſhall 1 
not, no mo2e than he ſhall be charged at Law after Aliena⸗ N 
tion bona fide. 5 0 


Trin. 1674. . (370.9 


Mortgages to B. fo2 Security of 500 l. the Intereſt runs Mortgage. 
on fo? ſeven Years unpaid, ſo that the Boney due to = 
the Moztgagee is then 7:01. then the Moztgagee, upon 
Receipt of this 5101. from J. S. aſſigns this Moztgage to 
him. Reſolved per Finch Lo2d Keeper, That J. S. ſhail not 
reckon Intereſt fo2 7101. from the Time of the Aſſignment, 
but only fo2 the 5001. which was the oꝛiginal Pꝛincipal; fox 
i: that ſhould be allowed, by that Means the Mo2tgagee 
might aſſign over every fir Months, and by that Device 
have Intereſt upon Intereſt. 


A Bill was exhibited fo: Tithes, and the Jurisdiftion or (351. 
the Court demurred to; but the Demurrer over-ruled, Titles. 
and the Oefendant ozdered to anſwer. And it was ſafd by 


Finch Lo2d Keeper, That the Court of Exchequer did not 


hold Plea by Engliſh Bill untfl the Statute of 33 H. 8. 39. He contre Hart: 
: h 2 AGF A 


Cheeke verſus Lord Lifle. (372) 
Heeke married the Daughter of the Lozd Liſle, and up: Portion condi- | 

on the Marriage it was agreed by Articles, that RP. 
ſhould have 1500 l. in Hand, and that he could within the 367. 1 
Space of four Pears ſettle 400 l. per annum upon her and her 5 TW 
Chlldꝛen, moze than he had done upon the Marriage, and 138 
Upon ſuch Settlement made he ſhould have 25001. moze; | 1 
the Marriage took Effet, but the Lady died within a Month 
after Parriage. The Queſtion was, whether oz no he ſhould 
* the 25001. fa; he had four Pears Time to make the 


„Settlement, and there was no Default in him, but he wa 
vented by the At of God. YT WY 
5 It 


* 


— 
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Note. 


Parapher- 


nalia, 


Alimony. 
March 44. 


the Husband agrees to allow his Wife a certain Sum yearly, 


of this redounds to the Husband. ; 


held that there was not; and lo the Plaintiff's Bill pic 
 miiled. | 55 


Hands, his Lady had ſeveral Jewels, ſome whereof the hay 


have the Jewels, and her Daughter want Bead, this would 


in Sir Arthur Gorge's Caſe ; and the Reaſon there is, bt 
cauſe, when the Wife lives from her Þusband, ſhe is 10 


INN 1 


It was held by the Lord Keeper and Juſtice Rains ford, that 
he ſhould not have it. EN | 
Fo? firſt it was agreed he had no Remedy at Law, the 
Condition not being perfoxned; and lo the Queſtion was 
whether here was any Inducement fo2 Equity? And it was 


Lady Tyrrell's Caſe. 


HE Caſe was: Sir Toby Tyrrell died, having his | 
_ Daughter's Poztion left her by her Ozandfather in his 


befoze Marriage, others were bought by her with her own 
Monep, as ſhe pretended, during the Coverture; Sir Toby 
allowing her a yearly Sum koz her own Erpences, out of 
which ſhe ſaved Money to purchaſe thoſe Jewels. The Que: 
ſtion was, whether thoſe Jewels ſhould be liable to make 
good the Oaughter's Poztion, oz whether the Lady ſhould 
have them as Paraphernalia? And it was ruled by the Lom 
Keeper Finch, that if there was not fullicient fo2 Payment of 
Debts, the Mite ſhould have na Paraphernalia; fo! it is not 
fit ſhe ſhould ſhine in Jewels, and the Creditozs in the mean 
Time to ſtarve; and he ſaid, ik the Wife ſhauld in this Caſe 


be to turn the Childꝛens Bzead into Stones. 

And as to the Point of buying them with her own Money, 
that would make no Difference, ſo long as the Pusband and 
Wife do cohabit; fo2 if the Wife out ok her good Poul 
wifery do ſave any Thing out of it, this will be the Hul 
band's Eſtate, and he ſhall reap the Benefit of his (Mikes 
Frugalitp; and he ſaid, the Reaſon of it is, becauſe when 


the End of this Agreement fs, that ſhe map be p2ovided wit) 
Clothes and other Neceſſaries, and whatſoever is ſaved out 


But if there be a Separation, and the Wife hath a lep 
rate Maintenance, there whatſoever ſhe ſaves ſhall be fo2 jet 
own particular Ade; and ſo it was ruled by my Lozd Covent!) 


capable of contracting Debts upon him, &c: 
And he ſaid, he never knew any Paraphernalia allowed, bil 
where the Party was Noble either by Birth 02 Marriage 


Wan 


— * 1 
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And whereas in this Caſe, the Daughter's Portion being 1 reſul⸗ 
charged upon the Father's Land, ſhe, at the Requeſt of her pFicih 375- 
Father, had releaſed her Intereſt in the Land, to the In⸗ 
tent that he might be enabled to make a clear Settlement 
thereof upon his Son, it was declared by the Lord Keeper, 
that if this were done by the Daughter without any Conſi- 
deration, there would be a reſulting Truſt in the Father, 

whereby he ſhould be chargeable to the Daughter * ſo 
much Yoney. 


Hickſon verſus Witham. Paſch. 1675. G74) Wis. 
Db 4 0 4. H, . ar. 1 2 44 tu Fx. „ r . 5 1 
HE Caſe was: A Man that had ſeveral Creditozs ,. GP 7 F 
makes his Will, and recites, that foz the Payment * Wi 
of his Legacies and Debts he deviſes fuch Lands to his 
Executozs, then he gives 8001. to his Cite, and 800 l. to 
his Daughter, &c. and ſays, That his Will is, that theſe ſe- 
veral Sums of Money ſhould be paid out of Money raiſed upon 
the Sale of his Land; and the Ualue of the Land falling Debts. 
- fhozt of the Debts and Legacies; the Queſtion was, whe- 
ther the Debts and Legacies ſhould equally be patd, 02 
whether the Debts ſhould be firſt paid? 
And it was held by Finch Lom Keeper, that in this Caſe 
the Debts ſhould be firſt paid; and he took a Difterence, 
where Lands were conveyed by Deed in Truſt fo? the 
Payment of Debts and Legacies, there they ſhould go 
pari paſſu, and ſhould have pꝛopoꝛtionable Satisfaction, and a. 
the Debts ſhould have no Pzeference; but where Lands 
were deviſed to an Executo? fo2 the Payment of Debts and 
Legacies, this ſhall be intended that he ſhall have them as 
Allets; becauſe the Teſtatoz ſhall not be ſuppoſed, without 
expreſs Moꝛds, to be fo unconſcionable, as to give his E⸗ 
ſtate in Legacies, and leave his Debts unpaid. But if he 
deviſes Lands fo2 the Payment of Legacies only, this ſhall 
not be liable to Debts, becauſe it was in the Power of the 
Teſtato to diſpoſe of it under what Conditions and to what 
Purpoſes he pleaſed; and if he would make ſo unconſciona- 
ble a Will, he ſatd he would not make a better Mill ko; him. 
And he agreed farther, that ik ſo be he had deviſed that his Debs. 
Legacies ſhould be firſt ſatisfied, and that then the Remain: 
der of the P2ofits ſhould go to the Satiskaſtion of his Debts, Legaci-s. 
that then the Legatees ſhould be ſerved befoze the Creditozs: 
but the naming of Legacies firſt (as to ſavLegacies and Debts) 
_ Lives no Pyeference : But here his Intentlon being appa- ag. 


41 rently 


Legacies. 
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rently to pꝛovide fo2 his Debts and Legacies, tho the Leng. 
cies are ſpecified, and his Deſire that thep ſhould ve cat; 
fied, yet it ſhall be intended in Courſe of Law, and that 


Wap that was moſt conſcionable fo2 the Teftatoz, 


But here he ſaid, that there being a Pzoviſion foz the Pay. 


ment of his Debts, there ſhould be no Difference between 


Bonds and Debts upon Contract; but they chould be equal 


_ Catisfied,; fo2 being juſt Debts, there ſhould not be that Die. 


rence betwirt them upon a Nicety of Law, that ſome ſhoyh 


have all, and others none. | 


And it was agreed by them all, that if a Man devices 


Lands to his Executo2s fo2 the Payment of his Debts and 


0375.) 


Truſt of a 
Term for 
Years. + 


©. Legaries generally, that it ſhall be Aﬀets, and Debts mug 


have the Preference, acco2ding to the Rules of Law, 


Saag verſus Warman. | Mich. 1675. 


A Leaſe fo? 100 Pears was aſſigned over by Tho. wr. 
man and Julian his Siſter, to one Penroſe and u arman, 


upon this Truſt, that they ſhould permit the ſafd Julian to 


take the Pꝛofits during her natural Like; and after her De⸗ 
ceaſe, that then they ſhould upon reaſonable Bequeſt afiign 


over all their Right, Title and Jntereſt unto the Iſſue of 


Julian; and fo2 Default of ſuch Jſſue, then that they ould 


upon Requeſt aſſign over all their Right, &c. to Tho. War- 


man; his Executoꝛs, &c. DL 
Julian dies, leaving Iſſue, the Iſſue dies; Tho. Warman | 


requeſts the Truſtees to afſign to him, and they refuſe. 


The Queſtion was, Whether by this Limitation the Ille 
of Julian had the Truſt of the whole Term (as though it 
had been limitted to the Heirs of the Body of Julian) and 
then the Remainder ſhould be void, 02 whether the Jſſuc 
in this Caſe ſhould be intended to have the Term fo? Life 
onty, and fo the Remainder would be good ? 1 

And it was argued pro Det*, that in this Caſe the Re 
mainder was void; becauſe here it is limited that the Truſtees 


hall aſſign over all their Right, &c. to the Jſſue ; which be- 


x Roll. 612. 


ing in Caſe of a Term fo2 Pears, ſhall carry the whole 
Term; and though the Limitation over be fo2 Default of 
the Iſſue of Julian, pet that is no moze than what is fn 02 


dinary Conveyances, where the Remainder ſhall never tale 


ſo long as any Iſſue of the Tfſue be in Being. 2 
And it was alledged further, that the TWo2d Iſſue, in this 


Cale, is not ſo much a Wozd ok Limitation, as a Deltrif⸗ 


tion of the Party who ſhould take the whole Term. ut 
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Put Finch, Lod Keeper, ſeemed ſtrongly to incline to the 
contrary, and relied much upon Wild's Caſe in 6 Rep. which 
je ſaid was reſolved by all the Judges of England; and the 
Reaſon the Judges went upon in that Caſe, ſeems to Have 


a great Influence upon this; fo2 there they ſaid, becauſe it. 


doth not plainly appear, that the Intent of the Teſtatoz was 
to create an Eſtate⸗Tail, which muſt be by putting a Con- 
frution upon the Co2ds contrary to the Law, therefo2e 


they would rather take his Intention to be ſuch as ſtood 


with the Law; and ſo here it doth not appear, that the Te- 
fato2 intended moze than an Eſtate fo2 Life to the Iſſue : 
and although the Limitation of the Truſt is, that they 
ould aſſign all their Right, &c. that may be very well, 
#02 the Iſſue, during his Life, has all the Right in the 
Term, and what remains fs but a Contingency. 


gnd he ſaid, that the ancient Dpinions were, that a Term 


could not be deviſed fo2 Life, with Remainders over, as Dy. 
| 14. but the Remainder was void; but the Chancery was the 
{ Occaſion that cauſed the Judges to alter their Reſolutions, 
fo at that Time the Chancery uſed to make the Deviſee fo2 
Life put in Security, that the Remainder Man ſhould have 
it after his Deceaſe ; and thereupon the Judges, to p2event 
Chancery Suits, held ſuch a Deviſe to be good, as appears 
| by Fulwood's, Manning's and Lampett's Caſes in Coke's Rep. 

But then there was a farther Contrivance to deviſe a 
long Term to a Man and the Heirs of his Body in Tail, 
with Remainders over, and theſe Remainders were always 
held to be naught ; and that the firſt Deviſee had the whole 
Term in him, to enjoy o; to diſpoſe ok; and if he died with- 
out any Oftſpoſal, it ſhould not go to the Jfſute, but to his 


Crecuto2 : And the Reaſon why the Judges would not per- 


mit a Remainder of a Term after ſuch a Limitation, was, 


becauſe if this had been tolerated, by this Means a Perpe- 


tuity would have been created of a Term, which the Lam 
will not allow in Caſe of an Inheritance; and there would 
be no Yeahs to bar ſuch a Remainder, were ft good, be- 
cauſe the Termoz could not be a Tenant to a Præcipe to 
(uffer any Recovery, And as the Judges condemned ſuch 
Remainders limited out of a Term, though it were by a 
Devile; lo the Chancery hath always refuſed to allow of 
luch a Limitation of a Truſt of a Term; fo2 although a 
Term may be conveyed in Truſt fo2 ſeveral Perſons ſuc- 
cellvely fo2 their Lives, as was held in one Opey's Caſe, 
fr if it be once limited in Truſt in Tall, all Remainders 
over are void; and the Truſtees are bound, upon Requeſt, 
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to convey over all to the Ceſtuy ave, Truſt in Tall, and f if he 
dies, the Truſt ſhall not be fo2 the Jfue in Tail, but fo 
his Executoꝛs. come ſemble. 1 
.: Aud. fo he ſald bere, ünce the Wows will bear a Col 
ſtrudjon, whereby the Remainder.may ſtand, as well ag ſuc 
an one as Deſtroys it, why ſhould we not rather put ſuch z 
Conttruction upon them as pꝛelerves the Kemainder, than 
ſuch a one as deſtroys it? 
But the Caſe was not determined: z But By. Juftice Rain. 
ford, who then ſat with the Lozd Keeper, and the Maſter of 
the Volls, were to be attended with the Declaration vf the | 
Truſt, and to conſider of the Tab; -...+; 
And it was held, that if a Leaſe fo2 Pears be made with 
a out any Conſideration, there will be a Reſulting Truf to 
Coal Leſſ.; but if there be any Gm . can be 


KK Reſulting Truſt, 
373- 


. . ˙ et en re ee one . 
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(377) Smith verſus Aſhton. Mich. 16 
, | | F740 . 244 „ 2 
Woo wi A. Wales a a boluntary « Conveyance to the Tiſe ok. himſelf 
a voluntary X, f02 Life, &c. reſerving a Power to make a.Diſpolal 


Conveyance. gf any Part of it by Writing under his Hand and Seal, and 
— he makes a Diſpoſal by Mill without putting to his 
Seal, 
The Queſtion was, Whether this were a good Execution 
of his Power? And Finch Lo2d Keeper gave. his Opinion 
* Note, That ſolemnly that it was. And he cited a * Caſe in Lo2d Elſmore's 
at this Time Time, where a Man had a Feoffment to the Ale of himſelf 
| a koz Life, with a Power to make Leaſes, &c. And in the 
| was nor e. Derd there was a Covenant, that if Livery were not made 
ſolved. he would ſtand ſeiſed to the Uſes' afozeſafd , afterwards 
he makes Leaſes, and dies without making any Liber); 
and the Queſtion was, whether oz no theſe Leaſes ſhould 
ſtand good 02 not? And it was held that they Could ſand 
good by Uirtue of the Power; fo2 although the Power could 
not be executed and ſtand good aut of. thoſe. Ales railed b! 
Uirtue ok the Covenant to and ſeiſed, actoꝛding to Mil 
may's Caſe , neither could they be executed by the Feoffment, 
no Livery being made; yet, becauſe it was: clear that ſuch a 
Power was intended. to the Party, tho' there were a Oelek 
in the Execution ok the Eſtate, this ſhall not invalidate 
the Eſtates raiſed out ot the Power; and ſo he ſaid another 
Caſe had been ruled ſince that, between. The Counteſs of O 
ford and The Lady Bruce, where the Jointure of the Cam 
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mis of Oxford was governed by a Power, which was rai⸗ | Wi 
rd out of an'Effate that was not well executed; and yer 1 
med to be good enough: And he ſaid, there was no Reaſon 
that there ſhould be ſo ſtrict a Conſtruſtion ok Powers 
where the Owner of the Land creates to himſelb a parti- 
mar Eſtate, with a Power under certain Circumſtances, 
to2 the Deſign of thoſe Circumſtances (as Writing under 
pand and Seal, and with two Witneftes, &) is but to p2e- 
vent the Counterfeiting of the Executing oz Revoking of the bl. 
Power; but where it doth appear, that it was intended the 1 
Perlon ould have ſuch a Power, and that Eſtates are wi 
made by. him in Purſuance of that Power, the Court of _ 
Chancery will not be ſtrick in all the Circumſtances of exe- 
cuting of it; and he laid, the Reſolution in Whirlock's 
Caſe, 8 Co. (where an Eſtate is made fo2 ninety-nine Pears, 
if thee Lives lived ſo long, in Purſuance of a Power ta 
make Leaſes fo2 thee Lives) map be laught at; and there⸗ 
foze altho? æquitas ſequitur legem generally, pet ſometimes lex 1 
ſequitur æquitatem; and the Judges of late habe made larger | 48 
Constructions of Power, as appears in Cumberford's Caſe, FE 
2 Roll. 262. and Wakeman and Waker's Cale he cited as re: 
ſolved; but note, that it was then depending. Vide polk 
- $” 8 

We, That if an Eſtate fo2 Life Had been limited to a Wi 
Stranger with ſuch a Power, this DOiipoſal by Till with- . 2.7: E. the ts 1 
out Seal would have been no good Execution in Equi 2 67, 1 
ty, come fuit tenus per Loꝛd Keeper, come Beiiwaod dit a moy. fee a Bot. 3[2.. 


Mrs. Briſco werſus The Lady Bambury. (378) 
| 6 3 . . . 
13 E Lom Bambury makes a Settlement upon the Mar- 
1 riage of his firſt Kite, to the le of himſelf koz Life, 
then to his Wife fo2 Life, then to his Iſſue Male; and fo? 
Default of ſuch Jſſue, to Truftees fo2 ninety-nine Pears, 
fo the ratſing of Poztions fo: Daughters by Sale, Demiſe 
0) Perception of the Pꝛofits, &c. 5 _ - 
1ſt Queſt', Whether the Truſtees, after the Death of the Tun Gr ni. 
Lady Bambury without Iſſue Male, living the Low, might fs Portions. 
(ell this Term fo2 raiſing the Poztions? And Finch Chan- 
(ello? held, that they could not; and fo he ſaid it had been 
telolved in the Lozd Bridgman's Time, in one Samuel Cod- 
"ngton's Caſe, becauſe the Sale of a Reverſion would be at 
{0 ſmall a Rate, that the Heir by this Means would be pꝛe⸗ 
Judiced much in his Inheritance. 


» # 
* 7 * 
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2d Queſt', Whether, after the Death of the Low an 

Lady without Jſſue, the Daughters ſhould have Jntereg 

ko; their Poztions from the Time of their Death, if the 

Due. Poꝛtions were not pꝛeſently raiſedd? 

. 9 And he held they ſhould; and though the Truſtees ſhould 
be allowed convenient Time fo2 the railing the Money, pet, 
when it was raiſed, the Daughters ſhould have Intereſt Fac, 

the Time of the Death of the Survivo? without Jfſue Male, 

3. It was held in this Caſe, that, if the Revenue of the 

Land were ſo ſmall that this Portion would be long a rat. 

ſing by the Rents and P2ofits of it, the Daughters might 

erhibit their Bill in this Court, and compel the Try: 

frees to a Sale; but then the Heir in Remainder muſt be 

made a Party; becauſe, if he will pay the Boney, this 

Court will not decree a Sale to the Pꝛejudite of his Jn; 

heritance without his Oetault. 

a. Sir William Jones held, that if in this Caſe the Try: 

ſtees, befoze the Birth of any Daughter, did join with the 

Lozd Bambury in mottgaging Part of the Lands bo ſettled 

fo? raiſing of Poztions, this was no Breach of Truff, be: 

koze the Birth of any Daughter. 

But itt _ Point his — delivered no Dpinion, 


379). [rater © Tenant for Life, Remainder to the Son in Tal, 

Remainder to the right Þeirs of the Son; the Son in 

the Life-time of the Father makes a Leaſe fo2 Pears, and 

then ſuffers a common Recovery, and then dies without 

IAU: In this Cale thele Points were held clearly, : 

| Teaſe by Te- 1. That when the Son makes a Leaſe fo? Pears, this 0- 

- nant in Tail. perates as well out of his Remdinder in Fee, as out of his 

Eſtate⸗tail; fo that when he dies without Iſſue, this is a good 

Leaſe agaſnſt the Heir in Fee; unleſs the Illue ot Tenant 

in Tail had entered and avolded ft. 

2. When Tenant in Tail makes a Leaſe fo2 Pears, and 

Pot Caſe 365. then luffers a Recovery, this wozks by way of Corroboxtion 

upon the Leaſe, and makes that good, 

Fraud. It was held in the ſame Caſe, that if a Man, who hath at 

[ Incumbzance upon an Eſtate, incourages a Jurchaſer, and 

i ox his Jncumbeance, that it ſhall be ſet aſide as frail 
dulent. | 


8 — — U Statue 


In Curia Cancellariæ. . 


— — 


Tatute ok Limitations being pleaded to be made 24 Jac. (3800 ; 
\ was held to be naught; but in another Caſe, it being ne Peer 
pleaded to be made in the one and twentieth Pear of the 
Reign of King James over England, Scotland, &c. was held 
ood. enough ; they would not take Notice what Year of 
his Reign over Scotland it was, it being right to2 England. 
Put it was agreed, that tho' this is an Ack that tha Judges 
ſhall take Notice of, being general, yet if the Party takes 
upon him to plead it ſpectaliy, and miſtakes, it is fatal to him. 


 Giffard's . Cale. e (381. 
| 1 , FF, = ING AMES 4 Ate 2 — Col 3 A. 
AC — , 381 s. ALL e e.. : . 3 Ef + 
reer fo a Sci” Fa Bill to have Execu⸗ pine 


PON a Demi 77 
U tion ok a Decree, the Defendant pleaded, that he 3: ©* -+ 
was a Purchaſer without any Notice ok the Decree; and 
that a Fine with Pꝛoclamations was levied, and five Pears 
paſſed without Claim — | 
The Queſtion was, whether a Fine with Pꝛoclamatians, 
and Non-claim fo? five Years, ſhould bar this Occree? - 
And Finch Lo2d Keeper ſeemed to incline that it ſhould, 
and cited a Caſe adjudged by the Lozd Chiek Baron Hale, 
between Pꝛ. Anſlow and Sir Nicholas Storton, that a Truſt « Cro. 110. 
Hovuld be barred by Fine and five Years Mon⸗claim; and Fo og 4%. 255 
that the Entry of the Ceſtui que 'Cruſt in the five Pears would 
not hinder, but he muſt bzing His Subpena; and he cited a 
Judgment in the Common Pleas, where a Fine executozp 
was levied, and afterwards another Fine with PPꝛoclama⸗ 
tions was levied of the fam? Lands, and five Years paſſed. 
and then a Sci Fa' being brought to have Execution af the 
ürſt Fine, it was held that this Sci' Fa' was barred, 
And they all ſeemed to hold, that any Judgment fo2 the 
Land would be barred by a Fine and Mon-claim. 
But a Judgment in Debt is not barred by a Fine, but 
that the Parry may have Erecution when he pleaſeth ; but 
the Reaſon of that is, becauſe that is merely collateral to 
the Land; and if the Party releaſeth all his Right to the 
Land, yet he may ſue kozth Execution; but if he releaſeth 


all Demands, he cannot, fo2 the Execution is a Kind of 
Demand, ED 


The Attorney General alledged, that a Uſe at Common 
Law would not be barred by a Fine of the Land. But the 
— ä — — | Lord 


OP 


312 _ In Curia Cancellariæ. 
Lord Keeper held, though the old Opinions were co, pet the 
latter Opinions were contrary. 
They all held, chat a Fine of the Land doth not bar | 
Bent iſſuing out of the Land; but where ever the Land g, 
eth, it goeth clothed with the Charge of the Rent; and that 
no way diſturbs the Poſſeſnon of the Land, and ſo is con. 
ſiſtent with the Fine. PSY 
In the pzincipal Caſe he ſeemed to hold, that a Decree fg 
the Land was barred; but he ſaid, he would conſult with the 
Judges and hear the Cale argued. | 


(382.) FINCH ſeemed to hold, that an Appeal would lie fron 
oy 1 the Lozd Papoz's Court into Chancery, as it dot 
AS ae from the Gꝛand Seſſions in Wales; but it will not out of the 
FH. . 4... Exchequer, becauſe the Plaintiff there comes by Puvilegt, 
— 22 gl s the Debtoz to the King; and all the Courts in Weſtmin. 
2 ht Ek ſter-Hall are upon a Level, and of equal Antiquity. 

2 7 be n DRE Pee 17 R ee. 


(383.) Corderoy's Cate, Mich. 1675. 
FH. Cf att roy e,. Fn © 345: ES 
4 Foreign AE  NOrderoy was indebted to Spellman, and gave him a Note 
. tachment. 7 fot it under his Hand to pay it to him oz his Aſligns; 
= OR | Spellman was indebted to Hynde and Carpenter, Spellman af: 
\ ſigns. this Note to Hynde, and Hynde fhews Corderoy the 
| Note, and he accepts it, and pꝛomiſes Payment of it; after. 
wards Carpenter comes and asks him, whether he owes 

Spellman fo much Money; he conkeſſes it, and by his Con 
= ſent Carpenter, by a fozeign Attachment, attaches the Pe 
= ney in his Hand: And Corderoy erhibiting his Bill here 
il that he might not pay the Monep twice, and bzinging the 
bh | Money into Court, the Queſtion was who ſhould be prefer: | 
# red, becauſe he had pzomiſed Hynde the Payment of the 
= MPoney befoze it was attached in his Hands? 


And by Finch L. K. Hynde ſhall have the Money; becauſe 

1 1 5 although ſuch a Note is not aflignable in Law, yet it is in 
ll | Equltp, when there is a valuable Conſideration; and Cor. 
1 deroy by his Pꝛomiſe became Debto2 in Equity to Hynde: 
and then although the Foꝛeign Attachment akter lays hold of 

tit in his Hands, yet this ſhall not defeat Hynde ; fog the Ci 
8 5 ſtom of Fozeign Attachments ſhall receive no Countenanle 
fl in this Court any farther than the Cuſtom carties them; fo! 
it is a Cuſtom that would be voſd, if it wete riot confirm. 

pp Ack of Parlia ment. | 


LE 


In Curia Cancellarie. 
But becauſe Corderoy had ſuffered this Fozeign Attach⸗ 

ment to proceed againſt him, without ſeeking Reliet upon 

his Ingagement to pay the Money to Hynde, the Court left 
Carpenter at; Liberty to p2oceed againſt Corderoy upon the 

Ffoxrſgn Attachment, ſo that by his own Contrivance he was 

doubiy charged. . 

And it was ſaid by King, that this pzomifing Papment, 
upon a Note of the Debto's aſſigned over, is not like ac- 
 cepting a Bill of Erchange , foz though no Aﬀion of Debt, 

0 Indebitatus aſſumpſit, will lie upon a Bill of Exchange AC- gill of Ex- 
cepted, yet an Action upon the Caſe, declaring per Conſuetu- change. 
ainem mercatorum per quam onerabilis exiſtir, ties well engugh; 1. 


3 13. 


and fo it was ſaid by Twiſden in B. R. Mich. Term, 1676. Style 370. 


Pan, that had gotten into an Eſtate as Occupant, (384.) 
A ſued fo2 the Convepances that did belong to the Eſtate, Occupancy. 
But by Finch, he ſhall have no Aid ok this Caurt to con⸗ 
firm his Title; and although it be a Title in Law, pet it 

is intended to be remedied by Parliament, 


Is made Executoz fo2 ten Yeats, and afterwards C. (385.) 

is to be Executs2; B. pꝛoves the Mill, and then the Pobate. 
ten Pears expire; the Queſtion was, whether C. ought to 
hove the Will again, oꝛ whether he might adminiſter with- 
out any other Pꝛobate? And it was held by Finch, that the 
Probate of the Will by B. ſhould not determine the Elefton 
of C. but that he might be at Liberty to take the Executoz- 
ſhip upon him, oz refuſe it; but, if he pleaſed, he might ad⸗ 
miniſter without any farther Pzobate, 5 
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Torta dard by Finch, that though an Executo) of an Exe- (386 
cuto2 ſhould not be charged at Law fo2 a Devaſtavit by Devaſaric. 
the firſt Cxecuto?, pet in Equity here he should be charged. 
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314 Judgments revers d, and Juſtification 


* „ 


8 Reg de Infer Juriſdict. 


(38.0 HE Matter alleged ko: Damage ought to be 
within the Jurisdition. 1 Cro. 570. 


Nothing ſhall be fntended out of the Jurisdic. 
tion of a Superioꝛ Court but that which doth ſpe. 

cially appear. 
And nothing ſhall be intended in the Jurisdiction of an 
Inkerioꝛ Court but what is ſpecially alledged. 


— — — — — — — —— —ͤ— 


Judgments reverſed, and Juſti. 
fication by Proceſs in Infe. 
rior Courts. Vide Errone- 
ous Entries p. 281. 


(388.) Bennet 1 Evans. Trin. 1673. B. R. 


1 Rol. 809, RROR upon a Judgment in the Court of Dor- 
wy _ cheſter, theſe Things were alledged, 


1. It was alledged, that the firſt P2oceſs was a 
| Capias, whereas it ought to have been a Sum: 
mons. But Hale C. J. ſaid, Rely not upon that, if it be 
alledged to be ſecundum Rt Bans 

2. At the Venire fa' the Reco2d was præceptum fuir; which 
the Court ſaid was bad. 
3. It was præceptum fuit to the Officer viva voce, who tt- 


turned the Panel annexed to the Pꝛecept; whereas that 
was impoſſible, (per Hale) unleſs he ſew it to his Lips. 
Ante Caſe 4. It was per quos veritas melius Scire poterit, whereas it 
2 would be Sciri ; and w there be no ſuch Latin Moꝛd, pet it | 


4 


by Proceſs in Inferior Courts. 315 
" in the Regiſter, and in the Statute of 27 Eliz. 6. which 
aiſes the Eſtates of Jurymen from 40s. to 41. 1 Rolle 803. 
and lo it was held to be Erroz, Mich. 1676. B. R. 
5. Per Twiſden : Altho* he doth alledge, that a Capias was 


ſued out ſecundum conſuetudinem Curiz, pet being he hath not 
{aſd a tempore in cujus contrarium hominis memoria, &c. it is bad. 


Delbridge verſus Pentyer. anda (389.) 


T is aſd in the Reco2d, At the Court of the King, held, &c. Error. 
and doth not ſay by Letters Patent, no2 by Preſcription, Poſt Caſe 401. 


Cleming verſus Fudge. Mae Sh (390.) 


N the Venire Fa' it was præceptum eſt, Cc. any : doth not * 
ſay per Curiam. Vide poſt Caſe 395. 


Harland werſus Cocke. C. B. 3910 


Sſault and Battery. The Defendant juſliſied, by Rea- Aſſault and 
\ fon of a Pꝛoceſs iſſued out of a Court in Lancaſter, Pot Cliengs, 
called the County-Court, &c. | de 
Exceptions taken to the Defendant's Plea by Serjeant 
Jones. | 5 „„ 7 
I. It fs alledged, that the Court was held coram vice- 
comite, and a Countp⸗Court ought to be held coram ſecta- 
toribus, ko they are Judges; and (9 it is as it were coram 
non judice. 2 Cro. 582. 6 Co. 11. Da” 
2. It is alledged, that the Pyeſcription is to hold it de 15 
diebus in 15 dies, and the Statute of 2 Ed. 6. 25. is, that it 2 Inf. 70 
all be holden de menſe in menſem. 3 8 + 
Exception to the Cuſtom. 5 1 
3. As it is alledged it is unreaſonable ; fo2 it is ſaid, 
that it is uſed upon a Queſtvs eſt nobis that the Party ſhould Ron. 795. 
leby quandam querelam; Which may perhaps be Debt, and the 
Quſtus eft nobis is only fo2 Actions on the Caſe. 3 
4 It is not laid, that the Plaint muſt be of Matter with⸗ 
in the Jurisdiction of the Court. 
Z. It is alledged, that upon a Plaint entered they uſed to 
take out a Capias; which is contrary to Law, fo? in all Caſes 
there ought firſt to be a Summons, 1 Rol. 563. 2 Rol. 277. 


But in London they may, becauſe it is confirmed by Aſt of 
Parliament, 9 Co. 68. 1 Cro. 16). : 
| 6. Jt 
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Ante Caſe 
122. 


Holte ſold, and doth not ſay, ſold within the Jurisdiäian 


5 held at any other, it is void, and coram non judice. 


be good ta a common Intent. 


Cuſtom may be good. Per Vaughan, &c. 
Ad ſeptimam, Tho' it is not alledged, that the Poꝛſe was 
tine, the Court is not like other Jnferio2 Courts, but within 


King's Bench without Summons. An Alton upon 9 Cor. 
ceſſit ſolvere in Briſtow god by Cuſtom, Godb. 49. | 


6. It is (aid in Curia Cancellariæ Dunelenſi, which may be 
2j - oo ; 
7. M doth not appear, that the Cauſe of Action doth ; 
riſe within the Jurisdiction of the Court; fo? it is fo) ; 


of the Court. 5 

8. Ik is (aid, that the Cuſtom is to hold the Court de! 
diebus in 15 dies, and it is alledged, that the Pꝛoceſs wa 
taken out the 12th of Auguſt, and returnable the 26th, 
which will not make 15 Days, unlels the 12th and 15th aj; 
taken incluſivelp. . 


# - 


And if a Court, being to be held at a certain Day, te 


Anſwers al object: | =D 
Ad primam, Jt fs a County Palatine, and the Court hath 
always been held befoze the Sheriff, and ſo that is wel 
enough by Cuſtont: And Vaughan ſaid, that to hold z 
Court Baron coram ſeneſchallo fs good enough, if it be al. 
ledged by way of Cuſtom. 7, = . 
Ad ſecundam, A Cuſtom to hold it every fifteen Days is 
well enough by Cuſtom, 5 
Ad tertiam, Quandam querelam ſhall be intended a Plaint, 
purſuant to the Qurſtus eſt nobis, and this being in Bar ſhall 


Ad quartam, It is alledged, that the Matter muſt be within 
the Jurfsdiftion; fo2 it fs lafd, that within the County, &. 
there is ſuch a Cuſtom, which ſhall be good by common Jn: 
tendment, and ſhall relate to Things only in that Place. 

Ad quintam, To take out a Capias befoze a Summons by 


Ad ſextam, Jt ſhall be intended the County-Court, (and 
not the City) that being ſpoken of whollp befoze. 


ſold infra juriſdictionem Cur', pet it is alledged that that Pu 

miſe was made infra juriſdickionem, which is well enough. 

Ad octavam, It being 15 Days inclufively is well enough. 
And it was ſaid farther, that this being a County Pali 


the County hath a general Jutisdickton, like the Courts it 


Weſtminſter. 1 Rol 802. 15 . 
And it is only by Cuſtom, that Latitats liste dut of tf 


And it appears, that Capias's have iſſued without Sun 
mons. Old Entries 141. Raſt. 341. 5 


*s 


by Proceſs in Inferior Courts. 317 

2 Cuſtom may be alledged in a County that cannot in an 
Interioꝛ Court, as a County may pꝛeſcribe in Non decimando. 
Doct. & Stud. 147. And Vaughan laid, fo might a Pariſh o2 
Town, tho' a particular Perſon cannot. 1 Rol. 653. cont'. Mes 
ſemble per 2 Inſt. 645. q un Toune ne poet. Parſon's Law 252. 

2 pundzed may peeſcribe in Non decimando. Parſon's Law 
252. 1 Rol. 653. % FEAT +9 70 e : 
And it was ſaid, and agreed per Curiam, that no Acklon Ante Caſe 
lies againſt the Defendants, who were but Servants to ex⸗ 7 
ecute the Proceſs, although it iſſued out irregularly, if the 
Court can make out ſuch a P2oceſs, and have Jurisdickion 
of the Cauſe. 6 Co. 54. 10 Co. 86. Per Vaughan: That which 


is good by Act of Parliament is good by Cuſtom, fo? it ſup- 
poſes an Aﬀt-of Parliament. Jud" pro Def' niſi, &c. 5 


| Baker ver ſus Holman. Mich. 1673. C. B. (392.) 


ALS E Judgment in the Countp⸗Court. : 
Exceptions were taken by Nudigace to the Recopd, 
1. The Venire Fa' was to ſummon fir Perſons to try the 
Cauſe, whereas all Trials ought to be by twelve. h 
2. It is to ſummon fix Men de Comitat' prædict', but no _ 
Vicineto. - | ny 1 | | 
3. It is to ſummon ſir good and lawful Men, but he doth 
— ſay Suitoꝛs no2 Freeholders; and they ought to be Free- 
holders. | NS 19 


| - Anf, It is laid, that a Venire prout was awarded ſecun- 
dum con ſuetudinem. e a EO | | 
But ſome of the Serjeants ſaid, a Cuſtom to try a Cauſe pot Caſe 

by fix had been adjudged void. TSHR 6 eee. 
ath Exception was, The Plaintiff in the Jnferioz Court 

complains, that Baker, ſuch a Day and Place, being indebt⸗ 

ed to him infra jur', &c. fo: Money lent, did die & loco præ- 

dido aflume to pay, and doth not ſay, that the Poney was 

lent infra juriſdictionem Curie. | 1 85 FEE 

Per Vaughan: If he had declared upon the P2omiſe in 

Law, that did ariſe upon the Lending of the Money, he 

ought to alledge, that the Money was lent infra jur, Ke. 

but if Money be lent out of the Jurisdickion, and expxeſs | 

Piomiſe within to pay it, the Court may hold Plea of this pon ca@ 

Pꝛomile. Sed alii aliter ſenſerunt, becauſe he cannot plead 49. b. 

Non aſſumpſit infra juriſdicttonem. Sed quære rationem. Vide 

me Cale ‚‚» 5 2 7-5 5: : oy OY ORE. 


4M = Rogerſon 


— — and Juſtification 


(3935 Rogerſon wh Jacob. 


Caltow, 7 was faid in this Caſe by Hale C. J. that a Cuſtom to 


* try by fix, being generallp alledged, is bad, as to la 
Poſt Caſe 401. freaks um conſuetudinem, &c. but if it be particularly afledgry 
it is good; as to fay, that within, &c. there hath been a Cu. 
ſtom Time out of Mind, &c. 1 Roll. 564. 


(394) ne Shorcroſſe verſus Bland. 
Capias, Eunon to reverſe a Judgment in the Court at Shreuſ. 


bury 

iſt Exception, It is alledged, that upon two Nichils re- 
turned a Capias went out; which ought not to be in an Jnfe: 
rioꝛ Court, in an Action upon the Caſe, per Star. 19 H. ). 
Anſ. Per Curiam, Then the Partp hath appeared and 
pleaded, that is no Exception. Yelv. 158. 
2d Exception, The Venire Fa' is de warda S. in villa de 8. 
whereas a Veaire bought not to be from a Ward. ; 

Vicenet. Hale: De vicineto de Kingſtreet fs good, and ſo is de vic. 
net' de White-hall, fo; they ſhall be intended Gills. And he 
ſaid, he knew no Reaſon why de vicinet? de Warda ſhould not 
be good, eſpecially when it is alledged to be within a Gill; 
koz it is leſs than the Gill; but he ſaid, there have been Opi⸗ 
nions to the contrary. Vide 1 Cro. 165. 2 Cro. 222. Yelv. 158. 
xc. 3d Exception, The Venire Facias is 12 liberos & legales ho- 
mines de vicineto de warda del, &c. whereas it ounht not to be 

with &c. in an Jinferio? Court. 

Auf. I be it be fo much at large, that it appear the 

venire is right, though there be &c. fo2 the reff, it is well 
en Sed ad —— e advifare volunt. 


G95) W Fleming emf 1 1 
ne. .. 1 was ſaid by way of Recital sf Letters Patent granted 
12 Ok in the 24th Pear of the Reign of Queen Elizabeth, Queen 


of En gland, Scotland, France ànd Ireland. Per Curiam : Scot- 


land is Surptuſage, and it is good fo2 the reſt, | 
20 Exception, The Venire fa iS præceptum eſt, and it is 
not taid per Curiam Semble q' eſt error, 1 Roll, 199. 


A . t 


Delbridge 
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Delbridge verſus Fame. (396. 


Ction upon the Caſe in an Inkerioꝛ Court, viz. a Bo- 
A rough-Court, in Conſideration the Plaintiff would go 

to the Alles, and be a Witneſs fo2 him, he would bear 2 Rol. 545. 
his Charges. Crrroz, becaule it appears that it could not 

be tried ln the Bojough- Court. 


Hill. 1673. by 15 (397 


- Writ of falſe Judgment was bought to reverſe a Re- 
coverp ſuffered in an Inkerioꝛ .. 
— taken were, | 

1. Becauſe it was de tenementis in nee and doth 
- * infra juriſdictionem. 
Ani. There "is a Difference between perſonal Actions and 
real Actions; fo2 perſonal Acions that are tranſitoꝛy muſt 
be alledged infra juriſdictionem, but in real Actions it need not. 
Obj. 2. It is ſaid ad Curiam tent' coram ballivis & A. and B. 
ſectatoribus, and doth not name the Bailiffs. Dy. 262. 
Anf. The Bailiffs are but the Miniſters of the Court, 
| and not the Judges, and ſo need not be named. Sed per 
Vaughan, when ft is ſaid, Cur' tent' coram ballivis they ſhall 
be intended Judges. Sed quære, & vide 34 H. 6. 35. 11 H. 
6. 10. 3 H. 4. 14. 6 Co. Jentleman's Cafe, 
Obj. 3. There is an Imparlance ad proximam Cur tent”, 
and doth not fay ſcil. ſuch a Day. 1 Roll. Continuance, 484. 
Anſ. Admitting that it be an Erroz, pet all Errozs of that 
Nature are ſalved by the Party's APPLATANCE. 38 Ed. 3. 2. 


Bro. Continuance, 48. 2 Cro. 284. 


Harland verſus Cooke. (398.) 


[Udigate pro def“ argued much from the Authority ok a Ante Cate 
[ County Palatine, and ſafd, that it had Dominium Re- 391. 
ale; It had Foxfeſtures fo2 High Treaſon, Dy. 288. Davis 
| $9,61. 4 Inſt. 266, And though it be called the County-Conrt, 

het, by Cuſtom it may be a Court of Reco, as the She- 
| !iſf's Court of London is. 2 Inſt. 218. 


The Biſhop of Durham did fopmerty nominate the Judges 
there, Hob. 139. 


Obj. 
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obj. A Cuſtom in an Jnferioz Court to take out a Cp. 
without Summons is a void Cuſtom, and moze than they 

do in thoſe Courts at Weſtminſter. * 
Anſ. Per Vaughan C. J. It may be good by Cuſtom, fo 


every Cuſtom ſuppoſes an Aﬀ of Parliament, oꝛ a Law made 
in founer Times by an equivalent Power, though it were 
not called a Parliament; therefoze that may be good by gy 
tom, which cannot be created no2 paſs by G2ant; as the 
King cannot grant, that Land ſhall be of the Nature of 
Savelkind 02 Borough Engliſh, &c. 
Preſeription. But every Preſcription ſuppoſes a G2ant in the Begin. 
ning; and therefoze that which cannot be granted cannot jy 
pꝛeſcribed fo! 5 
An Aﬀ. ok Parliament cannot ena# any Thing that is «» 
poſitum in objecto; becaule it is contradito2y and ſo tnfeaſible, 
and ſuch Things cannot be good by Cuſtom, 


* 


(399.) Weld” werſus Wiggett, and the Sheriff and Ba 
om ny of Norwich.  Paſch. 1674. © 


Treſpaſs. H E Caſe was, That Wiggett, one of the Defendants, 
8 1 entered his Platnt in the Court at Norwich againſt the 
Plaintiff; whereupon a Summons was awarded again 

him; and upon a Nichi! returned an Attachment iſſued, and 


— 


his Goods were ſeiſed to the Galue of 80 1. 
Tͤhe Plaintiff fo2 this bzings Trefpaſs. 
_. The Defendants juſtify by the P2zoceſs ſupra, and ſt 
- fozth, that Cauſe of their Aﬀion did ariſe within the Juri 
dition, Nc. 3 VVV 
The Plaintiff replies, de injuria, & abſque hoc, that tht 
Cauſe did arfſe within the Jurisdiffion of the Court, (and 
traverſes the Cauſe particularly, which was a Computaſſet) 
The Defendant upon this demurs, and fo2 Cauſe ſts 
forth, that the Traverſe fs immaterial and idle, &c. 
The Queſtion was, Suppoſing that the Cauſe of Action, 
upon which the Goods were taken, did not ariſe within the 
- © _ © _Jurtdisition, whether Treſpaſs would lie 2 
Ante Caſe In this Caſe the Court did incline, with ſome Clearnels 
97 that. Treſpaſs would not lie againſt the Officers; becaul!, 
when Pꝛoceſs iſſued out of the Court to them, it was {i 
poſſible that they could take Notice where the Cauſe of 4. 
tion did ariſe. Poſt Caſe. 449. 2 Roll. 560. 
And they feemed to incline, that Treſpaſs would not le 
againſt the Plaintiff there; but they ſaid, the PRIN 100 
=. + 8 might 
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* 


Hott ht have had an Afton on the Caſe, and declared, that 
he, 5 nowing he had no Cauſe of Ation within the Jurfsdic- 
tion of the Court, did cauſe his Goods to be attached. 


to appear there, and plead to the Jurisditton, if the Cauſe ** =* 

of Acklon did not ariſe within it; 

and they ſafd, ik a Man takes an erceſlive Diſtreſs upon 

the attachment, which is only to inkoꝛce an Appearance, an 

Adion upon the Cale lies againſt him. 
Windham ſaid, this differed from the Caſe of the Mar- 

ſkalſea, fog there it is not ſet fozth that the Party was of 

| the King's Pouſhold, 

and it was ſaid, that by the Cuftoni of thoſe Courts, ff Bro: Forſeit 
the Party doth not appear upon the Return of the At: Numb. 3,4,5. 
tachment, the Goods are foxfeited; Per Windhani. 

But per Vaughan, If the Party be not ſummoned, the 

Goods ſhall not be kozkeited. 

Ik a Court hath been held Time out of Mind, and Court. 
then the Cozpozation take a new Gꝛant from the King, and 

by a new Name, yet this doth not deſtroy the antient Court. 


Watſon verſus Parſons. Mich. 1 674- LE hs) 
Reſpaſs fo2 taking his Goods. 


T The Defendant juſtifies by Uirtue of four ſeveral 
attachments out of Bloomsbury Court, and ſets fozth, that 
the Cuſtom there is, upon ſuch Attachment to detain the 
Goods till the Owner give Security ad ſatisfaciendum the 

Plaintiff de debito. 
Reſolved 1. The Plea is duplex & multiplex, becauſe every 
Attachment goes to the whole, unleſs he had pleaded ſeve- C gem. 
tally, that by Uirtue of ſuch an Attachment he took luch 5 
particular Ooodg, &c. | 
2. Reſolved the Cuſtom was unreaſonable. 


Jha a Man declare upon an Adee awake infra jurit. (400. b.) 
that the Wares were ſold infra juriſdictionem Curie, it is” 12 5 
Erroz; though Wylde ſald, his Judgment was always to 1 Rol 545. 
the contrary, but Pꝛetedents bad been lo, 546. 


Tomkins's 


4 N 


But they ſaid, the pꝛoper Way had been koz the Party 48ion upon | 


dictionem Curie pro mercimoniis venditis, und doth not ſay, 232 
39. 
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Ante Caſe 
389, 390. 
The Authori- 


ty of the Phillips v. Gundy. 
Court. rs. . And it Was likewiſe held, that a Trial by fix Jurozs is 
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Ante Caſe 1. That as to Martin, who was the Offfcer, Judgment ought 
ſed. fo2 him to know, whether the Fai were done in the Juri 


Cited che Caſe tg this Action; becauſe then all had been coram non judice, 


6 | Tomkins Caſe. Trin. 1675. R. R. 


'R IT of Erroz. It was held to be Erroz, if he doth 
not ſet koꝛth how the Court was held. 1 Rol. 595. 


not good, although a ſpecial Cuſtom be alleged firſt, 1 Cro, 
259. Ante Caſe 382. 


Juratores triati, nnd voth not fay exacti, naught, becauſe 
they ought not to appear voluntarily, 


(en) Higginſon verſus Mona BY" Hadley. Paſch. 
1677. B. C. 


\ Sſault and Jmpzffonment donec he paid 20 l. 
The Defendant juffifies by Utirtue of a Recovery 

in the Court of Warwick, and by Pꝛoceſs upon that Ke 
covery. | 
The Plaintiff replies, that the oiginal Cauſe of Aﬀion 
did not arfſe within the Jurtsdicklon of that Court. 
The Defendant rejoins, that the Platntiff in that Court 
bad alledged it to be within the JurisdiXfon, and that the 
Plaintiff here had appeared and pleaded to ft, and ſo had 


dmitted ft, &c. and demands Judgment. 
, The Plaintiff demurs. 2 


In this Cale it was held per Cur', 
1 to be given fo2 him without Queſtton; fo2 it was impoſſible 


Officer excu- 

difffon of the Court oz not. 
But it was ſufficient fo2 him, that it was ſo alledged; but ik 
tit had not been averr'd ſo in the Declaration fn that Court, 
* And they then they all agreed *, that the Officer would have been liable 
Hats 3 like the Caſe of the Marſhalſea; ko; there it was not alledged, 
197. that either Party was of the King's Houſhold. 
2. But the great Queſfion was concerning the other De- 

-  fendant, who was the Plaintiff in the Court at Warvick, 
whether oz no the Plaintiff here ſhould now be admitted to 
ſav, that the oztginal Cauſe, fo2 which the Action was bought 
in the Court at Warwick, was not within the Juris dickion of 

1 Rol. 809. that . when he bad appeared there and pleaven, = 

adm 
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IP 


dmitted the Jurisdictton there. And per North and Wind. 
bam he may; fo2 his Admiſſion will not give them a Jurif- 
nition where they ought not to have it. And North ald, 
that if a Defendant will appear there and plead, where 
they have no Jurisdifion, yet any Body may inkozm this. 
Court oz the King's Bench, and they ſhall be pzohibited. 
But Atkins and Scroggs doubted, whether o2 no the Party 
wjo was Defendant in the Court, and had appeared to 
the Acton, and admitted the JurisdiXton, ſhall now came 
to intitle himſelf to an Aﬀion, and aver, that the Batter 
was not within the Jurisdiction, when, if ft were not, he 
had a proper Time to have pleaded it there, and if he 
cannot aver that, then the other Defendant muſt have Judg⸗ 
ment too. Sed adviſare volunt. | | = 
And although here the Defendant had omitted in his 
Plea to alledge, that the Plaintiff in the Court at War- plea. 
wick had averred it to be within the Jurisdiion of the 
| Court, yet the Plaintiff giving him Oppoztunity to ſhew it Roi dr. 
in his Rejoinder, it was held well enough; becauſe the Plea 

and Rejoinder are but one Dekence. OY | 
another Matter was moved, that here was a Uartance variance. 
between the UWirit and the Declaration; fo2 the Writ was 
fo2 an Alſault and Jmpatfonment only, and the Declaration 
was fo2 Aﬀault and Impziſonment donec he paid 20s. But 

the Court held that to be well enough; becauſe the Crime 

was the ſame, and the Donec was but by way of Aggrava⸗ 

tion of Damages; and it might have been given in Evi⸗ 

dence, if it had not been averred. | 

Afterwards, Term. Trin. 1677, Judgment was given fo2 

the Officer prout ſupra : But as to Hadley, who was the Plain⸗ 

tiff in the Inkerioz Court, Judgment was given by North, 

Windham and Arkins, againſt him; fo2 although the Dfficer 

could not take Notice, (it being alledged in the Declarg- 

tion to be within the Jurisdifion of the Court,) that it was 

without, pet the Plaintiff himſeif hall be bound to take No- 

tice of it, and though the Defendant did not take Advan⸗ 

tage of kt there, pet he thall not be eſtopped to do it here, xgoppe. 

by admitting a Matter in an Jnferio2 Court in a Cauſe that 

they had not Jurisdiction ok. AT e 

But Scroggs Was econtra; becauſe there was a Judgment 
in Being, and (o long as that continued in Fozce it ſhould 


patroniſe thoſe that aten under it, till it were reverfed b 
Writ of Etroꝛ. | 22 . oh by 


But 
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But North ſaid, that would not alter the Caſe, fo2 there 
was a Judgment in the Caſe of Richardſon and Barnard 
1 Rol. Rep. 810. 1 5 > 
And whereas ſeveral Caſes were cited, that an qzion 
would not lie fo? ſaing in another Court, though the Party 
had no Cauſe of Aﬀion. 2 Cro. 133. 3 Cro. 836, 
But North laid, the Aﬀton here is not fo2 ſuing in an. 
other Court, but here it is fo: Impziſoning the Party, 
Tranſitory Though an action be tranſitozy, as to its Nature, ſo as 
Actions. It may be alledged in any County in theſe Courts, pet that 
will not give an Jnferio? Jurisdickion, unleſs the Cauſe do 
teally ariſe within the Jurtsdiition, 


ac. we tm ai cient a ©; Wie WM oa oo» en, 
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: ond” Traverſe ver ſus Daws. Trin. 1673. 


the Caſe. tiff, fo2 that the Defendant Had cauſed him to be 
 arreffed, &c. kalſly and malicioufly, whereas he knew 

Ahe had no Cauſe of Aﬀjon againſt him. After a 

Uerdick the Plaintiff had his Judgment: Whereupon a 
 __Urit of Erroz was bzought in"the Exchequer Chamber; 
and the Queſtion was, whether the Aﬀton would lie oz not: 
And upon the Plaintiff's Part in the Writ of Erroz were 
cited Dy. 285. 3 Cro. 836. that fo2 an Action pꝛolecuted in the 
pꝛoper Court, no Action of the Caſe would lie, though it 
were without Cauſe ; and of that Opinion was Vaughan C. J. 

ok the Common Pleas, and Baron Turner. But Hale C. J. 
and the Chief Baron & alii econtra; fo; here, — 1 


8 \ N Aion upon the Cale was bzought by the Plain 


22 


"I Scaccatio. 


— that the Plaintiff vid faldy and mallcloude r 
this Action, certainly it is a good Cauſe of Action; koꝛ the 

Jury could not have found fo2 the Plalntick, unleſs they had 

found the Malice as well as the Falſity; and therefsze by 

Hale C. J. if they had any pꝛobable Cauſe, they are always 
allowed to give it in Evidence; and ik a Man hav not this Evidence. 
Remedy, he might be many Tinies cauſelefly opprefſed ; fo? 

he map be arreſted fo2 great Sums that perhaps he cannot 

find Bail fo2, and ſo muE lie in Pꝛiſon; wherefore by the 
Confent 8f the Lord Chancellor, Chicf Juſtice, and Chief Ba- 


ron, Judgment was affirmed; Vide Hob. 267. 4 Co. 14. Winch 
28, 54- 2 Cro. 432. 


Vernon ver ſus Yeeds. (404.) 


Rover; and the Converſion alledged to be in London, Amendments 

and the Trial was in Middlefex ; but it ſeems, the Error in Scac” 
Declaration upon the File was of a Converſion in Middle- Het. 148. 
ſex, and the Jmparlance Roll was right, and ſo was the Laich Gs 
Iſſue Roll, but the Niſi Prius Roll was w2ong ; whereupon the | 
Plaintiff pꝛaped, that the Niſi Prius Roll might be amended: 


Hale C. J. Ik the Bill be right upon the File, and the 

Imparlance Roll right, the Illue Roll oz the Nifi Prius may 

be amended by them, fo2 they are but Tranſcripts of the 

other; but if the Difference be ſuch as to alter the Iſſue, 
there they cannot be amended; fo? then it is another Thing 5 

| that is tried than ought to be 188 


Harling verſus Cannon. Paſch. I 674- (405. 


Nfommation fo? impoꝛting Gloves contra Stat. 3 Ed. 4. cap. 4. pardon. 
1 The Caſe was, That the Gloves were impoꝛted be- 
fore the 25th of March, ts which Time ohe General Pardon 
extends, by which all unlawful Impoztattens are pardoned; 
and in April folſowing the fald Gloves were found in the 
Hands of the Defendant to be ſold. 
The Dueſtion was, whether this Forfeiture was' dil⸗ Forfeiture. 
charged by the General Pardon intervening between the 
Importation and the Finding them to be (old? | 
1. Pere it was admitted, that a Man might tmpozt aup 


of thoſe Commodities mentioned in the ſaln Statute fo his 
. — ture 02 he might yo them away, and it 2 be no 


4 0 But 


— ____ 


— ——— — 
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In Scaccario. 


Vide Plow. 
401. 


But as to the ptincipal Point, the Barons were vividg, 


Turner Chief Baron held, that the Foꝛfeiture was not 


gone by the Pardon; fo2 he ſaid, the Jmpo2tation is not 
unlawful, and by it there is no Dftence againſt the Statute, 


but it is the Selling 02 Deſign to (ell, which gives the 


Foxfeiture. 

But the other Barons ſeemed to be of the contrary 9. 
pinion; in as much as the Selling is not the p2incipal DF. 
fence, but it is evidentia facti, that the Jmpoztation was to 


that Intent, and ſo the Impoztation being pardoned, the 


Goods ſhould not be foxfeited. 
And Thurland compared it to the Caſe, where a Man is 


ſtruck and dies a Week after, the Death ſhall have Rela: 
tion to the Stroke. 


And sawer put the Caſe, Suppoſing theſe Goods had been 


leiled, and then the King had reſfozed them, there, oz ſup. 


(406.) 


| Covenant. 
Sherifts. 


Poſt Caſe 689. | 


would deliver them the Goods, oz otherwiſe pay thein zool. 


And here it was objecked, that this Covenant was void, 
becauſe it was taken by the Sheriff colore officii fn a Caſe 


poſe the King had releaſed to the Party, they ſhould never 
be fozfeited by any after Sale again, notwithſtanding the 
Statute latth, as often and every — they may be found, &c. 


The Sheriffs of London ver ſus prettiman. Mich. 
| 1674. | 
NE Thody, being indited fo2 Killing a Man, the She⸗ 


riffs. of London ſeiſe his Goods befoze Convittion, and 


Prettiman Covenants with them, ff they would leave the 
Goods in his Houſe, that if Thody were found guilty, he 


where he had no ſuch Power ; fo? he ought only to take 


an Inventozp of the Goods. . 


And Obligations oz Covenants in ſuch Caſes are void 


at Common Law, as well as by the Statute 23 H. 6. Plov. 


67. 10 Co. Bewfage's Caſe, Hob. Norton ànd Syms, AS Bonds 


pro favore ſeu eaſiamento, and Bonds upon Batling one that 


is not bailable; as was reſolved in Sir J. Norfolk's Caſe, 


19 Regis nunc. And the Sheriff at Common Law ought not 
to ſeiſe the Goods of a Perſon indiffed' fo? ' Felony, but he 


might inventoz them; but the Party's Mike and Childzen 
were to be maintained out of them; and lo is the Statute 
ok 1 R. 3. 3. 3 Inft. 228. 1 


l aver pro quer: At the Common Law the Sheriff might 
el them after Jndifment, and put them into the =—_ 
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In Scaccario. 5; 
if the Neighbourhood; and ſo fs 7 H. 4. 47. and the Sta- 


tute of R. 3. is intended only when a Pan is arreſted fo2 
Suſpicion of Felony, his Goods ſhall not be ſeiſed; and 


ſo it is expounded by 3 ll. 
and he laid this Statute o 
| ought to be pleaded, and 23 


7. 
k 1 R. 3. (Sa pꝛivate Law, and 
H. 6. Is adjudged ſo. Sed Cur' 


per Cur' ſemble, That after Indickn 


ient the Sheriff may 


inbentozv, but not remove the Goods of the Party; and if 
any one will ſecure them, that they ſhall be fozth-coming, it is 
lawful fo2 the Sheriff to take ſuch Security. Sed adjournatur. 


Sir John Read's Caſe. Paſch. 1676. (40)7.) 


IR John Read was made Sheriff in the 26th of this King, 
| 1) and executed the Office fo2 thee Months, and then gave 
| it off, pretending that the Office was void by the Statute 


of the 25th of this King, which enacks, That all Officers that 
do not receive the Sacrament and take the Oath according to that 
Statute within three Months, that the Office ſhall be void, UC. 
Whereupon an Inkozmation was exhibited againſt Sir 
John Read, f02 not taking the Sacrament accozding to that 
Statute, &c. 5 Gn ” 
Upon Not guilty pleaded the Jury found, that, befoze the 
Time of the making of the Statute and his being made 
Sheriff, his TUife had recovered Alimony in the Spiritual 
Court, and fo2 not obeying the Sentence there he was 
kxtommunicated, and thereby incapable of receiving the Sa⸗ 
00 F . 
The firſt Objeftion was made againſt the Fozm of the 
Statute, becauſe here is an Inkozmatlon koz that which is 
made penal by a Statute, and it doth not conclude contra 
formam ſtaturi ; fo; it was agreed, that if an At of Parliament 
creates a new Dffence, which was not ſo at Common Law, 
the Inkozmation oz JndiXment muſt conclude contra formam 
itatuti. 9 H. 6. 2 9 47h 2 | | ct 
But My. Solicitor took this Difference, That where an Of- PoſtCace 50g. 
fcnce was at Common Law, but a Statute adds a farther 
Penalty, there the Party hath Eleſtion to p2oceed either 
at Common Law 02 upon the Statute ; but if he intends to 
| PUltlſh the Party accoding to the Statute, there he muſt , ro. 644. 
Tonclude contra formam ſtatuti; and. ſo upon the Statute ot 
5 Eliz.g. 5 Eliz. 14 fo2 Perjury and Foꝛgerp, the Parties 
may be puniſhed either at Common Law oꝛ upon the (MANCE. 
os 2d Object. 
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In Scaccario. 


2 Roll. 82. 


2 Cro. 643. 


pen 2d best It is not averred in the Indimt ment, that he he di 


- Indittment is lawful in it ſelf; 


what the Law inkers upon his Excommuntcation, and there: 


he map be capable of it. 
Months, and took his Dath, and then he ſhall be bound to 


to execute it as long as he could, ot elſe he had been del 


creates a Diſability in the Perſon to hold it, that is not 
qualified accozding to the Dffice, there that is the Junilj- 


2 þ Simony. 


are, Nu che Office hall be void, (and forfeited); fo; by the Lo 


negleit taking the Satrament ea intentione to incapacta 
Anf. Where a Thing is necefarily unlawful, there it is 
needlels; but if a Thing map be lawful o2 unlawful, accoy 
ing to the Eircumtauce, there it is yecelſary to aver it, 3, 
in Conſpiracy, it muſt be ſaid falſo & — betoalt ah 


But if a Man ſay of 8 Judge, That he takes Bribes, g 

that an Attomey is a Champertor, there it is not necefary 10 

ſap faiſo & malitioſe, fo theſe da necefſariiy imply Evil; 
Obj. It is found, that he was excommunicated, and there: 

by became incapable. 

Anſ. The Finding of his being incapable is no moze than 


fore that ſhall have no Jnfltience. 

Obj. The Law doch not fozce any Man to capacitate hir. 
felf to be an Officer; as upon the Statute of H. 6. a Juſtice 
of Peace is puniſhable if he have not 401. per annum, hyt 
a Yan Hall not be compelled to purchaſe 401. per annum that 


Anl. It is found here, that he accepted the Office fo) ther 


go thowugh with it. 
But to that it was anſwered by Saver, that he was bound 


ved punifhed, 
Obj. TUhen an Aﬀ of Parliament avoids an Officer, 0! 


ment of the Party, and he ſhall not be puniſhed in any otic 
Manner; as upen the Statute of 13 Eliz. fo; not reading 
the Articles; and 5 Ed. 6. buying of Offices; there the Pat 
— to the Office ſhall be void , but it was never beat 
at an Jofomnation 02 an Indiäment lap fo2 them; ail 


Anſ. TUhere the Offices are Offices of Benefit, there theLols 
of the Office is a Punichment; but this is an Office of Chats: 
And the Wiſchief, if this were allowed, would be bel! 
great; fo2 then a Han might pꝛocure himſelf to be excon. 
municated fo2 not paping ſome petty Tithes, and ſo abo 
the Serving of Sheriff, which is an antient Office; as if 
pears 2 Init. 559. Forteſcue, cap. 24. fo. 53. 

And sawer took a Difference, where the (Moꝛds of the df 


vid 
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In Scaccario. 
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tutoꝛv, and muſt be avoided. 3 . TY 
Put it was much inſiſted upon fo2 the King; that this was 
a voluntarp Diſability, and that ſhall be looked upon as 


none at all, fo2 here the Party might ſubmit Himſelf, and be 


Put to that ft was anſwered, that in Law Cauſa proxima Bac. Eleni. 
non remota ſpectatur; and it may as well be ſaid, when ar. 
Man is in Pꝛilon fo2 Debt, he may pay his Debts; and 

though in Philoſophy they ſay Cauſa Cauſz eſt Cauſa Cauſati; 

pet in Law the immediate Canſe is reſpefed; Curia adv. 


vult. 


Paſch. 1679. | (408.) 

4 a Man agift Cattle, ſuch as are unp2ofitable, and yield Tibe⸗ 

no Tithe in Kind, as Pozſes, &c. there the Party that 7 
taketh them in, viz. the Owner of the G2ound, 8 Agiſtment. 
the Parſon the Tithe, accozding to the Rate he hath fo? 
their Depaſturing. SE 3 
But ik a Man agiſt p2ofitable Cattle, and ſuch as yield a 
Tithe in Kind, as Sheep that pield Tithe Tool, and 
Lambs, there the Dwner of the Cattle ſhall anſwer the 
Tithes, becauſe the Wool and Lamb in Kind were due fo 
the Parton, and it is impoſſible that the Owner of the 
Sound could pay that. This Difference was taken by 
Sir Robert Sawer, und agreed per Cur”. | £200 


Dod ver ſus Ingleton. | Mich. 1679. (409. „ © Mag te 


1 E Queftion being, Whether Tithe-Dilk ſhould be rie. 
1 bought home to the Uicar, oz whether he ought to 
ſend fo2 the ſame to every Pariſhioner, there being no Cu- 

ſtom either fo2 the one oꝛ the other ? F 
| The Barons having taken Time, ſince the laſt Term, to 
conſider of this Point, delivered their Opinlons ſeriatim: 
Mountague, Atkins and Gregory, were of Opinion, that 
there being no Cuſtom in the Caſe, they ought to re: 
lpect the Conveniency of the Matter; and therefoze it bein 
the Uſage in that Country to bꝛing their Tithe⸗Milk, an 
other ſmall Tithes, to the Thurch⸗Poꝛch, they thought that 
the Parichioners ought to bing their ſmall Tithes thither, 
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Charities. 
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ſing what Charity, thete the King is the Diſpoſer of the 
A Charitp, and a Bill ought to be p2eferred in the Attoꝛney 


(411.) 


| 
DE, Diſtribution. 


. & 
| CAA . . Jerm, | 


ary; 


- Eccleſiaſtical Law, and by that Law ſmall 


But ik the Charity be expze8ed, there it is in the Power | 


than to diſcover the Truſt oz Fraud, in Cafe there were 


— 


lt being an indifferent Place kor that Purpoſe, but q 


great Tithes the Parſon ought to fetch the ſame, 

Raymond was of Dpinion, that Tithes 175 due by the 
Ar. [1 Tithes are to he 
carried home to the Qicar's Houſe, and therefoze he was of 
Opinion, that this Court ought to adjudge it ſo too 


| Clifford werſus Francis 


Man deviſes the Surplus of his Eſtaͤte, after Dehts 
\ paid, to his Executozs, to be diſpoſed by them to pioyg 
Ces: The Queſtion was, whether the Commiſſioners ke 
Charitable Uſes had Power of this? And the Court togk 
this Difference: 5 | POE 
That when Money is given to a Charity, without erpyr. 


General's Name fo? that Purpoſe. l 


of the Commiſſioners fo2 Charitable Ates. 
Manning and Manning. Mich. 1682. 


X conceraing Inteſtates Eſtates, and to diſcover a Truſt 
of ſome Maney put out by. the Defendant, fo2 the Inteſtate 
in his own Name. Upon a Demurrer, the Court reſolved, 
that they would give no Relief, ſo as to make a Oiſtribu 
tion, becauſe it was an Authozity given by Ack of Parlfa 
ment to the Ecclefiaſtical Judges, and limited particularly 
to them; and although there were no negative Wo2ds in the 
Ax, pet it being a Thing newly created, which was not at 
Common Law, they would not hold Plea of it any farther 


A Bill was meferred fo? a Diſtribution, upon the ad 


- 
- 
- 
- 


any. Df a Legacy they will hold Plea, becauſe due at Cont 
mon Lam, but not of Dilapſdations : Aud they gave the 
ſame Reſolution in the Caſe of one Sawbridge. 

But it was alledged, that my Loꝛd Chantelloꝛ doth con 
ſtautly decree a Dittribution. 


. av- 
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Hill. 1690. ( 412.) 
Poꝛtgageth to B. in Truft fo2 C. and then conkeſleth Third Mon- 
I, a Judgment to D. and afterwards C. lends him maze mch = 
Honey, and takes another Moztgage of the ſame Eſtate in 
his own Name NC 
*Þ. the Creditoꝛ by Judgment having extended the Lands, 
oxeferred his Bill to be let in to redeem, upon Payment of 
the Money due upon the firſt Boztgage : And. the ſole Que- 
tion was, whether he ſhould be let in without paying off both 
the Moztgage s Eg ER 
And by Atkins, Nevill and Letchmere, he ſhall redeem upon 
Payment of what was due upon the firſt Moztgage only; 
fo2 when the Judgment was acknowledged, he had a Right 
to the Equity of Redemption pzito2 to the ſecond Mozt⸗ 
gagee, which could not be taken from him by any At of the 
Poztgaß oz. 3 Rp on wag Lon Ts 1 
But per Turton econtra; that he ſhall not redeem, but up: 
on Payment of both; and it is the common Pzattice, foz 
the laſt Yoztgagee to take in the firſt Yoztgage, and by 
that Means to pꝛoteck himſelf againſt all ſubſequent Moꝛt⸗ 
gaͤges; and it was admitted by the Counſel of the other 
Side, that if a Purchaſo2 takes in the firff Moztgage, that 
hall pwoteit him in his Purchaſe, but they diſtinguiſh'd, where 
t is a Security only, and not an abſolute Purchaſe, that 
tey ſhall there. take Place according to their Pyozity in 
ime: 5 | 
Qu. of the Reſolution of the Court in this Caſe, becauſe 
it {cems again the conſtant Pzafice in Chancery; and a 
 Yortgagee is a Purchaſs? pro tanto to the Ualue of his 
Debt, as much as an abſolute Purchaſoz, 


Upon the Petition of Hornbee, Williamſon 3 
_ Chl , CL ; lf 2 


Smith, and Stone. Hill. 1691. 
| 2 


K NG Charles the Second, having taken up great Bum ñ òͥ 
— 3 . x the + 92 their Teſtatoz, wo eue, 
dete Bankers, in Couſtdergtion thereof granted to them pi 
and theft Hejrs ab — 
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The laid Annuity being fo2 many Years arrear, the pe⸗ 
titioners exhibited their Petition to the Barons of the Er⸗ 
— fo2 the ſaid Arrears; whereupon two Queſtions did 
iſt Queſtion, Whether this Gzant of the King were good 

to bind the Succeſſoz, fo as to continue a Charge upon 
the laid Reventie? | on 
2d Queſtion, Whether the Petitioners had taken theit 
pꝛoper Remedies fo2 Recovery of the ſaid Arrears? | 
Ad primam Quæſt', Atkins, Turton and Powell, were of ©. 
pinion, that the Szant was good to charge the Succeſſoz. 

Jt was admitted, that the King could not grant away 
his Kingdom, noz put it in Uaſſallage oz Subjecklon to 
the Pope oz any other, as is ſaid in 4 Inſt. 13, 14, 83, 202, 


357: | | 

That the King may grant an Annuity oz charge his Re: 
venue. 2 Cro. 78. 5 Co. 56. 7 Co.21. 9 H. J. 12. 2 Inſt. 58 
Vaugh. 161. 4 Inſt. 29, Dyer 92. 9 H. 6. 12. Bro. Quinz. ;, 
2 Rol. 176, 198. 19 H. 6.6. 4 Inſt. 126. 6 Co. 73. 2 Rol. 98. 
Moor 833. 2 H. 7. 8. Reg. Orig. 193, 266, 30). 21 Ed. 3. 4). 
But it muſt be ſaid of whoſe Hands to be received, o 
elſe it is not good, fo2 he cannot charge his Perſon, Nat. 
Brev. 52. Dy. 92. Hob. 148. a 
Obj. That it was out of an Incozpozeal Inheritance. 
Anſ. It is good notwithſtanding. 1 Inſt. 47. | 
Obj. It was pꝛetended, that the King was deceived in his 
* Gant, as to the Conſideration” SY 
Anſ. If the King be deceived in a Conſideratfon real er: 
ecutozp, it will void the Gzant, but not in a Conſideration 
perſonal executed. Plow. 454. Lane 3, 16, 108. 10 Co. 4). 
6 Co. 56. 1 Co. 43. Yelv. 1. 11 Co. 90. Hob. 230. 
That there have been Aﬀs of Reſumption chews that the 
O2ants were good, becauſe they could not be avoided but by 
At of Parliament. ** IS - 
Obj. This is but an Authozity, and ſo void by Death, 

becauſe revocable, - \ = 
Anſ. It is an Intereſt; and a Licence coupled with an 
Intereſt is irrevocable, Dy. 176. Nat. Brev. 223. Plow. 457. 
Palm. Rep. 171, 172. Dyer 49 . 
Ad ſecund? Queſt”, All the Barons held, that the Remedy 
by Petition to the Barons was a pꝛoper Remedy, and that 
it was in their Power to relieve the Petitfgners, and give 
Judgment fo2 them. Keilw. 178. Stamf. 73, 75. Ds 


. A Peti⸗ 


. 
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In Scaccario. 


a Petition of Right lies as well koz n perſonal as a teal | 
Due. Piew. 379, 434 Wroth's Taſe, and Nevil's Caſe, 
9 H. 6. 13. 1 Roll. 539. Lane 38. 4 Inſt. 415, . 

Saton Letehmere econtra: That the Ring could not alien 
d khargze this Revenue. Flera 183. 3. 549. Selden, Grotius, 
Prin 9, 390. Vindication of the Liberties of Engl. Freens. 

1. It Was given in lieu of a Revenue unalienable but by 
gk of Parliament, viz. The Court or Wards «© 
2. I the King may allen Part; he may alten all, and then 

the Subjects will bear the Burden, fo2 they muſt grant 

new Supplies to ſuppozt the Crown. n Ss 
3. This Charge was granted by the King at a Time 
when he had no Occaſion ko: Money, but merely fo2 to gra- 
tify his Pꝛodigality, — at a Time when the Parliament 
kained golden Showets into his Lap. 5 
It appears by the Anſwer Edward the Third gave the 

Pope, that it is not in the Power of the King to alien his 

Kingbortts, &c. 4 Inft: 13, 14. | 

4 The very (Wows of the Ad of Parliament ſew, that 

it was the Intent of the Parliament it chould continue in 

the Croton unalienable, there being the Mozds for ever here- 
after to femain to the King and his Succeſſors ſeberal Times 

5. A Power in the At, to enable the King to let to Farm 

fo) thiee Pears, ſhews the Parliament never intended he 

thould have Power to alien as he pleaſed, OR 
6. Whete the Parliament intended a Power in the King 
to alien, it is otherwiſe wozded; as in the Aﬀs that give 

— fd the Crowii it is faid, to do therewith as he 

pleaſed. | | 
But Judgment was given fo2 the Petitioners, upon the 
Opinion of the other thice Judges. 
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Stasby verſus Powell. Paſch. 1693. 15 May 


Detres was had azainſ> the Oekenvant's Hiteftate by pee. jay. 

A the Plaintift fo2 400 1. £85 the Pꝛoflts of Lands recet- able before 
ved by hin and the Jntttfate, beroze the ſaid Decree, was ond. Deb. 
labehted ts che Dekendant by BB. 

The Inteffate briag, the Betendant got aummtnltkrakion; 
a laß ig | was, whether Ei could retaſh 
s h Ys en again? this Deerte, there bein 
en Mets ks atlafy thy © 
3 FF And 
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9.9 


(415.) 


Tithes. 


5 And held by Atkins, Turton and Lechmere, that he might. 


Law fo2 Debt upon a Bond, he could not plead -noz gibe 
fo it would be one way at Law and another way here. 


coming up out of Meſtminſter Hall made a Speech to him to the 


Man of your Years ſhould be thought fit for ſo great an Office and 


has done in this. 


(416.) 


and thereupon decreed, that the Defendant ſhould pay the 
Plaintiff, in caſe he had Aﬀets, in the firſt place. 
Powell dubitavit, Foꝛ that in Caſe the Party was ſued zt 


this Decree in Evidence at Law, to bar the Plaintiff, and 


But fo2 that it was anſwered, that the Party might be te 
lieved by his Bill in Equity and have an Jnjuniton, 


Paſch. 1694. 


; AY 11. This Day Mr. Mountague was ſworn Ch ancellor 
and Under-Treaſurer of the Exchequer. The LOW Keeper 


Effect following, Viz, _ | „„ 
Mr. Pountague, The King taking Notice of your Diligence, 
Fidelity and Dexterity, wherewith you have ſerved him, hath been 
pleaſed to conſtitute you the Chancellor and Under-Treaſurer of his 
Majeſty's Court of Exchequer : It may be thought ſtrange, that a 


Place of Truſt; bur when your Learning and Merits are conſi- 
dered, that Wonder will ceaſe. It was his Majeſty's Obſervation 
of your Merits only which preferred you to this Place, without the 
Recommendation of any. one whomſoever ; that which I wiſh on 
your Behalf is, that you may anſwer the ExpeCtation you have 
raiſed of your ſelf; and I wiſh for his Majeſty's Sake, that he may 
in all other Caſes make Merit the Meaſure of Preferment, as he 


Mich. 1698. 


N a Cauſe, where a Perſon p2eferred a Bill fo2 Tithes, 
1 theſe Points were held by the Judges: 
+ 1. Where the Parſon had Tithe-Hops, no Tithes ſhould 
be paid fo2 the Poles which were uſed in the Hop-yatd, 
And a Queſtion aroſe, whether the Parſon ſhould habe 
Tithes of the Bark of the Poles, the Bark being ſold: 
And by Letchmere he ſhould. But the Chief Baron and the 
others econtra; fo2 the Poles being pꝛivileged, the Bart 
ſhall be ſo too. : 3 3 
2. That fo2 Fewel ſpent fn Fire to dzy the pops Cithes 
ſhould be pald; becauſe the Parſon had no Benefit by that, 
the Tithes being paid befoze they were died. . Thit 
I 6 


3 Led 


In Scaccario. 


©; That Tithes ought to be paid as ſoon as the tenth 

AM can be well ſevered from the nine, if there be no 
Cuſtom to the contrary ; and ſo it is foꝛ Cozn and Hay, as 
ſoon as it is made into Shocks o2 Cocks. 

4 That fo2 Mood imployed to hedge oz kence Com, where 
the - Parſon had Tithe-Cozn, no Tithe ſhall be paid, and it 
was ſaid to be a general Rule, that no Tithes ſhall- be paid 
fo? any Thing per quod decime fiunt uberiores. 

;. Whether Tithes ſhall be paid foz Fewel ſpent in the 
houſe, where there is no Cuſtom, they ſaid they ſhould not 
determine, it being no Point in this Caſe, and there being 
Opinions both Ways, 1 Cro. 113 was cited at the Bar, 
that ſuch Fewel ſhall not he diſcharged without a Cu⸗ 


ſtom. 
6. That Land where TUood grew, and was ſtocked up and 


converted- into Tillage, is not ſuch barren Land as ought 
to be exempted from Payment of Tithe; but only ſuch is 
intended barren Land, which, bekoze the Ploughing, p200u- 
ted no Pꝛofit to the Owner. 


1. That fot Rakings of Com no Tithe was payable, if 
they were involuntary ; but if there was any Fraud in lea- 


ving moze than was neceſſary, that Tithe ſhould be paid, 
8. That the Parſon could not juſtify his coming to ſet 
oit Tithes without the Conſent of the Owner; becauſe by 


the Statute of Ed. 6. the Owner is to ſet out 'bis Tithes, 
and if he do not, he is liable to the Penalty ok the Sta⸗ 


tüte. 
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(41).) = Boulton ver ſus Canon. 
Covenant a- * ESS EE f02 Years covenants pro ſe, Execut. Adminiſt 
=—_ Execu- & Aſſignat. ſuis to pay the Rent, and dies, and his 
| AnteCaſer8g. i Executo2 enters, and the Leſſo2 bzings an Ation 
Poſt 510. ok Covenant againſt the Executoz, fo2 Rent in 


Flac 139. curred in his own Time, and ſets fozth, that he entered into 


niſtravit. the Land, and held it after the Death of the Teſtatoꝛ. The 
Executoꝛ . pleads Plene adminiſtravit, and the Plaintiff 
demurs. 
It was alledged koz the Plaintiff, that this wag no good 
Plea ; fo2 if an Aﬀton be brought againſt an Erecuto! fo! 
Rent incurred in his own Time, he ſhall be charged de bo- 
nis propriis, and an Action of Debt in the Debet & Detinet 
Debet & De- lies againſt Him. 5 Co. 3 1. Hargrave's Caſe, And ft was 
Poſt Caſe 528 ſaid, that this is not like the Caſe fn Dy. 324. where a Cv 
528 venant to repair is bzoken by the Executoꝛ; pet Judgment 
ſhall be de bonis Teſtatoris, fo; there it doth not appear upon 
the Reco2d, that he hath any Aﬀets in his Hands; bil 
where that appears it is otherwiſe, and that is the Beam 
that fo2 Rent incurred in the Executoys own Time, he ſhall 
be charged in the Deber & Detiner, becauſe it doth there ap. 
peur, that he hath taken the P2ofits; and ſo in Cale o 
Devaſtavit, an Action of Debt lies againſt Him, . 
2 


Die Term. S. Irin. 167) 3 


© Topears, that be hath received the Profits to rajſe Aſſets; 
and lo in this Cale it is alledged, that he 175 and enjoy: 


is a Charge unon the Land, and noting wall be Aﬀets, aſe, 

but what is over and above the Rent, RET 
Saunders pro Defendente confeſſed, that an Aﬀion of Debt 

fo) Rent in the Debet & Detinet would lie againſt an Execu⸗ 

to2 fo2 Rent incurred in his Time; but the Reaſon of that 

is, becauſe it is grounded barely upon the Poſſeſſion, and 


667. Beadlee 134, 135. | 
Hale Ch, Juſt, When a Leſſee fo2 Pears dies, and, h 
 *Cxecuto2-entevs,;4t. is in the-Eletign of the Leſſoz, to.gharge 
him: either ,as.-Executo2- in the;Deciner only, oz elle as he 
; lakes: the: Pꝛoſits (and iS; as; it were an Allignee) In the | 
eber &. Detiner ;, and. ift he charges him in the Deriner, only, AnteCaſe 183. 
Judgment chall be de bonis Teſtatoris; und- hexe, vqu have . 
'tonght;Covenant; againſt bim as Executoz, and ygu-baping 
amade yaur Clettion to charge him ſo, certainly Plene admjni- 
ſtrarit will be a good Plea. Sir William, Joneg did conkefs, 
ithatif1twomd:uot amount: to a charging ot hin as. At- 
; agnee,: hen It aas opleabed, that „he: ntred and took. the 
Puts, that the-Plea-wouln,be.gagHangjaſt chen: 3098; it 
mas aid iusthis- Cale, ib a Man da cabenant fo, pax Vent, 
and after . afligns, « ther Lelſoꝛ may: upen this Cguen 


| AW 
barge the Party, o2 his Executozs, oz the Aflignee, at his Co. 5:2. 
tion; and ſo it is if there be twenty Alignments, fo2 the 
1 Patty 
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De Term. S. Trin. 1673. 


Party and his Exetutozs are always liable upon the Der 
to the Covenant, 3 | | 


Fer Hale, If the Aflignee breaks the Covenant, he may be 


charged, oz the Leflee, o2 his Executoꝛs; but if an Allignee 


 affign over, and the ſecond Aſlignee beak the Covenant, the 
firſt Aſſignee cannot be charged, but the ſecond Aſlignee that 


 byoke the Covenant, oz the Leſſee, 02 his Executozs may, 


Ik an Executoz aflign over, he may ſtill be charged fo? the 


Vent fn the Detiner if he have Aſſets, but not in the Dede: 


& Detinet, but fo2 the Time that he occupies. J. S. Leſſee 
t02 Years, rendzing Rent, afligns and dies, his Executoz, if 
he hath Aſſets, may be charged in the Detinet, oz in Cove: 
—_ EY | 


Ik there be a Covenant to repair, o2 not to aflign, the 


(418.) 


| Gor facias was ſued by an Adminiſfrato? againſt the Bail, 


Sci. fac. a- 
gainſt Bail. 
3 Keb. 190. 


Executoz is chargeable after Alignment, but not de bonis 
propriis. Adjournatur. 1 85 GELS 


Menate verſus Coltlo. 


x?) who came and pleaded, that the Teſtatoz did not ſue 
out any Capias againſt the Pꝛincipal, and do not ſay that 
neither the Inteſtate noz Adminiſtratoz did; fo2 ff the 9d- 


miniſtratoz did, it is well enough; fo2 after the Death of 
the Teſtatoz, he may, after a Scire facias ſued out againſt thi 
'Paincipal, fue out a Capias againſt him; and Jones ſafd this 
is like the Caſe of an Executoz, that ſues fo2 a Debt, he 


muſt alledge, that it was neither paid to the Teſfatoz no to 


him. | 


And the 10 Chief Juſtice ſatd, perhaps this may prim 


facie be good; and if the Adminiſtratoz hath ſued out any 


Capias, ft may come p2operly on his Part to alledge it: 


TUhereupon another Exception was taken, fo2 the Writ was 


Scire facias quare Executionem, ànd habere non deber was left 


out, but they pꝛaped, that this being a judictal TUrit might 
be amended, if it were Right upon the File, whereupon a 


Search was ozdered + 
gn this Caſe it was ſaid per Curiam, that if the Paincipal 


1 die bekoze the Return of the Capias, the Bail are diſcharged; 


but if he die after the Return ok the Capias, and before the 


Beturn of the Scire facias, they are not Diſcharged, ko; the 


scire facias i$ ds it were but a Crit of Gzace, + 


"T WIG N ——— 


Dill 
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— 


Ayre verſus Ruſhton. 119) 


EPL EVIN; the Defendant avows fo: Damage ⸗kea⸗ Tender upon 
ſant; the Plaintiff pleads a Tender of Amends poſt 2 Ditre6. . 
captionem & ante deliberationem ; AND rhe Court reſolved that ? Keb. 190. 

it was naught, koz the Tender ought to be befoze the am. 
delcerationem fmplies, that it was after the Impounding, and von Caſe 711. 
o comes too late. Twiſden ſald, perhaps he might mean, 
that the Tender was befoze the Replevin, and ſo might be 

good, per Stat. 21 Jac. 1. c. 16. but per Curiam, that extends 

only to Actions of Treſpaſs. Vide Her. 165. 5 


as os Harvy verſus Oldfield. | (420.) 


HE Queſtion was, Whether a Man might break Digres. 
1 down Fence to diſtrain foz a Rent-charge, eſpecially Treſpaſs quare 


it being alledged, as it is here, that other Gzounds charge: £2 © 


git. 
able were open; & ſemble per le Court que nemy, a particu- 


lar Breach of Gate o2 Fence being alledged. 1 Inſt. 161. 


\ 


Browne verſus Honywood. (421.0 

PR Queſtion was, Whether conceM did imply a War: c,,. 
ranty in Cafe of Freehold, Et adjournatur to be ar- 

gued. Vide 5 Co. x8. Poſt Caſe 547. on 


Anonymus. 1 0 (L225) 


II was ſaid by Hale Ch. Juſt. That if there be a Pꝛelent⸗ Travers. 
ment in a Leet fo2 a perſonal Bisdemeanoz, oz in a 
Swanimote concerning Gert oz Ueniſon, if it paſs that 
Day, it is a Conviition and concluſive; but ik it be fo2 a 
Nuſance, oz any Matter that concerns Freehold, the Party 
may come afterwards and traverſe; and he ſafd, that when 


he ſat in the Exchequer, a Quo Warranto iſſued out agafnſ Quo 3 


the Water-Bailiffs, fo2 convicting Men upon Pꝛeſentments . 
and fining them without moze ado; and when the Parties 

bought Attions againſt them koz levying the Fines, and uled 

to caſt them, they would afterwards eftreat their Fines in 


the 


j 
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the Exchequer, and then levy them by Pꝛocels iſſued out at 
the Exchequer, and then the Parties had no Remedies hy; 
an Atton on the Cale fo? effredfity Chings not ettreatable. 
but fo2 this Cauſe their Patent was repealed upon this Quo 
Warrarito; f02 Men 'Oliight nor eo be convitten barely upon a 
MNelentment, unleſs in thole Caſes ſupra. 


Ejedtment. * NE Cooper was Uicar of Cranbridge, a Market-Town 
in Kent, and made a Leaſe of the Pouſes-in Queſtion 
1 koz thꝛee Pears, and afterwards, after the Expiration of one 
„ Kcb. 2* ok thoſe thee Pears, he made another Leaſe about the le. 
venteenth of September, to begin at Michaelmas following, 
which Leaſe was confirmed by the Patron and Owdinary (ur; 
der which Leaſe the Defendant claims) and then he dies, and 
one Buck was his Succeſſoz, who made a Leaſe of the ſame 
Pouſes to the Plaintiff” | 5 
The Rent referved by Cooper upon the Leaſe fo2 twents: 
one Prars, was payable quarterly during the Term, 0 
within twenty Days after every Quarter⸗Day. f 
Thts Caſe was argued by all the Judges of the King's 
Bench, and they all agreed that Judgment ſhould be fo? the 
There are thee Points made in the Caſe. | 
x. (Whether the Death of Cooper ſhould be ſaid a Nolte: 
ſidente within the Statute of 13 Eliz. 20. to avoid his Leaſe. 
And they all agreed, that it ſhould not. Foz the Statute 
of 13 Eliz. 20. was made fo2 a farther Puniſhment of Not- 
reſidence; fo the Statute of 21 H. 8. gave only 0]. 1 
Month koz Non-reſidence, this adds as a farther Puniſh: 
ment; 1. That all Leaſes ſhall be void. 2. That they ſhall I 
forfeit a Year's Ualue to the Pooz of the Pariſh. The St» | 
tute takes it to be fuch a Non-tefidence as is a Crime, f0! 
tt ſays the Party ſo offending, and Death cannot be þ2oper!y 
faln an Dffence : Beſides, it would be to no Purpoſe to habe 
the Leate confirmed by the Patron and Owinary, if ft 
müll determine by his Death; fo2 ik a Parſon make a Leaſe 
« Inf. 46. . fo 100 Prat's, it will be good againſt him during his Lf 
thouph it de never confiemed. 
_ "The Reialott why the Statute of 13 Eliz. 20. makes 
Leaſes void ko? Non-refibetice 18, becauſe that Perſons ton 
date Leaſes 'vf them, thohlv tie them up by Covenants 
be reſident, {eſt their Lralts (ould be avoided, as they 1 
ts on . 


— ͤ 
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to do at the Common Law, when they took Leaſes, the 
Leſſees would take Security that they ſhould not reſign. | 

at the Common Law, if a Perſon had made a Leaſe fo? 
1000 Pears, it had been good during his Life, and fo it is 
ſtill; but at the Common Law, if it had been confirmed 
by the Patron, it had been good during the Term; but now 
by the Statute of 13 Eliz. though it be confirmed, yet it is 
not good if it be fo2 above twenty-one Pears oz thee Lives- 

The Alteration that hath been made by Statute hath been 
in 43 ature, upon the whole Chain of Statutes, as Hale 
called it. | 


1. The Statute of 32 H. 8. 28. and this enables Perſons 


ſeiſed in Right of their Church to make Leaſes fo? twenty- 
one Pears 92 thee Lives; but a Parſon and Uicar are here 
ercepted to let in other Manner than they might have done 
befoze 1 Eliz. it muſt be confirmed by the Patron and Oz⸗ 
dinary. : 3 OW OA 2 | 

The Statute of 13 Eliz: 10. diſables theni to make Leaſes 
fo above twenty-one Pears 02 thꝛee Lives, (although it be 
confirmed) by the Patron and Ddinary, 


Statute of 13 Eliz. 20 makes their Leaſes void by Non- 


reſidence fo2 eighty Boys. 
Statute of 14 Eliz. r1. enaits, that the Statute of 13 Eliz. 10. 


ſhall not extend to Poules in Market⸗Towns, p2ovided they 


do not make Leaſes in Reverſion noz fo2 above fozty Pears. 
Statute of 18 Eilz. 11. enaits, that no Leaſe ſhall be made 


ok Lands, whereof a fozmer Leaſe is in Being and uner- 


pired, moze than thre Pears 


And as koz the Reſolution in the Caſe of Mott and Hales, 


3 Cro. 123. they ſaid it was againſt Law and Reaſon, and 
in Moor 270. it doth appear the Court was divided. 
Per Twiſden: It Death be conſtrued a Non-reſidence to a- 


v6id the Parſon's Leaſe, it would be to no Purpoſe to have 
it confirmed, "a EE 


1 Inſt. 44 


And it appears clearly in Butler's and Goodall's Caſe, that 6 co. 21. 


it muft be a voluntary Non-reſidence that is intended by the 
Statute ; f02 there it is agreed, that lawful Impꝛilonment 
without Covin is a lawful Excuſe ; quia impotentia excuſat 
legem, and there is no Jmpotency ſo great as Death. 


And Hale C. J. took this Gzound, that Non-reſidence, 


which doth not ſubjet a Man to a Puniſhment, ſhall not 


avoid a Leaſe; and Death cannot be ſafd to be ſuch a Non- 


relidence as a Man ſhall be puniſhed: foz. | 
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2 Cro. 228, 
Yelv. 167. 


The kecond Point was, whether the Refervation of the 
Rent to be pald every Atarter Day, o2 within twenty Days 
after, de good 05 not? 5 : 

Afro che whofe Court agreed this to be a good Refery;. 
tfoff, And whereas it hath been objeted, that the Rent war 
be koſt 5 the kack Atattet, becaute tt will not be dus til 
twenty Days affer the Erplentton of the Term, and ( the 


Putty cannot ditkratn; Ft was anfivered dy RainsGrd; that 


the twenty Days at the End of the Term ould be vold, 


and the Rent thortlo be dire the tal Uuarter⸗dap, though 


bekoze that the Party hath Eleſtion to pay it either at the 


Cttattervay or twenty Days after. And Hale fad, here 
wistttd be no Difadvatitege to the Succefſs? , but here 
might de an Advantage; fo2 ik the Parlſon that made the 
Leaſe dten the next Day after Michaelmas, &c. the Succeſs! 
World have the Rent. 5 

The third Point was, whether oz no this was a Leaſe 
in Revertton oz not; for ik it were, then it is excepted out 
of the Statute of 14 Elz and lo f# bold; fo2 by the Srl 
tute of 13 Eliz. cap. 10, if fs eftacgked, that all Leafes made 
by jSarfons, &c. fo) above twenty one Pears, o2 thꝛee Lives, 


from the Time of the making ok #ffy ſuch Leiſe fl be 


Power. | 


Hob. 269. 


Dosch not extend to Leaces within che Statute of 14 Elis fo 


ticularly to that, and dor not extend to the Statures 0! 
- x Eliz. Concerning Biſhops Leaſes, noz 14 Eliz. concernils 


vofo; and atthotigh the Statute of 14 Efz. gives Power to 

make Leafes of Pottkes in Barket-Towns fo2 fo2ty Prars, 
yet Leafes in Reverfrof are excepted our 6f that Statute; 
and this Leſe being made the roth of September, to begin 


at Mich:emss fottowfng, fs d Leafe in Reverfion, And per 
 Twiſden, Rainsford and Wylde, there are two Sens of 
Leafes fit Reverſton, | | 


1. & concurrent Ledſe, a tozmer Leafe being in Being; 


and fo ft konkd not be a Leafe in PoſſeMore, decauſe the 


Pofteflion was in the koꝛmet Leſtee. 3 Ero. 3566. 

2. A Lene to tommeltce i fururo ; anV they faiv, both 
theſe are Leaſes in Reverſion; fo2 there are bet Leaſes in 
Poffeſtion, and Leaſes in Revetſion; ard either of theſe 
being Leaſes tif Poſfeffforr, they muſt be Leaſes in Re 
Ia Batt have a Power to maße a Leaſe, he cannot 
make 4 Ledſe to commente in future. 6 Co. 33. 2 Cro 319. 

And thefe thee Judges fatd, that the Statute of 18 Biz 


there the Statute of 13 Elfiv. 18 terited, and it relates pit 


Hotiſes in Market⸗Towns. * 
| = 27 llt 


. 
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Hut Hale Chief Juſtice, though he agreed with them in 
he main, that Judgment ought to be given fo2 the Platn- 
tiff, becaule this Leaſe (made to begin at Miebaelmas fol- 
lowing) was A Leaſe in Reverſion, and ſo void, yet he held, 
that if it had been to commence preſently it had been good, 
and had been no Leaſe in Reverſion, the there were but one 
| pear of the other Leaſe fo2 thꝛee Pears expired; but he 

caid, if there had been no Leaſe in Being, if a Leaſe be 
made to commence in futuro, it is a Leale in Keverfion ; o: 
if there had been above three Pears fn Being of the kozmer 


(caſo, and this Leafs had been made ts conmence from the 


| making, bet it had been void by the Statute of 18 Elz. rc. 
ben he ſaid, that Statute ſhould extend to Leaſes made by 


* * 


;4 iz. notwithſtanding the Caſe of Crane and Taylor, Hob. Note, That 
Caſe is of Co- 
venants, and 


209. And although that Clauſe in 13 of Bonds and Co- 
venants, extends and is limited only to the Statute of 
13, pet the Clauſe concerning Leafes is general, and 
| goes to both the Statute of 13 and 14; and the Caſe in 
| Hob. 269. fs of Covenants only; fo2 although the Sta- 
tute of 18 mentions only the Statute of 13, pet he 
faid this Statute of 14 is as it were moztiled into the 
Statute of 13; and they are ſo linked together, that they 
have been always uſed to be erpounded by one another; as 
the Statute of 1 Eliz. and 13 Eliz. are erpounded by the 
Statute of 32 H. 8. 28. and yet they take no Notice of it; 


not Leaies. 


there is not any Mozd in either of thoſe Statutes, that the 


Leaſes muſt be made by Jndenture, &c. pet all the Quealf- 


wag appointed by the Statute of 32 H. 8. are to be ob: 


But they all agreed, that Judgment ought to be given 


fo! the Plainti, becaufe it was a Leaſe in Reverſion. 
And Hale ſaid, the Reaſon why this Statute of 18 doth 


not extend to Biſhops is, becauſe it begins with Deans and 


Colleges, 8c. and fo ſhall not extend ad majora. 2 Co. 46. 


Anonymus. 


DR ON and Feme, ſeſfed to them and the Heirs of the 

3 Baron, make a Leaſe; the Leſſee commits Maſte; they 

bing an Action of Watte, and conclude ad exhæredationem 

corum; and the Judgment alſo was entered, that they ſhould 

Ttecover the Damages; whereas the Damages ought to go 
ta him only that had the Inheritance; & ſemble q male. 


Heath 


(424) 


Waſte. 
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(426.) 


Stat. 1 & 2 
Ph. & M. 7. 


Plaintiff being an Jnhabitant ok Taunton, which was an, 
other Market⸗Town. The Queſtion was upon the Statute 


tute, the Inhabitants of one Market-Town might el! 


and therefoze not within the Act. Jud' pro quer 


(427) 


Bargain and 

Sale. 

Error in Re- 
plevin. 


— 


Heath verſus Manucaptors of Hall. 


T was lald, that although Part of a Debt be levied uo, 
the Paincipal, yet the Bail are liable fo2 the Reſidue, 


Davys verſus Lining, 


Reſpaſs fo2 taking 12 Dozen of Stockings in th 
Town of Bridgwater, which was a Market-Town, the 


of 1 & 2 Ph. & Mar. J. whether, notwithſtanding that Sta. 


Goods in another? And per Curiam, the Statute extends 
only to the Pꝛohibiting of thoſe that live in the Country out 
of Market⸗Cowns, &c. and ſo the Plaintiff living in Taur- 
ton, which was another Market⸗Town, might lawfully ſell, 


Tutthill verſus Roberts. 


HE Plaintiff intitled Himſelf by a Bargain and Sale 
kl] in Conſideration of certain Articles of Agreement, and 
doth not ſav ko: Money; and fo2 that Cauſe Judgment was 
reverſed. Vide Style 188, 205. 

In Conſideration that ſuch a one was bound fo? him fo! 
Money owing, he did bargain and ſell; no good Conſide 
ration. But per Hale C. J. It there be a Covenant it | 
Conſideration of Ponep to convey, and a Bargain and 
Sale purſuant to that Covenant, that will be a good Cot 
ſideration. 2 | | „ 
It was ſaid in this Caſe, that a Man may diſtrain fo! 
Part of his Rent, and need not ſpeak of the Reſidue; an 
it is not like an Action of Debt, fo2 that muſt be intire. 
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Randall werſus Riddle. - | (488) 


HIS Term Judgment was given in this Caſe, Ante ca 
It was argued fo2 the Plaintiff by Serjeant Hard. 
That the Cuſtom of Gavelkind cannot extend to 
a Rent-charge newly created. Becauſe, 1. This 
is a new Thing, and ſo it wants Time to preſcribe oz to al- 
ledge a Cuſtom. : 3 8 
2. Such Cuſtoms extend not to collateral Qualities. Perk. 
84. Fitz. Dower, 85. 1 Inſt. 12. b. 1 Co. 100. b. 5 Ed. 4. J. 
3. A Rent-charge created de novo differs from Rent-ſer- 
vice and from Land, fo2 it map ceaſe and revive again. 
- v1 And a Rent is a Thing ſevered from Land. 14 


4. The Heir at Common Law ſhall not be diſinherited 
by a Conſtrufion. 1 Inſt. 13. Litt. ſect. 31. 


Authozities cited were 26 H. 8. 4. b. 22 Ed. 4. 15. 14 H. 8. 
7&8. 21 H. 6. 11. Noy 15. | 


Nun the Defenvant it was ſaid, that Rent ſhall follow the 
Jature 


of the Land; and therefoze the Land being Gavel- 
kind, the Rent ſhall be fo too, 1 Inſt. 111, 132. Perk. 22. 


And though it be a Rent created de novo, pet that alters 
not the Caſe, fo2 Jntails were created in Time of Memozp, 
der intailed Lands ſhall deſcend to all the Sons; and ſo it is 

k Uſes, Shelley's Caſe, Authozities 4 Ed. 3. 120. 14 H. 8. 5. 
= 8 4 T | does 
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(429.) 
eſt. 


7. ference. 1 And. 191. 


FRI and Barnard's Caſe in Chancery, where Suit was 
fo2 Writings, by the Opinion of Bridgman Lo2d Keeper, 
22 Ed. 4. 10. Lamb. 547. And. 191. 

Beſides, the Mature of Saveltand Lands is not a bare 
Cuſtom, but in Kent it is common Right. 2 Ed. 4. 18. x In: 
I40. 


Hale C. J. was of Opinion fo2 the Defendant, that the 


Bent ſhoriſp follow the Mature of the Land: And he ſaid 


the Cale is much the ſtronger, becauſe it is nat barely by 


Cuſtom that Lands deſcend by Gavelkind, but is Common 


Law fn Kent; and upon Evidence if it appear that the 


Lands lie in Kent, prima facie they ate partible, and it puts 


the P2oof on the other Side; but in Pleading it muſt be 


alledged that they are Gavelkind, and partita and partibilia: 


But if Gavelkind Land lle in another Place, a Cuſtom 
muſt be alledged; as that they are partita & partibilia, and ſo 


have been a tempore in cujus contrarium hominum, &c. 


And though this be a Rent newly created, yet that alters 


not the Caſe; koz all Ales are new, both in Reſpet of their 
Creation and "Exiſtence ; fo2 there was a Time when Uſes 


were not known in England, and yet they ſhall follow the 
Nature of the Land. 

And he ſaid, a Rent is Part of the P2ofits of the Land, 
and ſo is guided by the ſame Cuſtoms ; 
Noy 15. was of an intire Kent iſſuing out of Gavelkind and 


other Lands, and there the Common Law ſhall have Px- 
and Fitz. Dower, 85. tightly underſtood 


is expꝛels in the Point; fo2 there Mortdanceſtor was bought 


ok a Rent iſſuing out of Lands Deviſable ; and reſolved that 
it would not lie, fo2 the Rent follows the Nature of the 
Land; and it would not lie of Lands deviſable, foz the | 

Writ is to inquire, whether he were ſeiſttus die quo obüt, 


and if the Land be devilable he may be ſo ſeiſed, and pet 


ants, and Wylde and Rainsford concordaverunt. 


T was ruled fn the King g Bench, that if a Ban > 
to pay Monep at any Time within a Month upon Re 

queſt, that the Crevitoz map requeſt after the Month, and 
the a Beten ſhall have a Yonth's Time after the Requeſt 
to pap the Poney. 


Superſedeas 


and the Caſe of 


deviſe them away; and he gave his Opinion fo? the ne 


mar 
that 
with! 
ſapit 
Wyl 


De Term 8. Mich. 1673 345 


— 


Uperſedeas map. be had upon a ſecond and third (Urit (430-) 
gk Erroz, &c. if they be abated by the not coming ak e 

the Juſtices, without Default of the Party: Per Wylde. 

Latch 57. Poſt Caſe 437. 


| Holcroft verſus Dickenſon. (4310 


Sſumpſir. In Canſideration the Plaintiff had pzomiſed to Agumpft. 

A marry. the Defendant, the Defendant did pzomiſe to Ance Cai: 

marrp the Plaintiff within a Foztuight; and ſhe avers, 
that ſhe was ſemper parata & obtulit ſe, aud doth not [ay style 295. 
within a Fortnight. Per Curiam: It 18 well enough, without Py. "NY 
ſaving obtulit ſe at all, becauſe ſhe was ſemper parata. Per | 


| Wylde: The Pan is ducere uxorem, 
King verſus Role. ( 432.) 


T Belpals fo2 breaking down his Fences and eating up Treſpa6. 

his Gzals with his Dogs, and killing two Maſtitfs, Hob. 283. 
continuando from the 21ſt of June to the 2oth of July. Poſt Caſe 448. 
Che Defendant pleads, as to the Treſpaſs of his Pags, 
| that the Fences. were out of Repair, and as to the Killing 

of the Maſtiffs, that they were ſet upon his Þogs, and 

were like to kill them, and ta pzevent that he entered and 
killed the Paſtiffs. N 5 
The Plaintiff demurs, and ſhews, that the Defendant 
| fays the Fences were out of Repair, but doth not ſay that 
| they are the Plaintiff's Fences, noz that the Plaintiff's 
| Clole was contiguè adjacens. | | 

Hale: The Juſtification of Killing the Maſtifts is well : Co. 254. 

enough; koz a Yan map not ſet Maſtiffs upon Pigs to kill: C0. 45: 
them, but he map hunt them with a little Dog. 4 Co. 38. 
Latch 13. Jones 131. 1 

But not alledging that it was the Plaintiff's Wound, (as 
to the other Part) ſemble q neſt bone, and then the Plain⸗ 
tiff ſhall have Judgment; as an Aﬀion was bzought fo2 a 5 
Battery, and taking away the Platntiff's Pozſe; the De⸗ 
kendant pleaded Non culp' infra 4 annos, which was good fo2 
A N but not fo2 the reſf, and ſo the Plaintiff had 

nt. | | | 1 | 


But 


* 
1— ta 
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(433. 


3 Keb. 230. 


not meddle within the pzivate Leet, unleſs it were where th 


2 Cro. 551. Bro. Leet, 13. 18 H. 6. 12. unleſs it were by pat: 


rough, and that they have a Leet there, and uſed to chyc; 


But then fo2 the Defendant an Exception was taken du 
the Declaration, becauſe it is laid fo2 bzeaking his Fences 
with a Conrinuando, which cannot be; and fo2 that wer 
cited 2 Ri. 3. 15. b. 20 H. J. 3. Rol. 545. And ok that Corn 
adviſare, &c. | 5 9 


Keene's Caſe. 
[formation againſt Keene, ko; refuſing to take the Dat 
of a Conſtable of the Þundzed, being choſen in the Leet. 
The Defendant pleads, that Wincatton fs an antient 139. 


their own Officers, &c. within the Bozough. 

The Queſtion was, whether the Living within the Juri 
dition of an Inkerioꝛ Leet ſhould exempt a Man from be⸗ 
ing choſe High Conſtable in the Leet of the Pund2ed 2 

And it was argued fo2 the Jnfo2mer that it ſhould not, 
koz that High Conſtables were ozdained by the Statute of 
13 Ed. 1. and this Pꝛivilege ſhall not hold anainſt an a 
of Parliament; and the Inkerioz Leet hath its Effects in 
two Things, 1. In giving Eaſe to the Reſiants to be ſwon 
there, and in chuſing their own Dfficers, and they ſhall not 
be diſtrained to come to the Superio2 Leet. Nat. Brev. 94, 
10 H. 4.4. 2 Cro. 583. 3 | | 

Foz the Defendant tt was ſaid, the Wundzed Leet ſhould 


pivate Leet omitted to do their Duty, and then they might. 


ticular Cuſtom, and it was ſaid, that all Leets are ozig- 
nally derived out of the Sheriff's Tom, but the Sherif 
uled to keep it in every Þundzed. Nat. Brev. 160. 2 Ii. 
122. And it was laid, that high Conſtables were not cred. 
ted by the Statute of 13 Ed. 1. but they were by the Cont- 
mon Law, as appears by Lamb. Office of Conſtables 16. 
Hale C. J. The Caſe will be very different if this be really 
u Bozough, and if it be an Upland Town; fo2 fo2merly in 
England every Hundzed uſed to ſend their Jury, and eve! 
Bozough uſed to ſend four Men of their own; and Con. 
ſtables were befoze the Statute, but that gives them Ui 
of Armour: And he ſaid, that the Supertoz Leet ſhall not 
meddle in the Jnferio2 of Matters inquirable there, unleſs i. 
be in Caſe of Omiſſion; but he ſaid, a Conſtable of an Hul 
died was an Article that the Inferioz Court could not * 
= 5 | 
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ve in, becauſe it is an Office that extends beyond their Ju- 
risdittion ; and fo Judgment was againſt the Defendant 
if. 

l It was moved againſt the Jifo2matton, that it is af 

Curia Lets Hundred', whereas it ſhould have been Cur. viſus 

Franci Plegii; but per Curiam, that is well enough. 


and Hale ſaid, when a Pundzed Leet is granted to a Sub- 
jet, it is a F ranchile, 


The King verſus Liver. (434) 
Writ of Erro2 was brought upon an Indiament ok; Keb. 231. 
Barretry, and it was alligned fo? Erroz, that the 

Judgment was given by the Juſtices of Saol⸗delivety; and 

it doth not appear that the Party was in Gaol, and then 

they have no Power, fo2 they cannot try one at large; but 

it was made a Queſtion, whether oz no the Statute ot 

4 Ed. 3. that gives the Juſtices ok Gaol-delivery Power to 

pceed upon Indickments taken befo2e Juſtices of the Peace, 

hath not given them (by Implication) Power to grant out 

Pyceſs, and p2oceed againſt the Parties, though they be 

at large; fo2 otherwiſe ſuch Parties cannot be tried neither 

by Juſtices of Gaol- delivery, no2 of Oyer and Terminer, fo) , Inf. 168. 

theſe latter cannot pꝛoceed againſt them, but on Indickments 


taken befoze themſelves : Reſolved, that Priſo 02 kriſonarius, 
a Ro; is well enough, 


* 
\ 


Pm Verſus Benſon. | Mick. 1573. Rot. 1022. | (435: 

* a Man pay Money due to a Bankrupt befoze Notice, Bankrupw. 
he ſhall not be charged fo? it again; but if he have No: 

tice, and it be recovered from him by Law, he ſhall not be 


charged neither; fo2 perhaps no Body will take any Com- 
million out againſt him. 


Wileman werſus North. Trin. 1673. Ror. 357. (436). 
T's Defendant avows, fo? that the Property was in Replevin. 


. and not in the Plaintiff. 


The Plaintiff demurs, becauſe this amounts to the gene- 
tal Mue Non cepit. 


4U 1 


f 


I” 
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But per Curiam. It ſg a good Plea, and amounts to c. 


39 H. 6. 35. 


Avowpp, becauſe the Party ought to have a Return, but 
to plead that the Pꝛoperty is in a Stranger is good in 
Abatement, but not in Bar. Bro. Replev. 1. But in Tre. 
paſs it is no Plea at all. 27 H. 8. zi. 1 

Et Hale agree le Difference in Bro. Avowry 53. between Rent 


and Þomage, becauſe although the Eſtate be determined, in 
one Caſe, the Party may have the Thing he diſtraing fo, 


(437). 


Parliament. 


Poſt Caſe 461. 


ee. 232. 


but not in the other. Jud. pro Def. niſi. 


Silley verſus Silley. 
1 eee 
A Writ of Erroz was bzought in Parliament to reverſe q 
Z Judgment given in the King's Bench, and the Partia: 
ment was pꝛoꝛogued; and the Party purchaſes a new (Writ 
of Erroz, teturnable ad proximam Seffionem Parliamenti; the 


Queſtion was, whether the Party ould have a Superſedes 


(438) 
 PoſkCaſeyg51 


upon this Writ of Erro? 


And Sir F. Winnington, who moved fo2 the Execution, 
cited the Lady Wortley verſus Hord, Paſch. 21 Car. 2. where 
a Superſedeas had been denied in the like Cafe. Jt was 
made a Queſtion, if a Writ of Erro2 be bzought returnable 
ad proximam Seſſionem Parliamenti, and Aa Superſedeas granted, 
and then the Parliament meet and are pꝛozogued, but na 
Ats paſſed, whether the TUrit do abate, fo2 no Acts paſling 
it can be no Seſſion: But here the firſt Mrit was retuti- 
able on ſuch a Day ad proximam Seſſionem, and (0 the Return 

Hale ſaid a Pꝛoꝛogation was, when it was done by the 
King's Pꝛoclamation, where they do not meet at the Da); 
but if they meet, it is an Adjournment, though it hath the 
Effet of a P2ozogation. | 


Though an Adjournment be kor fix Bonths, yet the Pat 


liament is as it were ſitting, and koꝛmerly Committees haut 
uſed to ſit in ſuch Adjournments. x: . 


Bucknall and Tompſon. 


tt Ndebitatus Affumpſit pro diverſis Rebus ; ſemble (per Twiſden) 
1 q neſt bone, q poet eſtre per obligation. 


Aylwortd 


5 


Aylworth verſus Fenn. | (439.) 


Dvenant againſt Baron and Feme as qvniiniftratrir of 
C2! Sir Geo. Smith, and the Pusband alone pleads; it is a 


Diſcontinuance. 


Wayne verſus Sands. (449. 


EBT upon an Obligation: The Defendant pleads, Durc6. 
that one Robinſon was baund with him, and that he 
enter'd into it by Dureſs. The Plaintiff demurs. 2 
Et ſemble per Curiam q' n'eſt Plea, fo a Man ſhall not avoid 

his own Bond by a Dureſs to another, though he be but 
a Security. 

T wut per Wylde, if the Dureſs be to a Father o? Bother, 
and a Son enters into Bond, this is a Ourels to the 
Son, and he may plead it: 

But per Twiſden, a Man ſhall in tio Caſe avoid his Deed 


by a Durels to another, let him be related how he will: 
2 Cro. FP 


Oxendam werſus Hobdy. awed 


EBT upan an Obligation of 20 l. againſt an Executoz, Judgment. 
who pleads Plene adminiſtravit, and Aﬀets being found 
bf 101. the Plaintiff had Judgment quod recuperet 101. 
whereas it ought to have been a Judgment fo2 the TUhole, 
and Execution only fox 101. (unleſs it were returned, that he 
had waſted) and then he might have had a Scire facias when 


moze Allets came to the Defendant's vw; and it was 
held to be erroneous, 


Pybus verſus | Mitfor d. N (442. 


Micha ſeiſed in Fee of Black atre and White- Uſes limited. 
acre, hath Ifue John by the fitſt Genter, and Ralph Ve == 
by a ſetond Genter; aud being ſo ſeiſed he covenants to yr ca 
ſtand ſeiſed of Black atre to the Ale of himſelf fo2 Life, the 4 3 5 
Remainder: to John his Son by the firſt Genter, and Fre 
veirs of his Bodp, &c. Mod. Rep. 

| Any 159. 


r 
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S : And koꝛ White-acre he covenants to ſtand ſeiſed of that; that tn 
| the Uſe of the Heirs Pale of his Body by the . 
Uenter. 
The Queſtion was only of White-acre, whether o2 no the 
Covenantoꝛ had by Qirtue of this Limitation, an Eſtate fy 
Life by Implication, and conſequently an Eftate- tail ere. 
ted in himſelf ? 

Thee Queſtions were made in the Caſe: 
1. Whether o2 no a future contingent Uſe might be raiſed 
by Way of Covenant? And that was agreed upon both 
Sides, that it may, though no Action of Covenant will le 
upon a Covenant to ſtand ſefſed, Plow. 300, 301. Hob. 
Oats v. Frith, although a, Wan cannot charge his Peir with. 
out charging himſelf, yet by Way of Covenant a Uſe may 
ariſe out of the Eſtate of the Deir, where the Anceſtoꝛs E: 

ſtate was not charged with it during his Life. 
2. Qu. Whether 02 no, by Operation of Law a Uſe doth 
| ariſe to the Covenanto? fo: Life, ſo as to make him ſeiſed of a 
Yelv.g. Fee-tail executed? And it was argued by Winnington, that 
Dyer 399- he ſhould not, and he laid it koz a Rule, that in Limitation 
of Uſes they ſhall be guided by the Intent of the Parties, 
p20vided it be conſiſtent with*the Rules of Law; and here 
it doth not appear that it was the Jntent of the Covenanto! 
but that he would be ſeiſed of his old Eſtate till the Contin- 
gency happen; and where it is ſaid in the Lozd Pagetrt's Caſe, 
that in that Caſe the Covenanto2 ſhould take an Eſtate fo? 
Life, as it was repozted in Moor, ſome of the Judges 
were of another Opinion: And beſides, where he limits the 
Aſe of Black-acre, in the ſame Conveyance he expꝛeſly limits 
a Uſe to himſelf fo2 Like; and if he had intended to habe 
had one there, he would do ſo vere. 
But he agreed, if ſo be the Anceſtoꝛ had here an Eſtate 
fo? Life, then Heirs ſhall be a Mozd of Limitation, and not 
of Purchaſe, fo2 ſo ft is in all Caſes where the Anceſto! 
takes an Eſtate fo2 Life, 1 Inſt. 319. b. 
3. Qu. Whether, if no Eſtate artſe to the Ancefto! fo? Life 
9 Ralph ſhall take as a Purchaſo2? And it was agreed by 
A7 Winnington and both Sides, that he ſhaſl not; fo2 where a 
Man takes as Purchaſo2 by the Mozd Heir, he muſt be a 
 _ real Heir, and there is a Difference in Caſe of Deſcent and 
Purchaſe. Hob. 31. 1 Inſt. 24. b. and here Ralph is not belt, 
fo2 John the Son by the firſt Genter is living. 
Saunders pro Def. agreed, that Ralph cannot take as d 
- Purchaſo? fo2 the Reaſon ſupra. = _ 
4 | 


88 
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Put he lald, although it ſhould be admitted, that this 
ſhould riſe as an erecuto2y Uſe, and the Covenantoꝛ in the 
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mean Time ſhould be ſeiſed in Fee, yet he ſaid the Heir 


ſhould be fn quaſi by Deſcent, fo2 in many Caſes where the 


Eſtate was never in the Anceſtoz, the Heir ſhall be in quaſi 
per Deſcent. 2 Roll. 794. 1 Co. 99. 


0 


Obj. The Heir ſhall not take by Deſcent, but where it 


might by Poſlibility have veſted in the Anceſtoz, : 
Anſw. That is not true in many Caſes, fo2 if a Uſe be 
limited to J. S. and His Heirs, if ſuch an Act be done, ak⸗ 
ter the Death of J. S. his Heir ſhall be in by Deſcent. 
I a (iſe be limited to A. and the Peirs of the Body of 
his firſt Wife, and if he ſhall die, having Iſſue by his le⸗ 
cond Mike, then to the Heirs of the Body of his ſecond 
(like, the Heir ſhall be in by Deſcent. And he held, that 
immediately upon the Sealing of the Deed the Covenantoz 
was ſeiſed of an Eſtate⸗tail, foz having an Eſtate fo2 Life, 
and the Remainder limited to the Heirs of his Body, exe⸗ 
cutes an Eſtate-tail in Himſelf, And he ſaid an Eſtate fo2 
Life muſt needs riſe to the Covenanto2; fo2 when a Man fs 
ſeiſed in Fee, and covenants to ſtand ſeiſed, ſo much of the 


2 Roll. 794. 
1 Co. 99. 


Eſtate as he parts not withal is in himſelf; ſo here when 


he limits an Eſtate to the Yeirs of his Body, &c. it 


is apparent his Intent was to referve an Eſtate in him⸗ 
ſelf fo2 his Life, becauſe he could not have Heirs during his 
Life, 1 Leon. 256. there is a ſtronger Cafe where a Ale is 


raiſed by Implication to a Stranger koz Life, becauſe a Re- 


mainder was limited after his Death. 


Moor 1418. The Earl of Bedford's Caſe, the Anceſto? took 


an Eſtate by Jmplication. And Pagett's Caſe, 1 Co. 154. is 
in the very Point; fo2 the Reaſon why in that Caſe the Lozd 
Pagert was [aid to have an Eſtate fo2 Life, was, becauſe he had 
limited an Eſtate to begin immedlately after his Death, and 
(lo it is in this Caſe; fo2 the Remainder being limited to his 
beirs, &. this muſt take immedfately after his Death, 
——_— made no Diſpoſal of it fo2 his Life, he takes to 

If a Pan covenants to ſtand ſeiſed to the Uſe of A. when 
he ſhall marry his Daughter, in the mean Time the Cove- 
nanto2 is ſeiſed of his old Fee till the Contingency happen; 
but when he limits the Uſe immediately after his Death, 
there by Conſtrufion of Law he takes an Eſtate fo2 Life. 

Hale C. J. lald, that Pagerr's Caſe was adjudged upon the 
Reaſon ſupra. | 


": And 
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2 Rol. 793. 


(443) 


Chimney- 
Money. 


(444. 


Juſtice of 
Peace. 


37 


Ale, the Edate-taſl had been good; but that was by Con. 


the Covenantoz ſhould have had the old Eftate in him til 


 Fire-Hearths. 
Jewellers Fires that they make their Amel at, and the Bar: 


one of the Jurymen, that Sir Nicholas thꝛeatned him if he 


commit him, being one of their Fellow Juſtices, quia par in 
parem jus non habet? And the Court held, that they might 
well vo it, and that they had well done it; and bound 


the dert Term; ee he had a r, 


And Greſnold's Caſe, Dy. 156. if it had been by way aj of 


veyance at Common Law; and in this Caſe the ill of 
the Party is to be obſerved, it being in the Cale of ane. 
ſtate⸗tail, and of a (ile. 

And he ſaid, if this turn to an Eſtate foꝛ Life, the Co 
venanto? will without Queſtion have an Eftate-tail, 

Jf the Remainder had been to the Heirs of a Stranger, 


the Contingency happened; but being to his own Heirs it is 
otherwiſe , fo2 the Heir and Anceſto2 are correlata, and the 
n knit their C&ares ads Curia adviſare vult. 
Mareen That it was made a Queſtion upon the 

At fo2 Chimney⸗Money, whether 02 no Cutlers Foꝛges 
ſhould. pay. And Hale C. J. ſaid, the Reaſon of the Reo. 


tution. foamerly given, that Smiths Fo2ges were to pay, 
was, becauſe it was there expreſly found, that they were 


_ Hale: It is a Buſi neſs of great Concern, whether you 


bers Fires where they warm their Water, &c. ſhall pay, fo! 
* n depend upon this Point. bows ah adviſare volunt. 


Sir Nic. Storton 8 Caſe. 


IT the Dellians in Surry, where Sir Nicholas was a Jt 
ice of Peace, and was like to be p2eſented by the 
4. fo2 not repairing the Highways, Oath was made by 


did preſent him, ſo that he durſt not pzeſent him; whereupon 

the Sellions ozdered, that he ſhould find Sureties fo? his 
Good Behaviour, which he refuſing to do, they ozdered hin 
ta be committed, (but was let to Bail by two Juſtices oi 
the Peace). Whereupon he bꝛought his Certiorari; and the 
Queſtion was, whether oz nos the Seffions had Power to 


him to dis Good Behaviour here in Court, and to argen 


5 a II 


De Term. S. Mich. 1673, 877 


T was reſolved, that a Sheriff may ſerve an Accedas ad (4480 
Curiam by his Servant; and ſo Hale ſaid it had been g Acros ad 
fomerly reſolved in one Barrell'g Caſe. 


rok Caſe 65. 
"Gor = A= 
) Eſolved,. that a Recognizance cannot be taken by an Recogni- 
Officer out of Court, without a ſpecial Can 
Prideaux ver ſus Warne. (4470 
nrtpall fo? taking the Satis of his Ship. be 


| The Defendant ſavs, that he had uſed to repair ſuch ber Tol. | 
a Key, and in Conſideration thereof, if any Ueſſel unloaden / 
Salt in the Pozt, he ufed to have Toll, and ko: Default of , 
Payment to diſtrain the Ship. 
The Plaiatiff took Exceptions to the Pꝛeſcription, 
1. Becauſe it cannot ſuppoſe any reafonable Conſidera- 
tion fo2 the Szound of it, that fo2 repaiving the Key — 
ſhonld have Toll of all Ships within the Pozt, which, as 
was affirmev, was ſeven oz eight Miles long; and he tited 
the Cafe of Perkins verſus Cumbertord, 41 Eliz. and Daviſon 
berfus Herd, 41 Fliz. A. Cuſtom ko a Lo2d of a Mans? to 
| have 51. fo! a Pound-breach may be good within his Pa⸗ 
noz, but it ſhall nor bind Strangers. 
2. Here ts a Preſcription to take the Ship in Default of 
Payment of Toll, . whereas the Maſter of the Ship is in no 
Default, but the Owner of the Goods. 


Hale ſaid, there are thee Intereſts in a Poꝛt: 
1. The Pꝛopuety ok it. 


2. The Publick Intereſt of it, fo2 all the King's Subjects 
to come thither. 


3. The Intereſt of the Ring to guard ©... | 
As to the fe Objettion, Polleſton auſivered, that a Man 


may pxefcrfbe fo! *- ng out of his Punch, is in Sir 8. 
Conftable's Cale, fü? rock as far 5 te conid ker, Ke. 


- Hile C.J, The Cafe of Ulreck differs nuch from an, 
fox that is Nulliue in ow Sed' adjournatur- 


wor 


mY : Role 
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(448.) Roſe werſus King. 
Treſpaſs. HE Declaration was pro fractione, proſtratione & dejee 


Continuando, | 


Ante Caſe 
432» 


(449) 


Juſtification. 


Ante Caſe 
391, 399- 


Go) 


Arbitrament. 


Defendant ſhould pay unto the Plaintiff 10 1. and that 


to the Submiſſion, and that makes ft an Award of bot) 


tion was, whether bzeaking His Fences lies fn Continuante; 


- 2 ceſs out ok an Inkerioꝛ Court; but becauſe the Cy: 
C. J. took this Difference: Tf an Officer fo2 his Excule 
rio2 Court, though the Cuſtom be bad, the Officer ſhall be 


excuſed, and the Indgment is not void, but voidable ; bit 
fk the Cuſtom be not purſued, the Officer ſhall not. be er 


was taken out, (but alledges no Platnt levied) he is a Tref 
\ paſſer. Ante Caſe 19). Poſt Caſe 514%. 


— 


tione of his Fences, with a Continuando. The Qu 


And it was admitted, that a general Clauſum fregit gy 
domum fregit lies not in Continuance, fo2 they are not 
continued Ads; and in the Caſe of Lerchford v. Elliott lately jp 
this Court, a Treſpaſs fo2 caſting Logs into his Cloſe liez 
not with a Continuando. 

Per Cur': Pedibus ambulando lies fn Continuance, and ſq 
doth eating his Gaſs ; and ſo in this Caſe they reſolved, 
that bzeaking Fences may well lie in Continuance, ko ; 
Fence may be a Mile long. Jud' pro quer'. : 7 


Bennett verſus Therne. 
"DT Reſpaſs againſt an Officer, who juſtified by a Pu 
ſtom was not purſued, Judgment was againſt him. Hal: 
juſtifies by P2oceſs, accoding to Cuſtom out of an Inte 


cuſed; as if a Cuſtom be alledge d fn a Court, after a Plaint 
levied, to take out P2ocels, and he alledges that Pꝛocels 


Vezy verſus Daniel. 


Nur upon an Obligation to perkonn an Award. 
'L / The Defendant pleads Nullum fecerunt arbitrium 
' The Plaintiff replies, that an Award was made, that the 


each ſhould make to the other good Releaſes, 
Obj. This is but an Award of one Part. 
Anſ. Good Releaſes ſhall be intended Releaſes acco?dits 


Parts, Jud? pro quer“ 


$ | Okington 


De Term. S. Mich. 1673. 387 
; . 2 . — i i a 4 . N 2 : 
Okington verſus Tompſon. 15 
Ndebitatus aſſumpſit pro diverſis rebus & mercimoniis; ad- Ante Caſe 
judged that rebus is well enough. Jud' pro quer-. 438. 


Hancock werſus Hodges. (452.) 


Rover fo2 a Pait of Boots and Spurs, and doth 
: not fay how many Spurs, Per Curiam: It is well 
enough; fo2 it ſhall be intended Spurs belonging to thoſe 
Boots, which is a Par. 
And Wylde ſaid, that it had been adjudged, that Tro⸗ 
ver fo2 a Sett of Curtains and Uallance is well enough; 
without ſaying how many Uallance, ko; it ſhall be intended 
Uallance belonging to thoſe Curtains; and he ſaid, a Re 
plevin de 4 ovibus matricibus & vervecibus had been reſolved to Poſt Caſe 
be ill, becauſe he did not ſay how many Matrices, and how 567, 590. 
many Verveces, ſo that the Sheriff could not tell how to 
make his Return; but in Treſpaſs it was ſaid that would | 
be well enough. _. Rd ren pe onal 

And Hale laid, that una parcella tapetis, Anglice a Suit of Anglice. 
Hangings, was well. Unum inſtrumentum, Anglice a Pedi- 
gree, is good; becauſe, where there is no pꝛoper Mozd, it 
ſhall be ſupplied with an Anglice. Jud' pro quer niſi. 
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Matches verſus Boughton. (453) 
Am upon the Caſe, That whereas betwirt the Plain⸗ preſcription. 

X tiff's Houſe and the Defendant's there was a little 
Piece of Sound, called a Twitchill, upon which he, and all 
thoſe whoſe Eftate he hath, Had uſed to ſet their Ladders. 
to repair their Houſe, and ſays, that he is poſſeſſionatus of the 
laid Houſe, &c. and that the Defendant erecked a Mall there, 
| per quod he could not ſet his Ladder. ; 

Et per Curiam, The Plaintiff hath not well preſcribed, fo? Cr. 326. 
he bath laid the Pꝛelcription in himſelf, and thoſe whoſe &- 
kate he hath, and ſays that he was Pofſefſonarus, which cannot Cr. 419. 

be intended but of a particular Eſtate, as a Leaſe fo; Pears, 

_ od a Leffee ought not to pzeſcribe in his own Name. 


Rainsford 5 


enough, Ik he had ſaid ſeifirus it might have been well 
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4 Wylde: 
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Latch 121. 
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2 Cro. 665. Wylde: It muſt have been ſciſitus in feodo, 02 elſe it might 


5 the Occupiers, perhaps it might have been u. being but 
an Ealement. 


(454) Wainright verſus Beane. 


RROR to reverſe an Outlaw after . Judgment, be: 


cauſe the Return of the Erigent was ad Comitat' tent 


ſuch a Day, which was in Figures, 


Freuen. If a Wan be taken upon a Capias Utlegat' after Jud qmet, 


the Party is in Execution at the Suit of the Party withor 

Pꝛaper, and if the Dutlawy is reverſed, the Party is dif 
charged. Per Wylde. 

Hale: Jt is at the Eletkion ok the Party; koꝛ if the She: 


 —  xiff lets him eſcape, he may have his Action; but he is not 
1 Rol. 895. concluded, f02 he may chuſe whether he will have him in Cx: 


ecution M not. ; [3 


(455) | 4 Egebury verſus Roſſender, | 
Gaming. : Ction was bꝛought fo2 Money won by Horſe: racing 
Ante Caſe 100 J. 
2. Ehe Defendant pleads, that there was 1401. moze won 


at the ſame Time upon Truft. 


Per Wylde: Ik above 1001. be truſted at the ſame Tine 


all is loft per Stat. 16 Car. 2. J. 


(455. b. ) F an ation be bzought againſt two Perſons, and one die 
Error. I befoze Qerdit, pet it ts not Erroz, if no Judgment be 
entered againſt bim. | 


(4569 | Scott werſus Stone. 


8 EBT upon a Bond, and declares per 8 libris; 
| and upon Dyer it appeared to be novenginta. Jones 
pro quer It is well enough; fo2 in Osborn's Caſe, 10 Co. 13 
ſeptungenta pro ſeptingent is well enough. Tomſon pro def: 
There is a Difference when it is fo2 Payment of 8 
ko then the Condition explains it; but here the Conditi0 
is fo2 a collateral Matter. Et adjournaturr. 


3 Poole 


have been but an Eſtate fo2 Life ; but if he had laid it in 


. WW” 5A 


— 


. 


a 


Poole verſus Molely. (457% 


CIRE & upon a Judgment. DO EY 
Che Defendant appears, and pleads an Accoꝛd with 


Satisfation. 1 
Fer Cur': It is no good Plea upon a Judgment. 


Wan Infozmatfon fo2 Barretry, it was ſaid, the Deken⸗ 82. 
dant ſtood upon his Pzotefion. But per Cur', There is 
no Pꝛoteſtion in caſe of the Beach of the Peace, no2 a⸗ 


nainſt a Rule of this Court. 


Captain Waters's Caſe. „ 


Soldier of his being arreſted, he ſent ſome of his Riot. 
Soldiers to reſcue him as he was coming from the 
Counter to Ludgate; who, being about thirty in Number, 

vith dawn Swozds reſcued him. 

| The Court ſafd, this was a very heinous Misdemeanoz, 

but they could make but a Riot of it; but if they had taken 


upon them to reſcue all the Soldiers that were in the Gaol, 
it would have been High Treaſon, fo2 it is a Kind of ſevy- 


ing War againſt the King; but here, it being but a Reſcue 
of a particular Perſon, it is a Riot only; and it was in this 
Cale declared by the Court, that no Soldiers were pꝛivi⸗ Privilege, 
leged from Arreſts, but are as other Perſons ſubjett to the 
ny . as Juſtices, Bailiffs, Conſtables, and the 
&c. | 


A Certiorari was bzought to remove an Ozder of Sefſions (460.) 
made by the Juſtices of Warwickſhire, whereby they Clergymen, 

had odered a Parſon to contribute to the Repairs of a 

Budge. per Curiam, Clergymen are liable to all Taxes rog cab 

dharged ſince Magna Charta; and they ſhall contribute to 314. 62: 

the Gaol and matmed Soldiers, and to Highways, and that 

Clauſe, Eccleſia Anglicana ſit libera, extends only to Charges 

then in Being. Sls ne n 


5 bo Silley 


/ 
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. 
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enn ; 


(49%) | Silley verſus Silley. 


OW per Curiam a Superſedeas was granted, and a Dir. 

- ference was taken between this Caſe and the Lad, 

Wortley 8, fo2 there the Pꝛoꝛogation being fo2 two o; thyy 
Terms, it was great Delay ; but here, it being but kram 
the 3d of November till the 7th of January following, it con 
not be ſaid to be fo2 Delay. . 


Ante Caſe 
oy, 


. 


28 — 
Tem. 8. Ill. 
In Banco Regis. 
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462.) _ Taylor verſus Holmes. 


IHE Defendant had bzought au Afton of Crovir 
and Aſſumpſit againſt the Plaintiff, aud recovered, 
_ =  alligned fo2 Erro2; and the ſole Queſtion was, 
whether Trover and Aſſumpſit might be laid in one Declari 
tion? It was agreed, that Debt and Detinue may de joined 
together, becauſe every Debt ſuppoſes a Detinue, al 
they are of the ſame Nature; and ſo fo2 ſeveral Debts 
a Man may declare fo2 100 l. and alledge ſeveral Detts 
to make it out. Bro. Joyndre en action, 37, 97. But Don 

| — 


4 


De Term. S. Hill. 1673. 
and Treſpaſs cannot be jolned, becauſe one is fo2 a Duty, 
the other ko: a To2t; and ſo here the Aſumpſic is fo2 a 
Duty, and the Trover koz a Tozt; and Levinz, who ar- 
gued fo2 the Defendant in the Writ of Erroz, relfed upon 


1 Cro. 20. White und Ryſden. Sed ſemble a moy, q' il caſe 


ne vient al ceo, q' tort il ne ariſe de meſme foundation. Curia ad- 
viſare vult. Poſt Caſe 47, „ 


2230 +. . * k "I 
— — 
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5 


Lomax ver ſus Armorer. Trin. 1673. Rot. 434. (463.) 


Crit of Dower was bzought by Bill in the Court of erecho1a. 
Newcaſtle, and Judgment being there given fo2 the Error. 
Plaintiff, a Writ of Erro2 was b2ought ; and afligned fo2 

Erroz, that baſe Courts cannot hold Plea of Matters of 

' Freehold. Britton 128. b. Nat. Brev. 47. a. 2 Inſt. 311. 3 Cro. 1 Roll. 793, 
101. 44 Ed. 3. 28, 37. 50 Aſſiſe, pl. 9g. Though a Fine may 

- be levied in a baſe Court, yet that is an amicable Writ, and 

is no moze than a Feoffment , and pet it is held, that a 
Pꝛeſcription to levy a Fine in a baſe Court is not good, 

3 Cro. 114, 116. Owen 93. And the Reaſon is, becauſe the 

King would loſe his King's Silver; and that is the Reaſon, 

that of Antient demeſne Lands a Fine may be levied, be⸗ 

cauſe there no King's Silver is due to the King. Adviſare 


vult Cur... 
Poſtea Term. Hill. jud' fuit reverſe. 


2 (464) 
þ* ROR to reverſe a Judgment in Monmouth. Conſuetudo. 
The Erroz was, The Court is ſaid to be held by | 
Letters Patent, and by a Writ of Right Patent makes 
Noteſtation to ſue in Nature of an Afliſe ſecundum con- 
ſuetudinem Curie illius; whereas it is tmpoſible that there 


=_ * any Conſuetudo, if the Court were held by Letters 


Termino Paſchæ 


In Banco Regis. 


(465) henſon verſus Hudſon. 


Common Re- Being ſeifſed in Fee makes a Feoffment to the 
Ce of B. and the Heirs of his Body, Remain- 
"YL der to C. and the Heirs of his Body, &c. pꝛo⸗ 
3 2 vided, that if B. ſhall die without Peirs of his 
eb. 237. Body, then D. ſhall have a Rent iſſuing out of the Lands; 
B. makes a Leaſe fo: 1000 Pears, and then levies a 
Fine and ſuffers a Recovery, and dies without Jſſue, D. di⸗ 
ſtrains fo2 the Rent, and the Tenant of the Land bzings a 
Replevin., 2 Queſtions. | | | 
. x. TWhether oz no this Rent were not barred by the Reco- 
very as well as the Remainder, if no Leaſe had been made? 
2. Chether 02 no it ſhould continue during the Leaſe? 
Obj. 1. AS to the firſt Point it was objeffed, that the Rea ⸗ 
ſon of the Bar of a Common Recovery was from the ſup: 
poſed Recompence in Ualue that went to the Remainders, 
and this being a Caſe where Recompence cannot poſſibly - 
enure, (viz. to this Rent iſſuing out of the Land) the Reaſon 
of the Bar failed, and ſo by Conſequence the Effect of it. 
Obj. 2. It was objefted, that in Judgment of Law, the 
Creation of this Rent ſhall pzecede the Creation of the 


Eſtate tail, as it ſhall in many Caſes, ut Res magis valeat 
W, * rom 


2 Lev. 26. | 
Mod. Rep. 


': QT 
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quam pereats as appears in Whitlock's Caſe, 8 Co. and 1 Co. 
rredon's Cale, and in 3 Cro. 792. White and Geriſh's 
Caſe, where a Render in a Fine is made to one in Tail, 
| ;emndzing Vent, and if Tenant in Tail died without Iſſue, 
uod Tenementa prædicta remanebunt t0 another in Fee ; It 
was adjudged there, that although all were by one F ine, yet 
in Judgment of Law it ſhould operate as at ſeveral Times, 
iz. as rendzing the Tail at one Time and the Reverſion at 
another, becauſe the Reſervation ſhould not be void, and 
there although a Common Recovery was ſuffered, yet it was 
reſolved, that the Rent by that was not extinck. 5 

Ad primam, Jt was anſwered by Hale Ch. Juſt. That the - Roll. Rep: 
Reaſon of the Bar of a Common Recovery is not from the Cola ;. 
ſuppoſed Recompence only, but the Remainders and all 
Charges created upon it are barred alſo koz this Reaſon, 
becaule when a Recovery is ſuffered by Tenant in Tail, it 
doth operate by Way of Continuance and P2otraftion of the 
Eſtate⸗tail; ſo that whereas befoze there was a Poſſibility 
that the Remainders might come into Poſſeſſion, now that 
| Poſſibility is deſtrayed, as it is ſafd in Capeil's Taſe ; and « Co. 62. 
fo that Reaſon all Charges created by the Remainder⸗man 
fall to the Sꝛaund; and (he ſaid) this Pꝛivilege of barring 
the Remainder, is as it were the antient Pyivilene which 
vas at the Common Law, which is pꝛelerved notwithſtand⸗ 

ing the Statute de Donis. Foz thoſe Eſtates, which are now 
Jntails, were at the Common Law Fees conditional, and 
no Remainder could be limited upon them, and the Party 
poſt prolem fſuſcitatam might have aliened to whom he had 
pleaſed, and notwithſtanding by the Statute de Donis this 
was made ſuch an Eſtate as a Remainder might be limited 
upon, pet the ancient Paivilege of aliening abſolutely (by a 
Common Recovery) hath been all along continued to him; 
| {fo that the Recompence ſuppoſed is not the ſole Reaſon, 
| though there have been ſuch Opinions, and fo2 that Reaſon 
dome have thought, that if there be a Gift in Tail, Remain- 
der fo2 Pears, that Tenant in Tail could not bar this Leaſe 
to) Pears, becauſe the Leſſee could not have Execution of 

the Recovery in Ualue; but it is now clear, that ſuch a 
Leaſe fo Pears will be barred. 

{ 2. And as to the ſecond Objeſtion, he ſaid, that here the 
Creation of the Rent cannot be ſuppoſed to p2ecede the E⸗ 
liate tail, becauſe it is to ifſue out of the Remainder; and 
this differs much from the Caſe of White in 3 Cro. 792. fo? 
there the Rent iſued out of the Eftate-tafl, and there might 
bell be ſuppoſed to pzecede the Gꝛanting of the Reverſion, 
3 and 


—___—— 
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and there indeed a Recovery ſuffered by Tehant in Ty 


could not bar no2 ertingufſh the Rent; fo2 Tenant in Tz; 
ſhall never by his own Ack bar thoſe Charges that are upon 
his own Eſtate; but koz the Remainder, as he may bar 
that, ſo he may alſo bar all Charges upon it, becauſe whey, 
Recovery is ſuffered, the Recovero2 comes fn under the 
Continuance of the Eſtate⸗tail, and the Remainder, upon 


which the Rent is charged, never comes in eſſe; but the e. 
tate of Tenant in Tail, which befoze was determinable jy 


1 Keb. 462. 
Siderf. 102. 


Shepard 47. 


bis Death, without Jfſue, gains as it were a Continuance 


fo2 ener; and that is the main Reaſon of the Judgment ir 


Capell's Caſe. . 
And therekoze he ſaid, there was no Eſtate that hangs up. 
on an Eſtate⸗tail by Tay of Remainder, but might be bar⸗ 
red by Tenant in Tail. = 5 
It is true, that in ſome Caſes an Eſtate, that is to take 
Commencement upon a Contingency, after the Determina: 
tion of an Eſtate⸗tail, cannot be barred, as it was held in 
Clarke's Cale, that if A. being ſeiſed in Fee, makes a Leaſe 


koꝛ 1000 Pears, to commence after the Death of B. without 


Iſſue, and then a Gift in Tail is made to B. and the Heirs 


ok his Body, B. cannot bar this Leaſe fo2 Years, becauſc 
it was a Charge upon the Land bekoze the Eſtate of Tenant 


in Tail was created; and this was Judge Bartler's Conti: 
vance; fo2 if the Leaſe fo2 Years had been created by the 
ſame Conveyance with the Eſtate⸗tail, it was held in that 
Caſe, that it might have been barred by a Common Recs: 
very. ET, - | | | 
And ſo fn the Caſe of Pell and Browne, 2 Cro. 590. thete 
was an Eſtate in Fee⸗ſimple determinable upon a Conti: 
gent; and the Eſfate that was to come after, was by Way | 
of Contingency and executozy Deviſe, and not by Way of 
immediate Remainder (fo2 that could not be the Firſf, being 
a Fee⸗ſimple) and ſo that was but a Poſlibflity which could 
not be barred by a Recovery, foz a Recovery againſt Cc: 
nant in Fee-ſimple ſhall never bind a collateral Jntereſ, 
Title oꝛ Poſſibility, Condition o2 Covenant, &c. 
And therekoze if a Man makes a Gift in Tail upon a col 


lateral Condition, and Tenant in Tail ſuffers a Recover), 


the Condition is not extinguiſhed; but if a Gift fn Tail be 
made, rendzing Rent, and fo2 Non-payment to re-enter, if 
Tenant in Tail ſuffer a Recovery, the Rent remains, bl 
the Condition is gone, becauſe the Reverſion is deſtroYfl; | 
and it ſeemeth per Hale, that no Charges that are laid vu 

the Eſtate-tail by Tenant in Tall, oz that are charged 


I 


— 
. 
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the Fee befoze the Creation of the Eſtate⸗tail can be avoided 
þp a Recovery ſuffered by Tenant in Tail, 
and therefoze if a Feoffnent be made to the Ale of A. fo2 
Life, Remainder to B. in Tail, &c. Pꝛovided, that it ſhall 
be lawful fo2 A. to make Leaſes fo2 twenty-one Pears in 
1oſſeſſion 92 Reverfion; A. makes a Leaſe to commence af- 
ter the Death of B. without Iſſue, and then K ſuffers a Re- 
- covery, this Leaſe will not be barred, becauſe in Conſtruc⸗ 
tion of Law this doth not ariſe out of the Eſtate fo2 Life, 
but of the Fee pꝛecedently to the Eſtate⸗tail. But whereſo- 
ever an Eſtate fs to take Effeck by Way of Remainder, it 
ſhall be barred, as in Moor 73. Ab. 33. pl. 192, 201. A Deviſe 
in Tail to B. and if he died without Iſſue, that his Execu⸗ 
toꝛs ſhould ſell, he ſuffers a Recovery, Reſolved, that they 
could not ſell. 7 1 : N 
A contingent Remainder will be barred, as a Gift to A. 
with Remainder to B. if he pay 20 l. if A. ſuffers a Reco- 
very, the Remainder will be barred, 


. 


But fo? all Charges upon the Eſtate⸗tail they will con⸗ 
tinue upon thoſe that claim under Tenant in Tail (as the 
Recovero? doth) though the Jfſue will avoid them; as if Te- 
nant in Tail grants a Rent, and then makes a Leaſe ſecun- 
dum Stat. 02 ſuffers a Recovery, the Leſfee 02 Recoveree are Cro. 103. 
| chargeable with the Rent; and ſo it is if Feme Tenant in ! Poll. 389. 
Call grants a Rent, and takes Þusband and dies, the Te- 335 . 
nant by the Curteſy is chargeable, becauſe he comes in un⸗ 
der the Eſtate of Tenant in Tait. 1 Tr 
And all the other Judges feemed to agree with Hale in 
Dpinion, that the Rent in this Caſe was barred, foz, 
2. As to the ſecond Point, they ſaid the Leaſe could not 
preſerve it, fo2 that was derived out of the Eſtate which 
was never chargeable with Rent, but that was to iſſue out 
ok the Remainder. Adjournatur. 44 
Though it ſeems the Leaſe in this Caſe is 'unavoſdable 
either by the Iſſue in Tail 02 Remainder, Shepherd's Touch- 


ſtone 41, 


Hamond verſus Rockwood. e V 


Emorandum, That an Aﬀion bꝛought in an inkerioz stat. 
Court, 702 an Aſſault and Battery, was removed in⸗ Doln and 
tothe King's Bench, and upon Trial the Jury gave 6 5. 8 d. Pelte, 
Oamages, and 40 s. Coſts, and the Judge befoze whom it 
was tried certified, that the Allault was ſullictently p2oved, 


5 A The 
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Che Queſtion was, whether 62 no, in this Taſe, the Plain⸗ 
_ tiff ſhould recover any moze Coſts than Damages? aud 

thee Points were moved, ES 

1. Whether or no the Judge had ſufficiently certifien, 

becauſe it was, that the Aſſault (and not the Aſſault and 

Battery) was ſufficiently pꝛoved: 5 

. Whether 62 no, ik the Coſts and Damages given by 

the Jury exceed 40s. it ſhall be within the ac? 

3. Whether an Action commenced in an inferfo2 Conet 
onginally, and afterwards removed hither, ſhall be within 
the AX? And as to this Point J was told, that the Judges | 
of the Common Pleas had adjudged, that it was as to this 
all one as if an Aﬀton began here. 
4. I was told that the Judges at Serjeants Inn had differ. 
ed in their Opinions, whether o2 no Aﬀtons of the Cale were 
within the act; but the Opinions of moſt were, that they 
were not, no2 none but thoſe named, viz. Treſpaſs and 
Battery. | i . 


(468) Anonymus. 


Survivorſhip A Judgment was obtained jointly againſt thꝛee Perſons, 
ol Charge. and one of them dies, and the Party who obtained the 
Ante Cafe i 49. Judgment ſued a Scire facias agatnif the Erecuto? of him that 
was dead, and the two Survivozs. The Queſtion was, 
whether. o2 no the Executo2 was Hable to be ſued, oz whe- 
ther the Charge did not ſurvive ? And Saunders of Counſel 
: In. 386. with the Executoꝛ, cited a Caſe of Norton and Harvy, where 
Harvy being Executoꝛ was ſued, and pleaded ſeveral Judg⸗ 
ments, and that he had fully adminiſfred, and amongf other 
"Judgments pleaded one which was recovered againſt his Te- 
ſtatoꝛ and an Eſtranger; and becauſe he did not aver, that 
His Teftato2 ſurvived, the Plea was ruled to be ll; and in 
this Caſe the Judges ſeemed to incline, that the Charge did 
| | - ſurvive, and the Executo2 was not liable; but he might, 
| per Wylde, have ſued a Scire facias againſt the Peir and the 
„ 5 tmo Survivozs, becauſe as it charged the Realty, it did not 
i : "ſurvive, but he could not charge the Executoz. 


(469) MI Andamus was. prayed to ſwear the Church:warden of 
| IVI Wapping, and it was granted per Curiam, becauſe it is 
WM a tempozal Office. Style 299, 355. 75 
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17 was [aid per Hale, that a Reals of all Venus will, (470) | 
not releaſe any Thing of a Rent moze than the treat-® 
ages then due, neither will a Covenant not bꝛoken; as if a : rok 0 i 
Pan releaſe all Demands that he hath agalnſt him. 98. 
But ik he releaſe all his Right in the Land, this will er- Roll Rep. 
tinguiſh the Rent. 


Taler verſus Holmes. (4779 


HE Count ſeemeb to incline, that they would 1 not lie joinder in 
together; but Wylde fald, that (t was held by Rolle, Aon. | 
that if they were laid together, 'oud the Defendant demur- ee 
red, it would be bad, but it might be helped by a UerDitt ; 
but Hale {aid it was held in Flowerden and Kenwick's Caſe, 
that they would not. Per Wylde, An Executoꝛ may fn the 
ſame Declaration declare fo2 Rent due in his own Time, 


and fo2 that which accrued in the Teſtatoz's Time. Adviſare 
voluut. Z 


Tayler verſus Herbert. (472.) 


J Ndebitatus aſſumpſit fo2 101. and a Computaſſet for. 351. in Pleadings. 
the ſame Declaration. The Defendant pleads the-Statute 
of Uſury to the Indebitatus, and avers, that both the Indebi- Averment. 
tatus und the Computaſſet were fo2 the ſame Cauſe of Action. 5 
t was laid, that the Pleading that the Computaſſet Amounts to 
was fo; the lame Thing, did amount to the General Ie, a” 
and it will appear upon the Evidence. 
It was reſolved, that the Averment was naught, fo the 
Gwund of the Indebitatus is the Debt, and the G2ound of 
the Computaſſet ig the Account; and ſo it cannot be averred 
that there is the ſame Cauſe of both, eſpecially as it is here, 
where one is foz 10 l. and the other fo2 351. 
But Hale ſaid, he ſhould have pleaded the Statute to the 
Indebitatus, and then, that afterwards they came to an Ac- 
count fo2 the ſame Mares, &c. 
And in this Cale it was laid, if a Man plead only to Part, Plead to Part. 
th Ie Plaintif walt have Judgment koꝛ the Woe. 


[nn0ns fn Fait may be aſligned in the ſame Court (472 b. 


coram vobis reſidet. | T Errors in Fact. 
Hale 
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1 Cro. 514. 
Jones 411. 


_ Hale (aſd, The Reaſon why it was done in the King's 


Bench was, becauſe Niſi Prius's have rarely been award; 
_ from the Excheguer Chamber, though ſometimes thep 


have; and he ſafd, it is a Thing that is never done in 


the Common Pleas, but they bung Etroz in the x; 
_ Bench 8 e 2 in the King 


(473.) 


Covenant. 


Dering verſus Farington. 


. 


£ Ie Plaintiff declares, that the Defendant vendidir, cc 


ſignavit & tranſpoſuit 500 l. to him, that was wing to 


the Defendant by J. S. and that he did not permit him t 


r | 


Cuwo Queſtions were moved, 


. > 8 


1. Whether theſe Wozds ſhould amount to an implicit C 
_. venant ? And it was argued by Tomſon that they ſhould not 
although it were in Caſe of an Intereſt paſſed, oz a Poſer. 
ſion given; and foz that he cited 3 Cro. 157. 1 Leon. 179, 

1 Roll. 519. Bedford verſus Bull. go 

2. Admitting they would amount to an implicit Covenant, 
yet this being to transfer a Choſe in Action, and ſo void, 
the implicit Covenant is alſo void; and fo2 that he cited 


Owen 136. © Is | 
Per Hale: Although theſe Wlows may not amount to an 


implicit Covenant againſt Eigne Titles, pet they may br 


Rentreſerved. AS a-Leaſe fo2 Pears, reddendo a Rent to a Stranget 


good againſt the Party himſelf and his Acts. 


though the Stranger can have no Remedy, pet ik the Bet 
be not paid to him, the Leſtoꝛ may have an Aﬀion of Cv 


venant. Sed agreatum fuir, & nul judgment dat”. 


(474) . 


Privilege. 


ip was ſaid by Hale, That the Liberty of the Rolls is lo 
pivileged Place, but as it is foz all other Courts eure 


1 - 


& redeundo. © 


(475) 


Uſe. : 


Croſſe verſus Scydamore. 


nE Caſe was: A. in Conſideration of natural Lobt 


to his Son, did bargain, ſell, give, grant, alien, il: 


 feoff, releaſe and confirm unto his Son; and it was found, 


that no Yoney was paid upon the Conveyance, no2 non 
mentionedto be paid upon it. 


f ond nm ket AMR. amndet 
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Che Queſtion was, whether 02 no this ſhould amount to wk 
a Covenant to ſtand ſeiſed by reaſon of the W02dg Bargain i 
and Sell, &c.? e | | e 


and reſolved per Curiam. that it ſhould; and upon a Writ 1 
ok Etro: the Judgment was affirnied, Vaughan and Thurland 1 


| | (ol 0 
. . e 
The King verpur eee (n 1 


5 ichards was outlawed fo; Felony befoze the general Par: tiene br 
dot which pardoned both the Outlawzp and the Fe- 7 
lonv. The Low entered upon his Lands fo2 an Efſcheat, 
(emble q fuir befoze the Pardon) ſo that he was fain to 
bung a TUrit of Erroz to reverſe the Dutlawzy, that he 
might be reſtozed to his Lands; and it was ſaid, that his 


= 


heir might have reverſed it, if he had died. 


Term. S. Trin. 
e 


In Banco Regis. 


— 


Pybus verſus Mitford. (476. b.) 

HIS Caſe was now argued by the Judges. 

And Twiſden was of Opinion, that re was no .. 
new Eſtate fo2 Life created in the Covenantoz by 
- Implication, and ſo by Conſequence to make him 
Tenant in Tail, by connef#ing his Eſtate fo Life and the 
Limitation to the Heirs Male of his Body by his ſecond 
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Tutte, and ſo by Conſequence the Limitation was void; E 
if Michael was not ſeiſed of an Eſtate⸗tatl, ſo that Ralph 


might take by Deſcent, he can never take dy Purchaſe, 


becauſe he that takes by Purchaſe muſt be a compleat Deir. 


and that be could not be ſo long as John was living, tho 
he might be a ſpecial Peir, fo as to take by Delcent, if it 
be an Eftate-tail. 1 Inſt. 26. b. And he held here, that the Co⸗ 


venantoz is always ſeiſed of his old Ale, and it never goes 


out of him, by realon there was no Perſon to take as his 
Heir Male by the ſecond Genter, by way of Purchaſe; and 


he ſaid, that here can no Ale be ſaid to return to the Co⸗ 


Eſtate by Im- 
plication. 


Ante Cale 9. 


K 9s 4+ > 


venanto? during his Life, becauſe here is no ſettled Cate 
from whence it ſhould return. 
And beſides, in a Conveyance an Eftate ſhall not be raiſed 
by Implication, although it may in a Mill. 1 Cro. 36, 
And he ſaid, that ff a Man poſſeſſed of a Term fo? 1000 
Pears deviſe it to his Executozs after the Death of his 


Wife, the Wife ſhall take no Eſtate by Implication. 
Moor 635. 


Oz if a Man deviſe an Eftate to a younger Son after the 
Death of J. 8. here J. S. ſhall take no Eſtate fo2 Life; be. 
cauſe an Heir ſhall not be diſinherited by an Jmplication, ut 
leſs it be a neceſſary one; as a Devile to his Heir after the 


Death of J. S. then J. S. muſt take, becauſe there is no Bo. 
dy to take; becauſe it appears plainly that his Intent was, 


that his betr ſhould not have it till akter the Death of J. 8. 
but in the Caſe befoze, the Heir hall have it during the 


Life of J. 8. 


And he ſaid, it may be a Queſtion, if the Intent of the 
Covenantoꝛ doth not appear plainly, that he would not take 


an Eſtate fo2 Life. 
1. Becauſe, as to the other Part of the Lands, he l. 
mits to himſelf an Eſtate fo} Like expꝛeüp, and here he 
omits it. 

But to that Hale anſwered, that there it was neceſſaty, 


becatife Jo. being named, had otherwiſe had the Eſtate pe⸗ 


ſently. 
2. Me covenants to ſtand ſeiſed to thoſe Uſes mentioned, 


-* expreſſed and declared in the Deed, and ſo declaring none to 


himſelf fo? Life, it is not reaſon to raiſe one by Conſtruction. 
And he ſaid, he did not underſtand my Lozd Cokes 


Comment upon the Cafe of Fenwick and Mitford, 1 Inf 2 


1154 | 
* 


where he ſays, that the Law creates a Uſe in him Kati 
his Life till the future Ae come in eſſe; fo2 where it is 


Lk 79 the Hetrs, it is the old le, aud would 1 


— 


— 
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-jout ſuch a Circuſty, ot an Uſe returning to bim fox his 
* in this Caſe he ſaid, after this Limitation the Cave⸗ 
1anta2 was ſeiſed of his old Fee, which was determinable 
kpon a Contingent, i. e. ik he had ſuch an Hetr Male by his 
cond Alike as was capable of taking by Purchale. 
But Wylde, Rainsford ang Hale argued againſt him. 


Aud Wylde and Rainsford held in this Caſe, that the Heir (7 


could not take as a Purchaſer, becauſe he is not a complete 
EIT | PEE Ts 

Put Hale was of Opinion, that if here had not been an 
Etate fo2 Life created by Jmplication in Michael, fo as that 
Ralph might be in hy Delcent, vet he held, that he might 


well take as a Purchaſer f and though he were not a com⸗ 
Þ 


plete Þeir, yet he was a ſpecial Deir by the ſecond Genter, 

and that might be a ſufficient Denomination of him as a 

purchaſer. Fo2, ——_ 1 

1. That was ſuch an Heir as the Coinmon Law took No- 

tice of. | 2 5 PE | | 
2. The Covenants? in this Conveyance takes Notice of 


Join as his Heir apparent; and therefoze it cannot but be 


intended that he meant an Eſtate to Ralph by that Name. 
veſides, it would be inconvenient in ſome Caſes, if ſuch 
an Heir ſhould not be a ſufficient Maine to take by Purchaſe; 
| as if an Eſtate was made upon ſuch a Condition as is in 
Litt, ſect. 352. and the Feoffo2 ſhould die, as in that Caſe, if 
| this ould not be a good Name of Purchaſe, the Condi⸗ 
tion would become ſmpoMble, becauſe the Remainder would 
be void; and he ſaid, he had never ſeen any Cale where 


* 


it had been adjudged to the contrarv. 


But as to the other Point theſe thzee agreed, that Mi- 


chael took an Eſtate ka; Life by Implicatlon; and then the E- 
tate being limited to his Heirs Male by his ſecond Mike, 


7. Jt was agreed by them all, that the Heir in this Caſe 
did not take by Purchale, but was in by Deltent. 

Fo? a Ban ſhatl never make his right Heir a Purchaſer, 
by the Name of Heir, without departing with the whole Fee, 


which he doth not, where an Eſtate reſults by Jmplication Ante cace 
io Like; fo2 where the Anceſtoz takes an Eſtate fo2 Like, 224 


his right Heir ſhall never be a Purchaſer. 1 Inſt. 319. b. 
And Hale ald, and ſo did the other two, that in this Caſe 
de miſt necefſartly take an Eftate fo2 Life, fo2 in caſe of a 


Covenant to ſtand ſeblend, ſo much as the Covenantoz doth jy, , * 


10 e remalus in Himſelf, 1 Co. 154. 1 And. 259. 
Bo. 2 Neceſſity that the Eftate mutk lodge fu fome 
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And this Limitation to the Peirs Male of his Body, 8 
is as much as if he had ſaid ro him and the Heirs Male 
aneCaſez24. &c. There is a great Difference between an Eitate erecy, 

ted at Common Law and the Raiſing of an Uſe, fo i z 


Man had given an Eſtate to A, fo Life, the Remainder to 


the Þeirs of his Body, this had been vold. Dy. 156. but x 


a Limitation of a Uſe it is good enough, 1 Roll. 239. 


This is perfefly accoꝛding to the Intent of the Patty, and 


that is the beſt Guide in Conſtrucion ok Deevs, lo long ag 
the Rules of Law are not violated thereby; it is plain here 
that he did intend an Eſtate fo2 this Son, which by thi 
Conſftrufton will be made good. : 25 
Obj. Pere the Covenanto? is ſeiſed of his old Eſtate til 
this new Uſe ariſe, which is but upon a Contingent, an 


till that ariſe he is ſeiſed of a Fee which cannot join with 


this, ſo as to make an Eſtate-tafl 8 
Anſw. Jt is the old Eſtate, but it is ſo modikyd, that 
tt cannot deſcend, and may well conſolidate with this Ettate, 
and the Fee doth not reſt in him till the Contingency fall, 


oz in Pagetr's Caſe, if he had had moze than an Eftate iu 


Life, there could have been no Amoveas manum; fo? if a Ban 


that hath a Fee determinable upon Contingenckes be at: 


tainted of Treaſon, &c. befoze the Contingents veſt, they 
aL. Ä 
2d Obj. No Eſtate ſhall riſe by Implication in a Dez), 
though it may in a Mill. VE 
Anſw. Pere is no new Eſtate to be raiſed, but the Mould: 
ing and Qualifying of the old Eſtate that was in him beko. 
234 Obj. A Man cannot give an Eſtate immediately to his 
Heirs, as Hob. 32. A Depiſe to his peirs is votd, and the 
Heir ſhall be in by Deſcent, 0 
- Anſw. Ik ſuch a Devile be qualified, it is good; as a vt: 


vile to his Peirs paying 201. to B. fs good, and the heit 


hall be in by Purchaſe; and he ſaid the Lo2d Pagert's Caſt 

reſoived--by-all the Judges of England, is expꝛels, that al 

Etſtate koz Life by Implication ſhall be raiſed, 1 Co. 154 
I ud. pro Def. contra opinionem Twiſden. 


(477) A Dm being granted 
Mandarus 1 A ſues to have ſt repealed, and to have Adminiſtration 
da ca. granted to him; and the Court granted a Pꝛohibition, the 

.. ſecond Adminiſtration being ready to be ſealed, but if it ji 


-paſſed the Seal, then per Hale, they would have granted 
Mandamus. DE 


» £32 S 


| Dminiſtration being granted to one Creditoz, anothe | 
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In Banco Regis. 


N Jnfant of twelve Pears of Age was Lefſo2 in E- Cots again 
- fenient, the Lefſee was nonſuit, the Father of = Infant. 
the Infant that pꝛolecuted the Suit was dead, 
jJ3o l. Coſts were given to the Defendant, . where- 
upon the Court made a Rule, that the Leſſo2 ſhould pay 
Coſts. Jt was doubted in this Caſe, becauſe of his Jnfan- 
cy; but if his Father had been alive, they would have made 
him pay the Coſts; oz if he had left Aﬀets, his Erecuto2 
N ; but here was no Body but the Inkant to be charged. 
v. vult. | 1 | : ed | - | 


o 


Dekins's Caſe. (479.) 


E was a Balliff of London, and a Juſticies coming th fue. 
the Sheriff, he ſeiſed the Defendant's Soods, and 

pretended he would carry them away; whereupon one of the | 

Defendant's Friends pꝛomiſed, that they ſhould be delivered 
to the Plaintiff in Satigfaition of his Debt. 

But the Court cauſed the Plaintiff to diſcharge the Pꝛo⸗ 

miſe, and to deliver the Goods to the Defendant, becauſe 

the Seiſure was illegal; fo2 upon a Juſticies the Sheriff 

ought only to take a Poxinger, oz ſome ſuch ſmall Thing, 


to make the Party appear. 
The Bailiff was committed. 
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(480.) 


Mandamus 


AnteCalet77- Style 8. 


81. 
10. 


| AuteGale(67. Smith and Neeſom; but Wylde ſeemed to incline to the con. 
Fault to being it hither, and he Hould not take Advantage 
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Judgment here in a Cauſe removed out of an inferfo2 Court 


ter had come now a-new, befoze them re integra, he ſhould 
think they ought to purfue the WMoꝛds of the Statute; ds 
© 1 | | | | 


— 


Emorandum, that a Mandamus was ſent to the Pyeroga. 
tive Court ko; to command them to pzove a Call. 


A Aktion of CTreſpals being bꝛaupdt in an inferig} 
Court, tbe Delendant removed it into the King's 
Bench, and there the Plaintiff recovered only 15. Da⸗ 
mages. The Queſtion was, whether he ſhould have any moy 
Coſts than Damages, becauſe this Ackion was not oziginally 
commenced here? And Twiſden and Rainsford inclined, that 
he ſhould not, fo2 this Action might be well ſaid to be con: 
menced here; ko; when the Cauſe came here, the Plaintif 
declared a-new; and ſo they ſaid it was held in the Caſe of 


trary, becauſe he ſaid here it was the Defendant's own 


by his own Ak. Et adjournatur, Hale abſent; and afterwards 
the Court was infozned, that the Common Pleas had ruled 
it, that in this Caſe-the Plaintiff ould have his Cos, 
becaufe the Statute ' ſays, Suits commenced in the Court 
at Weſtminſter : But Wylde ſaid, that when the Cauſe is te: 
moved hither, the Plaſntif declares a-new, and beging 
again; fo2 otherwiſe ns TUrit of Erro2 would ite upon a 


upon the 27 Eliz. c. 8. fo? that Statute ſays, firſt commen- 
ced there. Adjournatur. . „ 


| The King verſus N uton. 


A FOVED in Arreſt of Judgment, becauſe it fs ſaid 
VI ſcriptum indentatum (und doth not ſay, that it was ſeal- 
ed) whereby his Freehold was moleſted, and the Mods of 
Part of the Statute that relates to Freehold, but in the 
other it ſays only, Charter, Deed or Writing, where it It: 
tates to a Term fo2 Years. 5 
The Clerks of the Court laid, that the Pꝛeredents of the 
Court had been both Ways, and thereupon the Judges in. 
clined, that it might be well; but Twiſden faid, ff the Yat 


upon 


upon the Statute of Uſury, an Inkozmation is not good 
unleſs it be ſaid corrupte. 11 Co. 58, 1 Va? n 
and upon the Statute of Striking in the Church⸗pard, it 
{8 not good, unleſs it be lald Malitioſe, fo2 the Nlozds ok the 
Statute ought to be purſued =» 55 g 
Wylde ſaid, in the Common Pleas they declare upon a 
Pond per ſcriptum ſuum obligatorium, without ſaying Sigillatum. 
Saunders anſwered, that may be good, ko: it ſhall be in⸗ 
tended ſealed, otherwiſe it could not be obligarorium. And ſo 
if this had been factum indentatum, ft had been good enough; 
fp) factum had implied ſealed, Adjournatur, Hale abſent. 
But afterwards in this Term, the Court were of Opf- 
non, that it was not good, si le Date ſoit miſpriſe n'eſt bone. 
13 Co. 34 | 


Aftmall verſus Aſtmall. C459 


Nas R; to reverſe a Judgment in C. B. in a Mrit of view: 
Dower unde nihil habet, becauſe the Alem was not wer 
granted; and it was alledged, that although in a TUrit of 
Right of Dower the Uiew fs grantable, yet in Dower unde 
nihil habet it never was at the Common Law, becauſe the 
Woman that had nothing to maintain her ſhould not be de⸗ 
boxed in the Recovery of her Right. 45 Ed. 3. 1). 2 Roll. 
125. Co. Ent. 177. Raſt. Ent. 239. 2 Inſt. 481. 34 H. 6. 10, 3, 


_ Oke's Caſe. (484) 


Bligation to the Warden of the Fleet, conditioned foz Condition. 
CY true Impziſonimetit. The Defendant pleads, that it 
was fo; Eaſe and Favour. The Platntiff demurs. Jud. pro 
Def. The Bond is void at the Common Law, and > 
Long might have taken Iſſue, that it was not foz Eaſe 


Freke verſus Finch. (485.) 


Fe facis upon a Recogntzance (given in a Writ of Ex- Evfoppel. 
tod agatnſt the Ball, to pay, &c. ff the Judgment wre 
The Defenvants piead, that the Judgment was not ar. 

Prout pater per Recordum in the Erthequer Chamber. 
The Platutiff replies, that the Judgment was afftrmed in 
te Excheguer Chamber 


ber, prout patet per Recordntm, that wits 
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Cent by Mittitor into the King's * ench, und demands Judg Jude. 


ment, whether the Defendants ſhall be admitted to aver g. 


(486. 


| Covenant. 


Condition ſub- - 
tequent. 


* 


Saint this Retoꝛd. Reſolved they were 1288 


Leech verſus Vere 


HE Defendant covenanted with the Plaintif to pap 
his own Wife 501. per annum fo; ſeparate Mainte⸗ 
nance; pꝛovided nevertheleſs and upon Condition, that the 


TUife ſhould reſide at ſuch Plate: as ]. S. and J. D. Gould 


aͤppoint and appꝛove of. 


The Dekendant pleads, that the did not reſide at ſuch 


Place as J. S. and J. P. did appoint and appzove of, 
The Plafntiff replies, that J. S. and J. D. did not appoint 


and appꝛove of any Plate. 


(487.) 


The Defendant demurs, becauſe this Reſidence is in the 


Nature of a Condition p2ecedent, and ſo, there being no 
Perfo2mance of it, he ought not to have his Action. 
But it was reſolved per Curiam, That it was a Condf- 


tion ſubſequent, and ſo, there being no Beach of it, the 


Plaintiff hath good Cauſe of Aﬀton , and though they did 


appoint no Place, yet it ſhall be intended that they did ap: . 


pꝛove of that Place where ſhe did reſide, UNE the Oe 
were ſhewed. Jud' pro quer. 


& 


Garrett werſi Baskeryill. 


Stat. 21]:£.4- IN an Infozmation againſt the Defendant fo? — The 


Defendant pleads, that the Inkozmer did not Cwear 


ge Inkozmation: And reſolved to be no Plea, foz although 
t 


ye Dfficer be puniſhable fo? taking it without Oath ſecun- 


dum Stat. 21 Jac. yet the II is well enough with 
out ft, 1 Cro. 316. | 


The Lady 1 Lee of Fronely. 


{ Emorandum, That a Hibess Corpus was granted fo} the 
Lady Lee, upon a Suggeſtion of her being locked up 
by ber Þusband and abuſed, and none ok her Relatfons ſuf 
kered ta come near her; and a Pꝛecedent was cited, where 
the like. had been done in the Cale of Sir Philip Howard; 
and the Court ſaid, if theſe Things are pzoved upon Oath, 


* is good Cauſe to bind the Low Lee to the Meck - 


6 „ ants.” a a 


e> @Þ | 


* 


De 


good Behaviour; but ſhe being kept up could not come 
to exhibit Articles upon Dath, and ſo they could not grant 
a Supplicavit ; but when ſhe comes up ſhe may ſwear theſe supplicavit. 
Things. _ . 5 


WW KD. — 'Y 


Jenkins werſus Hermitage. (489.0 


/ Ovenant was bꝛought againſt the Erecuto? of the Leſſee Covenant. 
\ , fo2 Non-payment of Rent, upon an erpzeſs Covenant. 

The Defendant pleads, that befoze the Kent became due 
he aſſigned over to J. 8. 5 
The Plaintiff demurs. 1 5 
It was ſaid by the Court, that though the Defendant had Ante Cie 
alligned over befo2e the Rent became due, yet he might be! 
charged as Executoz upon the expzeſs Covenant; but he jones 223. 
could not be charged as Aſſignee, if he aſſigned over befoze 
the Rent became due; and here the Plaintiff hath Elefton 
either to charge him as Allignee o2 Executoz, and having 
charged him as Executo, it is no Plea; fo2 as he might 
have charged the Teſtatoz upon this expzeſs Covenant after 
Alignment, lo he may the Executoz, but then Judgment ſhall 
be only de bonis teſtatoris. Et conceſſum eſt, q action de det ne poſt cc 520: 
giſt verſus executor apres aſſignment accord. al Walker'g Caſe, 1 Cro. 588. 
3 Co. 24. uncore action de covenant bien giſt, 2 Cro. 522. Et if- Jones 223. 
ſint eſt com. ꝙ le leſſor ad accept del Rent per les mains de aſſignee. 


Ihe King verſus Ellis (490 


N Indictment of fozcible Detainer was found againft geanu. 

A Ellis, and he traverſed the Indictment; and the Party 81 86. 
that was put out moved fo2 Reſtitution ; and the Que 
ſtion was, whether oz no the Court ought to grant Refff- 
tution, after a Traverſe entered, and befoze Trial? And. 
they held that they might, accoꝛding to the Caſe in Dy. 122. 

But afterwards the Party pleaded, that he had been in 
Poſſeſſion thee Pears, accoding to the Statute of 31 Eliz. 
e. 11. Mhereupon they could grant no Reſtitution, 


Nicholls verſus Cotterell, (4010 
Ir Tam quam fo; following a Trade not having... . ... . 
I. been apprentice, &c. and it was queſtioned upon te 
Statute of 21 Jac. 4. whether this Aion might be bzought 
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©" here? And the Court ſeemed to incline, that although aj 
Poſt Caſe 660. Inkoꝛmation cannot be bꝛought here, but muſt be in the 


Jones 193. 
Style 223. 


merly adjudged in a Caſe between Hughs and Barnes, 1) 


(492. 


Arbitrament. 


the Umpire; fo2 the Time fo2 that is pꝛoperly on the third 


pleale, ſo as it be within their Time, Jud' pro quer: 


(493.) 


Account. 


Keil. 114. 


Uke the Caſe of an Aﬀton bzought in the Deber and Peine, 
here it ought to be in the Detinet only, which is Mattet of 
Subltanse; aud though the Defendant might well have 


”, 
* 


jefted againſt the Award of the Umpire, becauſe he was 
_ choſe by the Arbitratozs after their Power determined, fo; 
their Authozity ended the ſecond Day. But it was an: 


| I was moved in Arreſt of the ſecond Judgment (after the 


bought againſt the Defendant as Receiver of Goods ad met 
chandizandum, which it was ſafd ought not to be; but it 


County accozding to the Statute, yet becauſe an Action gf 
Debt cannot be bzought befoze the Juſtices of Oper and 
Terminer, noꝛ of the Peace, therefoze that ſeemed not ta 
be within the Statute; and ſo it was ſaid it had been ko. 


yy, — 2 22288 1 


Car. 2. in this Court. Sed adviſare vult. 


THE Condition of an Obligation was, that if A. and 
B. the Arbitratozs, made an End bekoze the third 
Dap ok October, then to ſtand to their Award; and if they 
could not make an End, then ik they choſe an Umpire, and 
he made his Award befo2e the ſeventh Day, then to ſand to 
* Upon the Pleading it appeared, that the Arbitratozs choſe 
the Umpire upon the third Day ok October; which was ob: 


ſwered by the Court, though their Authozity ends the le⸗ 
cond Day, as to making an Award, pet not as fo2 chuſing 


Day, when their own Power is determined, And per Til 
den, if they chuſe him the fourth oz fifth Day, o2 any Time 
before the ſeventh Day, it is well enough; and he ſaid, 
if the Arbitratozs lay down the Buſineſs, and give it off, 
yet they may reſume ft, and make an End when they 


Bradenend verſus Greene. 
firſt Judgment given quod computet) fo2 that it was 


ought to be as Bailiff of Goods, and a Receiver of Ys. 
ney, and ſo are all the Pꝛecedents: And it was urged, that 
this is Matter of Subſfance; fo2 a Bailiff ſhall have his 
Charges allowed him, but a Receiver ſhail not; and it 5 


* 


6 
1 


5 
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murred, yet ff it be Batter of Subſtance, it is Time e- 

- nough how to move in Arreft of this ſecond Judgment. 
But it was urged on the other Side, that it is well 
enough; and that there are Pecedents, Fitz. Account, 47. 
i Roll. 125, $75- And this is out of the Reaſon of the Dif- 
ference between a Eailiff and a Receiver, fo2 a Receiver ad 
merchandizandum fhall Have his Charges. Co. Ent. 42. And 
then it is but Matter of Fon, like Pretii inſtead of Valen- 
tam, and will not be ſufficient to arreſt Judgment; ad quod 
Curia inclinavit. Sed ad jour natur. 


Ren verſus Barnes. (4940 
DOvenant to pay ſa much a Tun. The Platntiff af: Intierty. 
4 ſigns fo2 Breach, that he delivered ten Tun and three don. 
pogſheads, and that he had not paid fo2 the thꝛee pog⸗ 
heads, And the Court ſeemed to incline that he need not, 
when it was to pay ſg much by the Tun; and remembered 
s a Caſe, where a Clerk Þ20aght an Aﬀton upon a Contraft vide i Rolle 
fo? ſo much a Quire fo2 Writing, and ſued becauſe he was 433. N25. 
not paid fo2 ſome odd Sheets; and there held, that the DOD 
fendant need not pay fo2 any Sheets under a Quire. 
Akterwards in Hillary Term following the whole Court 
were of Opinion againſt the Plaintiff, that the Covenant 
was not broken by not paying koz the odd Hogſheads. 


Right verſus Baynard. (495) 


HE Caſe was: A. was ſeiſed of B. Acre, F. was ſeiſed Repair of 
1 of G. Acre, aud H. was ſeiled of W. Acre, thzee Cloſes Frcs | 
adjoining to one another, and F. was to repair the Wound en 
between A. and F. and H. was to repair the Pound be: 
tween F. aud 1. A. puts his Beaſts intg B. Acre, and they 
frray into the Cloſe ok P. fo2 want of Repairs between B. Acre 
aud G. Acre, which F. ought to do, and out of the Cloſe 
of F. they ſtrap into W. Acre, the Cloſe of H. the Mounds 
being put of Repair between F. and H. which H. ought to 
repair; H. bzought an Action of Treſpaſs, and A. pleaded 
the ſpecial Matter. The Queſtion was, whether oz no, when 
the Beaſts of A. ſtray into the Cloſe of F. foz Default of 
Repairs by F. and. ſo were no Treſpaſers there, and 
then they firay into the Cloſe of H. ko: Default of Re- 
pairs by H. this ſhould excuſe the Treſpaſs of the Beaſts 
of A. ag it would have daue fo2 the Beaſts of F. * the 
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2 ſeemed to incline that it would not; koz thou gb H. 
wag bound to repair the Fences between him and P. and 
. fo the Beaſts of F. would have been excuſed if they had 


to repair is only perſonal againſt F. and his Beaſts, and 


Plea, the Right of Repairing the Fences between F. and 


Il # ff 2 p 22:34 7 be. 
* Al 36s. Tacke e 5OO, 


| e e maintainable againſt the Defendant, (Sheriff ok sul. 
1 the Caſe. folk) fo2 making a double Return upon a TUrit to elef one 


Knight of the Shire to ſerve in Parliament in the Place 
that he did it falfly and malicioufly, & ea intentione to put 
_ Lontroverting and matntaining His Eleftton beto2e he could 


- fit in the Houſe, 800 l. being given in Damages by a Juty 
of Middleſex, Jt was moved in Arreſt of Judgment by M. 


no Action on the Caſe lay at Common Law, and therefo:: 
that Statute gave Remedy, 


+ +t Obj. An Aﬀton of the Caſe lies in other Caſes again 
b this? | 
| in many Things. 


ive, but not here, 
2. In other Caſes, if the Sheriff be doubtful, (as in d 

Pi fa of the Pꝛoperty of the Goods,) he may take Sell. 
rity ok the Party, fo2 whoſe Advantage he makes the 3 
fo.” to ſave him harmleſs; but here it is a Crime if hed 00 
lo. Dy. 168. 


Matter whereupon the Return is made; but here the C 


ſtrayed into his Cloſe, pet the Pꝛeſcription that bind; him 


not againſt all Beaſts that come into his Cloſe, vide 10 
E. 4.7. 22 H. 6.36. And Twiſden ſatd, if this were a good 


H. would be tried between A. and H. but he thought A. mu 
be put to his ſpecial Ackion on the Caſe againſt F. fo) not 
repairing, per — &c. Sed ad viſare vult Cur”. 


Sir Samuel Barnardiſton verſus Sir Will. Soames 


HE Queſtion was, Whether an Afﬀton on the Caſe was 


of Sir - 


who was dead; the Plaintiff declaring, 
him to great Charges, whereby he was damnffied 1000]. in 


Attorney General, that the Action was not maintainable: Foz, 
if the Sheriff had made an undue Return, he had his Re: 
medy upon the Statute of 23 H. 6. and bekoze that Statute 


93 1 two Dbjettions lie in my Way that ate to 
the Sheriff fo2 a kalle Return, and therefoze why not in 
Anf. This differs from other Caſes of Sheriifs Vetutus 
x. The Return or the Sherlff in other Caſes (s don 


z, Ju other Caſes the Courts have Jurtsvition o 1 


5 try 
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ry, into which Court the Return is made, have no Juriſ- 
dition of the Matter. 


+ This is not in a Caſe between Party and Party, as 


other Caſes are, but here the Government is concerned, 
- Reaſons why no Action will lie. e 

1. From the Penning of the Statute of 23 H. 6. fo2 that 
recites, that the Patty wanted convenient Remedy at the 
2. Here the Sheriff is a Judge, and it is not an Act merely 
miniſterial; and where a Man doth a Thing as a Judge no 
ation will lie againſt him; and the Reaſon is, becauſe a 
Judge ought to have Courage, and not to be awed with 


the Fear of an Aſtion; fo2 that would be a Beans to make 
him partial to that Party that was moſt likely to trouble 


him with Aﬀtons, 12 Co. 24, 25. That he is a Judge ap- 
pears in ſeveral Acts of Judgment in determining the Elec: 


tion. 1. Whether the Eleto2s have 40s. per ann. 2. Mhe⸗ 


ther it be Freehold. 3. Whether it be their own without 


Fraud; fo2 ft is common to make Freeholders by fraudu- 
' lent Conveyances to get Uoices. 4. TUhether they be reſi- 


dent in the County, And theſe are all Matters of Difficulty ; 
and 13 & 14 Regis Hill. Rot. 1884. C. B. Mꝛ. Lechmer's Caſe, 
it was held, that the Sheriff was a Judge, and ik ſo, cer⸗ 
tainly none hath need of greater Courage, and ſo ought to 
be free from the Fear of Actions. 2 

z. The Sheriff in this Caſe is an Officer, not ſuboz⸗ 
dinate to the Court of Chancery, but to the Parliament; and 
in caſe of the Death of any Member, the Chancery cannot 
iſſue out a TUrit to chuſe a new Member without a TUar* 
rant from the Speaker; neither can that Court meddle with 
the Return, but it is to be decided in Parliament; and 
the Parliament ſeems to take Care to free the Sheriff from 
Attions, fo2 ik he hath made a falſe Return, and they 
_ appoint another to be the Member, they cauſe him to mend 


his Return, and when he makes a double Return, after the 
Cauſe is determined, they cauſe one to be taken off the File. 


and the Houſe do allow of a double Return in difficult 
Caſes; and if he do it in plain Caſes they fine him: And 
a double Return is like the Adjournment of a Cauſe by 
a Judge of Afſiſe propter difficultarem ; and though that doth 
Vvecaſion Expences, pet no Action lies againſt him. 

_ 4 In this Action the Right of Eleftfons muſt come in 
Dueſtion, and the Defendant muſt controvert it (at leaf) 
in Hitigation of Damages, and this is to queſtion an Of- 
ficer of Parliament out of Parliament. 

5 
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. My laſt Reaſon is Littleron's own Reaſon, Cuch m 


Atklon as this was never bzought befoze, and therefoy it 


ſhall be pzeſumed, that none ſuch will lie: Indeed there was 


658, but no Judgment was given, but it was adjourned in. 
to Parliament. * 

. 2d Obj. It being alledged, that it was done falſo & maj. 
tioſe, that will maintain the Action. 
- Anſ. hen the Nature of the Thing will not bear an 


1 Rol. 108. 


.4 Co. 28. an Action on the Cale will not lie againſt a Loy 
of a Mano; fo2 not holding a Court, whereby a Copyholder 
might be admitted, though it be laid. falſo & malitioſe. 


Poſt Caſe 579. Madiſon had an Annuity during the Life of Sir Tho. Wor. 


4 Co. 18. 


much as i it had been conclaſive, it is Reaſon he ſhould 
Ad tertiam, The Sheriff is an Officer as well to the Coutt 
of Chancery, as to the Parliament, and muſt make his.Re- 


teſly, and J. 8 killed him, whereby Madiſon loſt his Annuity, 
Reſolved, that no Aﬀion would lie againſt. him that killed 
him, though it be laid falſo & malitioſe, and to the Intent 


to determine his Annuity. And in the Caſe of Gave v. Gol, 
Mich. 23 Car. 1. Rot. 22). where an Action was bought kon 


Slandering his Title faſſo & malitioſe, where it was fo; ſay: 


ing, that he himſelf had a Title; reſolved that it was not 


aſtionable. And ſo it appears by theſe Caſes, where the Ng: 


ture of the Thing will not bear an Action, falſo & malitioſe 
will not ſuppo2t it ; and ſa he concluded, and pzayed that 


Judgment might be arreſted. 


Fo2 the Plaintiff it was argued by Maynard, Jones and Ofy. 
And they ſaid, here were all Things requiſite to maintain 
an Action, viz. Damage to the Party and Prejudice to the 
Publick, and a Falſity againſt his Dath; and tho? here be 

a Publick Pꝛejudice, yet where the Party hath a particular 
Damage he may have an Action; as in caſe of a Publick 
Nuſance, ff any particular Party be damnified, he may 


have his Aion; and as to the Differences taken by Mz. At- 


torney General between this Return and others of the She. 


riff, they anſwered, 


17 > 


Ad primam, Though the Return of the Sheriff be not 


Loncluſive, yet the Party being damnified, though. not ſo 


— 


4 


„Al quartaw, Though: the Publick be concerned, pet the 
Party man aug bis Anton, as. in caſe.of a Nufante. 


5 "Ea And 


. 


the Caſe of Nevill and Stroud in the Common Pleas, F ono 
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And the Sheriff is no more a Judge in this Caſe than in 


wery Return that he makes; fo2 in all of them there muſt be 
ſomethitig to judge ok, whether Fieri facias, Extendi, &c. 
Che Statute of 23 H. 6. doth not ſay there was no Remedy 
bekoze, but only that there wanted conventent Remedy, and 
ſo gives 1001. which was a great Sum in thoſe Days. 
And in this Caſe the Right of Eleſtion cannot come in 
Queſtion; fo2 here the Party that bzings the Action is the 
Perſon that ſits in the Þouſe by the Uote of the Houſe, and 
ſo differs from the Caſe of Nevill and Stroud; fo? there Nevill 
was never admitted into the Houſe, but here the Action ts with 
the Judgment of Parliament; and here the Party could not 
hing an Action upon the Statute, fo2 the Sheriff hath re- 
turned him, though he hath returned another with him, and 
the Act is fo2 not returning duly. | 

and although the like ation were never bꝛought befoze, 
yet that is not material, if it be agreeable to the Rules of 
Law; and Iiittleton's Caſe is upon a Statute that ſeems. 
to be antiquated by Reaſon of its not being put in Execu⸗ 
tion. i Heme 

And whatever-Oilciculty the Sheriff was in about it, that 
0ccationed the making of this Return, yet the Judges are to 
judge upon the Recozd before them; and there it appears 
lot, that he was in any Oifficulty, but that he did it faiſly 

and maiitiouſly, 5 | 

Ofly: Statutes concerning this Matter were obſerved 
T TH, es. HS 

And the Sheriff is not a Judge here, but a Miniſter, foz 
vhen he is to make his Return to a Court, he is not a 
| Judge, indeed in Rediſſeiſin he is a Judge, but there he 
makes no Return to the Court. 1 Roll. 738. 14 Ed. 4. 1. 

The Statute ok 23 H. 6. being an Affirmative Law, the 


Party may, if he pleaſe, take his Remedy at Common Law 


4 Ed. 4.12. 12 H. 6. 5. Cro. 64. 4 Inſt. 226. 
And though the Right ok Election do come in Queſtion, 
bet this Court ſhall hold Plea of it. Raſt. Ent. 417. 

And though this Court have not ozginal Jurfsdifton of a 
Vatter, yet the Party may ſue here fo2 Damages. As if a 


Van be malitiouflp ſummoned. in the Spiritu 
(tihency, &e.. 1 Roll. 93, 112. x Cro. 320. 


ment, b 


dere was-no-parttcutar Dimage:la: blit here! 
Ao rttcular Damage lad, but here it is ſaid in 
eimer tin, that it was ea intemione td" put biu 


1 
> 41 
* 


* 


Scroggs 


Beſides, this Aﬀion fs not laid ko? Watters: in Purlia · 
ut ka Matters out of, Parliament; fit” Nevill's-Caſe -- 


* 4 - . . 
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Scroggs pro Def. Jf the Sheriff map lawfully make a 
double Return, then falſo & malitioſe will not maintain the 
Action; and whether he may lawfully do it, o2 not, is deter. 
minable in Parliament, and in ſome Caſes it may fall dut 
that he muſt make a double Return, as if the Uoices wer: 
equal, Ss 
Pe took an Exception to the Recozd, becauſe it is Caſd at 
the County-Court held coram vicecomite, whereas the Cong, 
ty-Court is held coram ſectatoribus. But to that it was an. 
ſwered, that in the Court at elefting Parliament⸗Men, the 


Sheriff is Judge, and ſo it is held in Buckley's Caſe, Pla. 
118, Adjournatur. Poſt Caſe 500. 


Ter M. 8. Hill. — 
18 1674. 
In Banco Regis 
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(497) Hao ver ſus Style. 


| PoliCalegog. HE Caſe was but this: Leſſee fo Pears, and 18 
Spe Ver 8 I Stranger accepts of a Leaſe and Releaſe t 
Ler.1u6. . che Queſtion was, whether 02 no this n 

107, Leaſe were extinit by the Acceptance of this Leaſe and i 


eg Ked, 283. 
i Pemberton 


leaſe? 
EL 
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pemberton pro Quer. That the old Leaſe is not extinguiſh⸗ 
ed no2 ſurrendꝛed. V 
gt the Common Law, befoze the Statute, if Leſſee fo2 
Pears accepts a Leaſe, though it be ſhozter than the old bol Cae543] 
Leaſe, yet the old Leaſe is gone by it, and co it is ſince the 
Statute, if he accepts a Leaſe to his own Uſe; but if he 
accepts an Eſtate to another's Uſe, his Term is ſaved by 
the Saving in the Statute of Ales, which was put into the Surrender, 
Statute to keep the Balance even between the Ceſtuy que Uſe. 
and the Feoffee, that what Equity would have given him 
befoze the Statute he ſhould now be acku ally ſeiſed of in Law, 
and certainly befoze the Statute, if Termoz had accepted a 
Leaſe and Releaſe to Uſes, the Ceſtoy que Uſe ſhould have 
had no Equity againſt him fo2 his old Term; and if this 
Conveyance had been by Fine oz Feoffment, the Term had 5 
been ſaved, as appears by the Caſes cited in Lillington's Poſt Caſe 543. 
Caſe, 7 Co. 38. and there is no moze Equity in one Caſe 
than the other; and although it hath been objefed, that the 
Term is merged by the Leaſe, which is to his own Uſe; yet Extinguitt- | 
the Leaſe and Releaſe are but one Conveyance, and though 
the Releaſe bear Oate a Day o2 two after the Leaſe, yet it 
is well known, that generally they are ſealed immediately Poſt Caſes 45: 
one after another; ſo that admitting it to be extinguiſhed by 
the Leaſe, yet the Releaſe hath revived it, and Sir Jo. Cur- 2 Roll. 263. 
ſon's Cale was relied upon, which ſeems to be a ſtronger 
Caſe than this. 2 Cro. 643. 4 Leon. 234. | e 30-7. 
The ſecond Doubt was, Admitting here be an Extinguiſh- 
ment, whether it be fo2 the Whole, oz only fo2 a Moiety, the 
Conveyance being made to the Leſſee and a Stranger; and 
he held it ſhould be fo2 a Moiety; fo2 he ſaid the Reaſon of 
Extinguiſhment was the Acceſſion ok the Reverſion to the 
Term, which was utterly inconſiſtent with it, ſo as both 
could not ſtand together in the ſame Perſon, and it was nat 
(as hath been objecked) the Admitting a Power in the Leſſo2 
to grant, and that appears by this Cale; Leſſee pur 20 ans 
fait leaſe pur 10 ans, le darrein leſſee accept Leaſe del Leſſor, n'eſt 
Ig and yet there the Leſſee admits a Power in the 
And therefoze the Extinguiſhment of the Leaſe being by 
the Acceſſion of the Reverſion, the Quantum of that Acceſſion 
will be the Meaſure of the Extinguiſhment. 
Welt pro Def. argued, that here was an Extingulchment 
by the Acceptance of this Leaſe, upon which the Releaſe was 
to enure; fo2 the Bargain and Sale fo2 a Pear was to his 
dun Uſe, and then it is not within the Saving in the Sta- 


5 F | tute 


EL 
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Condition to X. him 3 1. per ann. fo? five Pears next enſuing, then the 


8 Leaſe to be void; and afterwards gives a Bond, with Con⸗ 


tute ok Ales, fo2 that is where a Man is ſeiſed to an. 
other's Uſe, there all Rights, &c are ſaved, 
we admitted, if a Releaſe had been made to the firg Let: 
| fre to Uſes upon his old Leaſe, that it had been ſaved 
and he held, that if a Bargainee betwirt the Leaſe and ge. 
leaſe grant a Rent-charge, and then the Releaſe is made tg 
Uſes, yet this Leaſe ſhall be in Being as to the Charge 
and no May to avoid it but in Equity. . 
Hale ſeemed to incline, that the Term was not extinguiſh⸗ 
ed, it being found in the ſpecial Uerdif, that.the Leaſe was 
made ea inrentione that a Releaſe ſhould be made, sed ad. 
Jjournatur. Poſt Caſe $95. | | 


. A Leaſes Land to J. S. upon Condition, that if he pai 


dition to perfozm all Covenants, &c. and Conditions in the 
ſald Indenture of Leaſe; Debt being b2ought upon the 
Bond, the Defendant pleaded Conditions perfozmed, The 
Plaintiff aſſigns a Breach, that he had not paid the 31. per 
annum Aaccoming to the Condition in the Leaſe, The De: 
kendant demurs, 3 3 
And the Quefffon was, whether oz no the Condition of 
the Bond was broken by not paying the 31.? And it was 
argued fo2 the Defendant that it was not; becauſe the 
Defendant had not covenanted to pay 31. but had tt at 
his Election, either to pay the Money, oz elſe let the 
Land. But Hale ſeemed to fncline that the Bond was 
forfeited; fo2 if the Moꝛzd Conditions ſhould not relate to 
that Clavſe of paying the 31 it would be void: And he 
ſaid, ſuppoſe the Condition of the Bond had been only to 
perfo2m all Conditions in the Leaſe, certainly it muſt have 
related to that; and now, when it is foz Perfo2zmance of 
all Covenants and Conditions, it will be as effeffual ; fo! 
the Tow Covenants ſhall relate to the Covenants in the 
Leaſe, and Conditions to this Condition. Sed adjournatur. 


(499) * Fir Ric. Harriſon's Caſe. © 


Abatement ef A Urit of Covenant to levy a Fine is ſued out again 
a Writ. "\ five-Perſons, and befoze the Return of the Trit one 
| dies, and the Fine pꝛoceeds; it is Erro? ſufficient to reverſe 
the Fine again them all; and the Caſe of Roe and Evelin 
was cited to be ſo adjudged; and the Reaſon is, = 


1 
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den one of the Patties dies, i being in a real Acton, Jignen re 

W 
and Wylde Cited a Caſe of a Fomedon fo2 a Houſe and 

a Toft; aud becaule ft would not lie fo2 the Toft, the 

whole Judgment was reverſed, as well koz the Youſe as the 

Toft. * 1855 | | 


Barnardiſton verſus Soames. (500.) 


Puls Caſe was argued by Sir F. Winnington the Anz e 
King's Solicitoz, fo2 the Defendant: And he arguen Peg cat 503 


at | CFF 3 | 1 
Wi his Aﬀion did not lie at the Common Law; and fo? 
that we malt Tonflder, zn 5 

1. What were the uſual Retiiens at the Common Law, 
and what Alteration is made ſince by Statutes, = 
Until the Time bf H. 4 the Return was not made by 
Indenture z but the Sheriff returned J. E. electus fuit, an 
no moze; then came theſe Statutes; 7 H. 4. 15. ozders 
the Return to be by Indenture. 11 H. 4. 1. odains a Pe- 
| nalty upon the Sheriff. 8 H. 6. 7. oꝛdains a fatther Penalty 
| of Jmpaiſotiment; 23 H. 6. 15. gives 160 l. to the Party 
——! 8 5 
Bealons why this Action will not lie? 
1. It concerts Government. Vide 4 Inft. 49. 
2. The Plaintiff cannot ſay he (8 damnifled aity moze than 
| thereſt of the County, and then by the ſame Reaſon every 
Yan in the County might have an Aﬀidit, Whith the Lak 


will not allow. 5 Co. 72. Will's Cale 3 
| 3. The Examinatlon of falſe Returtis dught to be in Par. 
\ lament, and ſo ought all the Confequifiiees thetevf; and the 
Conutante of Matters vohe in Parliament belongs hot to 
n Jutisdicklon. 3 Ed. 3. 18, 15. Staunf. Pl. Cot. 153. 
(mn. is. 5 | 1 5 
+ Thete way aever any tuch acklon bioteht before ; and in 
| the Caſe of Rice Thomas fio Mention is made of ung Atttoit 
lying at Common Law. Plow. 121. Dy. 113. Raft. Ent. 146. 
And the Caſe of Slr Jo. Elhott, that Jidifment was re- 


1 Cro. 182. 


verſed in Parliament. Poſt Caſe 69. 


| ©bj. Pere is Loſs of Mages. 
aul. The Wages 18 fo Strvits; ak it hal! by pieſimen 

in be as much Benefit to him not to webe aun hate no 
Uages, as to ſerve and have Wages; and as to the Ente 
ar Nevil and stroud no Judgment was ever given. 


5. The 


61k! es... 
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dur Brethren. 


have lain at the Common Law; fo2 here is a itong 


- minable only there: but this is kon a Batter out of Þa 
liament, foy a Return into Chancery, 


kozmed pro re nata; and an Action ok the Caſe hath been 


be- another Perſon had intercepted this Return, and taken 
off the right Indenture and affixed IE | to it, would not 


ment, would not an Appeal lie againſt him? Jt was al 
Cwered, that was a tender Point. 


is not wozth while to trouble them with it. 


Te Caſe:503. 


5. The Sheriff is a Judge in this Caſe, Hughes' s Abr. 1376 1316. 

and no Action will lie againſt a Judge, 12 Co. 14. and 10 
pzayed the Arreſt ok Judgment. 

Maynard pro quer: Without Queſtion this Action would 


Done, a particular Perſon hath Damage, and that by z 
{won Officer, and that falfly and malitiouſſy. 
And Hob. 78. an Action lay upon this Statute of 23, tho 
it was no Parliament, no At paſling. | 
Misdemeanozs, &c. that are done in Parliament are er 


Obj. Such an Aion was never bzought before, 
Anf. Aitions: of the Caſe are not fn the Regiſter, but arr 


brought againſt a Juſtice ot Peace fo2 making out a falle 
nn without any Gꝛound. 
Hale C. J. inclined, that the Action would lie; fo? if 


an Action have lain againſt him? 

And though the Sheriff be puntthable in Parliament we; 
it doth not from thence follow, that an Aion will not lie, 
fo2 ſo he may be amerced fo2 a kalle Return here, and yet a 
Action will lie againſt him. 

The Perſon elecked is bound to ſerve, and puniſhable if 
he do not, if he be an Inhabitant and Freeholder. 

And admitting it were no Paofit to him to lerve, pet it is 
Matter of Reputation, 

The Statute inflits the Penalty, whether the Party hath 
Damage 02 not, -and that hall not take away his Action 

where he hath Damage. 

In this Caſe the Court doth not foreſtal noz anticipate 
the 7-90 of Parliament, but follows the Determina: 
tion of it. 

- 'Twiſden:: Suppolſe a Man were maintained in Patlic 


 Rainsford: This is a new Caſe, and let us adviſe with 
Wylde: It is ſo plain a Caſe that the Aion lies, that i 
But at — Inſtance of Rainsford Cur* adviſare vult. Pol 


< cerſu 


6 _ 


a 3 | | is | | : | — 
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„ werſus Sir William Scroggs and 1 1 | (or. 


tion of Bottety Aru Serfeant Sertipgs and In Privilege. 
other; the Serjeant pleaded his Piivilege, that he 
dubdt to be ſued no where but in the Common Pleas: And 

the Queſtion was, whether oz no a Serjeant had any ſuch 
Puvilege? And thele Authozities were cited that he had, 10 

Ed. 4. 4 & 5. 14 H. 4. 11. 20 H. 6. 32. WHOS. 22 H. 6. 53. 

34 H. 6. 29. 1 Cro. 84. The next Day, Hale C. J. being 
preſent, they awarded a Reſpondeas ouſter: Fog, 1. They laid, 1 Rol. 5801 
if a Serjeant had any Paivilege, the joining another with 

him in Cuſtodia Mareſchalli had taken it away, fo2 then the 
Piivilege is firſt attached in this Coutt: But to that a Dif: 
ference was taken; where the Action is ſuch as the Defen: 

dant muſt neceſſarily he joined, there perhaps the Com 
mon Law ſhall be pꝛekerred; but otherwiſe ik the Party 
might have ſevered them in his Action; and in that there may 

be a Difference between the Puvilege of a Perſon in Chan⸗ 


cery, where none but a pꝛivileged Perſon. can be ſued ; fo2 : Rol. 274. 


if an Ackion be brought jointly againft ſuch a Perſon and 
another in the King's Bench oz Common Pleas, there he 


| Hall not have his Pyivilege, foz then the Plaintiffs Aion ed £4, 


would be loſt, 


But the Court held, that a Serjeant had no ſuch Pꝛivi⸗ 
lege againſt this Court; though he ſhall againſt an Inkerioz 
Court, and ſo ſhall his Servant, accozding to x Cro. 84. be⸗ 

cauſe a Serjeant is not upon any Account bound to attend 
there, but here he may; as if the Court ſhould allign him 
to be Counſel, he ought to attend, and ik He refuſe, per 
Hale C. J. we would not hear him, nap, we would matze 
bold to commit him; and though an Officer be ſuable by 
Bill in his own Court, yet his Servant is ſuable by Ou 
ginal. 1 Cro. 84. 

Twiſden: There another is joined he ſhall loſe his Pꝛivl⸗ 
lege; but ik upon Examination the Joining appears ta be 

by Covin, he ſhall have his Pꝛivilege. 


Per Curiam, F Ouſter. 


mmer That this Term a Habeas Corpus was di⸗ 


don, tg bzing in the Body of Bridget Hyde, who was his pos. 
Altes Daughter, upon the r of M2, John Em- 


5 G merton, 


refted to Sir Rabert Viner, then Lord Mays? of Lon. . 


abeas Cor- 


1 
N 
1 


” * 


a „ — — 


— - 6 


* 


1674. 


4 
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| ould not marry any Body elle till the 


merton, who pꝛetended, he was married to her before mn 


Death of her Mother, which Parriage was under Litigation 
in the Spiritual Court; it appearing to the Court, that gy 


had been under ſome Reſtraint, the Court ozdered my Log 


- - 


MWayoz to give Security fo2 her ſafe Cuſtod 


And that ſhe 


narry any ye Deciſion of the 
Suit in the Eccleſiaſtical Court, with his Puvity, Conſent 


d Pyocuternent. 


turn till the Plories, and then returned, that ſhe was not then 


Memorandum, In this Cale the Loid Ways) made in Re. 


in his Cuſtody, noz any Time fince the Coming of that 


Writ to bis Hand; which the Court held to be an infug; 


tient Return, becauſe he did not anfwer to the Time of the 
toming ok the firſt Habeas Corpus; and being infufficient | 
was as no Return, and thereupon the Court gave O2der 
to bzing in the Body, oz elle an Attachnient to go againd 


” 


bim; and thereupon he bought her in, 


(503. 


Ante Caſe 
496, 500. 


1 Inſt. 81. 


Sir Samuel Barnardiſton verſus Soatnes, 


"TUE lat Day of this Term but one, the Court being 


8 1 pzelled by the Plaintiff ko; their Judgment, all but 


ainsford gave their Opinlons koz the Plaintiff, fo2 as much 


as the Jurp have found it to be done falſo & malitioſe, & ea in- 


tentione to Charge him with Expences; but they did declare, 


that ik the Sheriff did make a double Return cautelouſy, 


rhey were fat from thinking. that it would bear an Aion; 
und compared it to the Caſe of an Indickment, fo2 which 
barely of it ſelf no Action will lie; but if it be found to be 


done falſo & malitioſe, ft is every Day's Experience that it 


will lie; and this Action is foz a Matter antecedaneous to 
any Pꝛoceedings in Parliament; and beſides, here is no: 


thing done to thwart any Thing done by the Parliament, 
but it 


is concurrent with them; and therefoze Hale, Twiſden 
and Wylde gave Judgment koz the Plaintift. 

-  Rainsford laid, Jt being a Matter concerning the Parlia⸗ 
ment ought to be determined there, and no where elſe; and 


| beſides, if any Action would have lain, pzobably it would 


Plaintiff, Vide poſt 
. . (Arit of Crrod. 


have been brought befoze this Time, Parliaments having 
been and Eleckions fo2 theſe many Pears; and ſo he colt 
tiuded fo2 the Defendant; but Judgment was given fo? the 
aſe 579. this Judgment reverſed by # 


1 2 | 


1675. 
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Sir Thomas Littleton's Caſe. 


Uifuals, and Piobiſion to vitual the Navy; after- 
wards he ſold Part of it to the French Fleet, and he 
alſo furniſhed the Army at Blackheath, and what was 


left he ſold to others whom he could; the Queſtion was, 


upon a Trial at the Bar, whether oz no, this would make 


him a Buyer and Seller within ahy of the Statutes of 
ankruptcy2? And it was held by the whole Court, that it 


would not. on x 
Hale Ch. J. Pere are thee Things conſiderable, Cr.) De 


buys of ſeveral People Pꝛoviſions, by the King's Oꝛder, to 
vitual his Mavy; this will not make him within the Sta ⸗ 


lute, becauſe this was a Buying foz a particular End. 

2. As neither will his ſelling it to the French Navy ; fo2 
they were at that Tinie under the Government of our Aumi⸗ 
tal, and ſo as it were a Part of our Fleet: And ſo, 3. Mei⸗ 
ther will his ſelling it to the amp at Blackheath, 02 to any 
ile, kon it being but to diſpoſe of that which he bad at firſt 
ought £92 a particular Ge, atv being as it were but one 
— and he ſaid, if this ſhall wing a Man within the Sta⸗ 


| po, f Bankrupts, then every Purveyo2 for the King's | 
| **uhold, 02 the Sutlers fin the Army, nay every teward 


(504) 


IR Thomas Littleton, by the King's Onder, bought Bakr: 


2 0 W , 4 


. 
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of a College 02 Inns of Court, and Schoolmatters tha 


take Tablers, &c. 


(05 Hlcwe verſus Style. 
— HIS Caſe being now moved, the Court inclihed, that 


anteCaſegg7. I.: the Term was not extinguiſhed; but was ſaved hy 
the Statute of Ales, the Leale and Releaſe. being as it were 
but one Conveyance, and Hale put this Cale; d Pan by 

May of Moꝛtgage leaſes Lands fo2 Years, and covenants tn 

make farther Aſſurance ; the Leſſee redemiſes, rendying 
AnteCaſes43. Rent, and fo2 Mon-payment of ſuch Sums to re-enter. af. 
terwards the Leſſoz, in Purſuance to his Covenant, levies 

a Fine to the Leſſee; and reſolved, that His Term was not 
extinguiſhed ; but the Argument was adjourned; & poſte: 

fuir adjudge q le Terme ne fuit extinct, come fuit dit al moy per 


Pemberton. a 
(506) * Browne verſus Collins. 
Debe vgainlt * A IN Attion of Debt was bzought againſt an Executo) i 
Executor of 1 X an Erecuto?, upon a Surmtle of a Devaſtavit commit 


Devaſtavit. ted by the firſt Executoz; and it was held by the Coutt, 
that it would not lie, becauſe it was founded upon a perlo⸗ 

: Saund. 216. nal Togt of the firſt Executoz, which dies cum perſona; but 
2 Roll. 298. ft was held, that an Action of Debt would lie againtt the 
Executoꝛ that waſtes, upon Surmile only of a Devaltavit, witj- 
out any Return by the Sheriff. 1 Roll. 603. cont. 1 Saund, 

216. | rs 


(507.) Drue verſus Baylye. Mich. 25 Car. 2. Rot. 176 


'Ren. AN Adminiftrato2 poſſeſſed of a Term makes a Leaſe in 
3 I pears ok Part of it, reſerving a Rent, and males 


his Executoz, and dies; the Executoz bꝛings Debt ko; this 
8 Bent; the Queſtion was, whether oz no it would lie, be- 
Fxecutor of cqule the Leverfionary Part of the Term did not cone (0 
the Executo2 ok the Adminiſtrato2, but did belong to the N. 

miniſtratoz de bonis non of the firſt Teſtatoz2? But the Court 

'did incline, that it would lie upon the Contract, thoug) 
kould not diſtrain (02 it, fo2 the Adminiſtratoz de _— 


mY 0 1 


ate. cot . . — _ 
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could not - have it, becauſe he came in paramount the Refer- 
vation, and compared it to the Caſe of Baron and Feme. 
1 Inſt. 46. b. 1 Roll. 344. 02 like the Caſe of Jointenants, if 
ome leaſes, reſerving a Bent, his Companion ſhall not 
"me it, becauſe he comes in paramount the Reſervation: 


r was held in an Ion of Battery, that it was no good (508.) 
Juſtification fo2 a Juſtice of Peace's Wife, that the Joſtifcation. 
Plaintiff being a Doo) of Divinity's Wife did go befoze 
her at a Funeral, and ſhe did molliter manus imponere, to pull 
her back into her Place; fo2 as Wylde ſaid, if that ſhould be 
held a good Plen, at every Funeral there would be nothing 
but ſcufling ko; Pl aces; 


' Difference wäs taken upon Caſtel's Caſe; 2 Gro. 644. fre) 
that if lo be a Statute hath pohibitozy Wows, tho' Indietment. 

it limit a Penalty with the Manner fo2 the Recovery ok it, 

the Party is ſubje to an Jnditment. 


if the Party doth ſuch a Thing, then he ſhould be puniſhed 
in ſuch a Manner, there no Indicment can be fo2 ſuch Ok 
fence as it was; and this Difference was taken upon an 
Jnditment fo2 going with mote than five Hozles in his Wag- 
n, againſt the late Statute. 


Bolton werſus Cannon, Hill. 26 & 27. Rot. 1051. (16) 


Dmitting that an Executo2 cannot wave his Term. AnteCaſeg 17. 
vet when he lets it alone, and pleads, that the Rent Poſt Caſe 528. 


was mote than the Ualue of the Land, it was made a Que- one. 


Dei whether oz no he ſhould be charged in the Debet & 1 Vent. 271. 
etinet. 

The Caſe was, that an Action ok Debt in the Debet & Dever and 
Detinet was byought againſt an Executoz of a Lefſee foz Deiner =- 


gainſt — 


Pears, and he pleads, that befoze the Ackion bꝛought he had cr. 
fully adminiſtred, and that his Term was of leſs Ualue than ; 2 * Rep. 
the Rent, and that he had offered to ſurrender. ; 

The Plaintiff replied, that there were arrears - of Rent 
due at the Time. when he-offered to ſurrender. | 
Qu. Whether, if a Rent be of greater Ualue than the 
Land, the Executo? ſhall be charged in the Debet and De- 
5 tinet, 


Ante Caſe 407. 
But if there be no p2ohibitozy Wows, but it runs, that pog cac 604. 


©. 


\ 


394 De Term. S. Trin 167. 


FW 


2 Roll. Rep. tinet; and it ſeemed that he ſhall not, but ſhall be charged in 
Mr the Detinet only, fo2 there the Judgment will be de bonis Te. 


ſtatoris only, | 2 | 
Aleyn 34-76. And it ſeemed per Cur', that an Etecuto2 could not waye 
; his Term; fo? if he had Aſlets, he ſhould, be charged de bo. 
nis Teſtatoris, and the P2otits of the Lands are Aſſets to the 


Rent, and only the Surplus above the Rent is Aſſets ta 


other Debts, 


FW | 


1675. 


(511). f 3 In Banco Regis. 


git & bona aſportavit, and as to the Domum fregit, 
the Dekendant was kound Mot guilty, but to the 
Talking awap of the Goods Gutlty, and Da: 
mages aſſeſſed to 158. The Queſtion was, whether he ſhould 
have any moze Coſts than Damages, in as much as being 
found Not guilty to the Domum fregit, ft is now no moe 
than ff he had bzought an Aﬀton ok Trover fo2 the Goods, 
and that had not been within the Statute; and a Pꝛecedent 
+ was cited in the Common Pleas, where it was held, that 
the Plaintfff ſhould have his full Coſts ; ſed. Adv. vult Cur. 
And co it was held here afterwarys, —+ 


467, 481. 
Poſt Caſe 


568, 589. 


| (C512) Ridley verſas Pownell. Trin. 26. Rot. 1052. 


deer e, A CTION upon the Caſe foz Diſturbance in his Offi. 
 $59%:54%5%%- /*\ The Biſhop of Briſto! granted the Office of Regiſter 
to A. fd2 thee Lives; the Queſtion was, whether 82 no the 


Dll 
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3 \ N Action of Treſpaſs was bzought quod domum fre- | 


. 2d Man 
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aucceſſo?s were bound by this Gzant, that Biſhopzick being omg of 
ceted within the Time of Yemow. 3 ſhop. 
and it was ſaid by Hale, that the granting Offices is not 5 t. Elis. 
efcrained by the Moꝛds of 1 Eliz. but by Conſtruftion, fo? 
it js no Part of the Poſſeſſions of the Biſhopzick, no2 can 
aup Rent be reſerved out of it; but it hath always been ta- 

«1 to be within the Meaning of it; before that Statute the 

9ihop,. with the Conſent of the Dean and Chapter, might, 

if he had pleaſed, have granted it in Fee; and koz that 

there had been no Difference, whether the Biſhopaick han 

been a new 92 an old one. „„ 

But ſince the Statute of 1 Eliz. the Judges, in the Expo⸗ 

ſition of that Statute, have always had a Reſpeit to what 

hath foumerly been done, ſo that if ſuch an Dffice befoze that 

Statute had been uſually granted fo2 one oz two Lives, Jon. z 1. 

they have allowed it to be grantable ſo ſtill; o2 if befo2e that 

Statute it were uſually granted in Reverſion, they do allow 

ſuch a Gꝛant to be good ſtill; and it is not material to p2e- 

ſcribe fo2 ſuch a Gꝛant; but ik it hath uſually been done, it 

is ſufficient, and that as well in the Cate of a new Biſhop- - 

tick as of an old one, „ Bridgm. 31. 

Now here it is found in the Special Uerdit, that the ſaid 

Office ſeparalibus temporibus was granted fo2 thꝛee Lives; 

but it doth not appear that it was ever granted ſo befoze the 

Statute of x Eliz. and that makes the Difficulty of the 

Caſe, Vide 10 Co. 60. Moor 38. 1 Cro. 49, 259, 279, 555: 

Et adjournatur. 555 | 
Note, That in all Caſes the Judges have had a Reſpeft 

to the Manner of G2anting them befoze the Statute, uſually 5 

both in Reſpeit of Time and Fees. EE TTY 


AnteCaſetgr: 


Bukeſdale verſus Dowdſwell. Paſc. 27. Rot. 18. (513.) 


L to A. and his Heirs, fo} thice Lives; A. dies. The =" 
Queſtion was, whether the eldeſt oz the youngeſt Son thall 
have it? And the Court all inclined, that the youngeſt ſhould 
habe it, for he is in by Deſcent, Vide 1 Inſt. 110. b 
And he is not in as a-Perſon deſigned by Deſcription, foꝛ 
| then an Executo2 might have it; but fo2 that it is held, that 
if it be granted to a Man and his Exetutoꝛs, the Executo2 
hall not have it; and Hale ſaid, the Reaſon of that was, 


beraule the Law will not ſuffer a Freehold to run out of its 
mel. Ad journatur. 5 


AND of the Mature of Boxugh Engliſh is granted 2 


Polt Caſe 522: 
A 


— 


ged. 


chargeahle. 
2 Rol. 5 60. 


(515:) 


Baron and 


Feme. 


3 Keb. 477. 
10 Co. 43. 
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bi) Webb verſus Batcheler. Trin. 26. Rot. 90 


Poſt Caſe 


533, 667. 
Clerg;” char- 


["Reſpaſs ko: taking thꝛee Cows. Upon a ſpecial Ter: 
dif the Caſe was, That the Plaintiff, being a Par 
fon was warned to ſend his Team to the Highways, and 


_neglefing to do it, upon Complaint made to a Juſtice of 
Peace, there was a Warrant granted to diſtrain upon him, 
which was executed by the ' Defendant as Officer, Tua 


Queſtions were made, 1. Whether oz no the Parſons be 
chargeable to the Repairs of Highways ? And fo? that i 
was held per Cur', that they are chargeable to all Publick 
Charges, as Watch and Ward; as was held fn Dy, Rav- 


ley's Caſe; and ſo likewiſe to Conſtables Rates, &c. and 
they ſaid, that was the Opinion of all the Judges of Fag. 


OE 3 e | 
The ſecond Queſtion was, TUhether oz no the Parſon, 


Having no Notice to appear befoze the Juſtice of Peace to 
make his Excuſe, be liable to be charged? 


But fo? that the Court inclined, that admitting he ſhould 
have had Notice, yet here the Defendant, being but an Ol⸗ 
ficer, ſhall not be ſubje to an Ackion fo2 executing a P1- 
ceſs of a Juſtice of Peace, by reaſon of any Jrregularity in 
the Juſtice's Pꝛoceedings, if it be a Batter whereof he hat) 
Jurisdickion. And Hale ſaid, this is not like the Caſe in 1 Cro. 
395. where a Juſtice makes a Warrant to levy a Rate in a 
Pariſh that is not chargeable. Foz there, come ſemble al moy, 
the Party upon whom the Diſtreſs is taken fs not at all 


chargeable ; but here the Party is chargeable, though the 
Juſtice bath erroneouſly pzoceeded, 


Mayo verſus Combes. 


THE Baron being gone beyond Sea, the Feme levies 
1 a Fine of her Lands; the Baron returns and enters 
into Part. The Queſtion was whether this had avoided the 


whole Fine? And held that it had; foz what A# ſoever he 


Co. 56. doth in Diſaffirmance of the Fine ſhall avoid it. 


Moterton 
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Moterton verſus Jollin. (516.) 


Efſee covenants with the Leſſoz, that he hall cut twenty Covenane 
dk the beſt Trees growing upon the Land demiled at broke. 
any Time during the Term, and afterwards the Leſſee 
tuts five Trees; and an Action of Covenant being bzought, 
he pleads, that he cut thole five Trees fo2 Houſe-bote 
and the Plaintiff demurred. | 
And it was held by the Court, that he had bzoken his Co- Election. 
venant, although the Trees were taken foz Douſe-bote , fo2 
it was his own Fault that he would make ſuch a Bargain; Hob. 174 
and the Lefſo2 being to make his Election, he had hindered. | 
him of it by cutting theſe five Trees, fo, fo2 all that ap- 
pears, theſe were the beſt. Yelv. 76. But however, deſtrop⸗ 
ing his Eleition, he had bꝛoke his Covenant, fo2 thoſe ſhould 
be ſaid the beſt which the Plaintiff would eſteem ſo; like to 


the Caſe of Optimum animal in an Periot, the Lo2zd may take Hob. 60. 
which he will. 3 Cro. 32. 

And Sir Thomas Palmer's Caſe being cited per Saunders; Co. 25. 
pro Def', Hale ſaid this differed from that; fo2 this was to 


take twenty of the beſf Trees as he ſhould elef within eleven 
Pears. Jud' pro Quer: ü 


F the Sheriff take the Goods of a Bankrupt in Execu- (5 16. b.) 


tion, though it be befoze the Commiſſion taken out; vet Bankrupt. 
it ſeems that the Commiſſioners may ſell them, ik it be ere⸗ . 4. 


cuted after the Party became a Bankrupt. 


The King verſus Parſons. (515 
R RO R to reverſe a Judgment upon an Indickment. ande cac 

Parſons was indicted fo2 ſeditious Moꝛds uttered 323. 
by him in a Sermon; and the Queſtfon was, whether oz vnc 531. 
no Juſtices of Dyer and Terminer may try the Party the diamen: the 
lame Day that the Jndiftment is found. Vide Style 28. that fave Day. 
they cannot. 1 Cro. 448. Curia adviſare vult. 


o 1 The 


— . 


(519.) 


Eſcape. 
Ante Caſe 
220. 


1 Rol. 902. 


( 520.) 


Debt for Rent. » E Defendant was Leſſee fo2 Life of the Dean and 
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The King verſus Leſtrange. 


E to reverſe a Judgment given in the King's 
Bench in Ireland. EY, 

 Leſtrange was fndied upon the Statute of 11 Eliz, in lre. 
land (which is the ſame verbatim as our Statute of 5 Elz 


fo2 fozging a Recognizance. And it was held per Cur, gt. 


coding to 3 Inſt. 171. that unleſs it be a Recognizance in 
the Nature of a Statute-Staple, it is not within the Sta 
tute, becauſe they have not the Seal of the Conuſo! to 
them; and beſides, there was no Capiatur 102 Committitur 
entered upon the Roll; and fo2 theſe Erro2s Judgment was 
reverſed : But the Court made him give Bail to appear 10 


a new Indickment in Ireland, fo2 this was an Offence pu. 
niſhable at Common Law. * 


Lenthall werſus Lenthall. 


HE Defendant was Parſhal of the King's Bench, 
Succeſſoz to Sir Jo. Lenthall; a Pꝛiſoner, in Erecu: 
tion at the Suit of the Plaintiff in Sir Jo. Lenthall's Time, 
was by him voluntarily permitted to efcape, and after the 


Piaiſoner revenit to the Pꝛilon and eſcaped in the Time 
ok the Dekendant; and the Queſtion was, whether he was 
in Execution fo2 the Plaintiff in the Oefendant's Time, lo 


that he might have this Action? And held that he might; io! 
the Plaintiff has an Intereſt in the Body of the Puloner 
as a Pledge fo2 his Debt; and it ſhall not be in the Power 
of a Gaoler to defeat him of it; fo2 perhaps he map not be 
reſponſible to give the Party Satisfation. Jud' pro quer'; 


the Party may have either a Sci' Fa' oz a Ca' Sx", 


Cartright verſus Pingree. Hill. 26 & 27. 
39 Rot. 184. 


Chapter of Lincoln, and he leaſes to the Plaintiff f0! 


- Rentreſerved. tWenty-one Pears, if he ſhould live ſo long; the Pſaintif 


the Dean and Chapter. The Queſtion was, whether an 


aſſigns the ſaid Term to the Defendant, rend2ing 201. per 
annum; and then the Defendant ſurrendered his Intereſt to 


- 
- 


tion 


* 
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fon of ? Debt would lie upon this Contract koz the Rent, 

1p reaſon the Plaintiff had afligned his whole Term to the 

mefendant, who had a Reverſion fo2 Life in him, aud 1 

the Term was extinct, and here was no Deed in the Caſe? 
and it was held per Curiam, that the Action well lay upon 84 Caſe 

the Contract; as where a Leſſee fo2 Years aſſigns his whole 

Term to a Stranger, reſerving a Rent; this is good by 

way of Contra, though he hath no Reverſion in him, and Inf. 47. a. 

© cannot diſtrain fo2 it. 2 Cro. 487. 45 Ed. 3.8. And it Ante Caſe 

hall fill be of the Nature of a Rent; as if Part of the 45: 

| Land be evifed, it ſhall be appoztioned, &c. and it is not 

ike a Contra to pay Yoney at ſeveral Days, where an 

ation of Debt will not lie befoze the laſt Oay, but here 

it will as it becomes due. Jud' pro quer.. 


2 


Barſdale verſus Dowdeſwell. (21) 


OW Finch argued this Cale fo2 the pounger Bꝛother; porough-£n- 
| \ and he laid, in this Caſe the Queſtion is no moze but sli. 
whether the Heir in this Cale is to take by way of Deſcent, oz 5 ©** 
by wap of Purchaſe ? And he held, that he muſt take by way 
of Deſcent ; fo2 if he takes by wap of Purchaſe, it muſt be ei⸗ 
ther by way of Remainder, and that cannot be, koz then the 
Father could not diſpoſe of it, which it is very clear he may 
do; 92 2dly, it muſt be by way of Deſignation of a Perfon ; Cro. 901. 
by way of Occupancy, and that he cannot do; fo2 then an Moor 1664. 
Executoz would take, fo2 that is a good Name of Deſign: 
nation; and that is held in Yelv. 9. Salter's Caſe, that if a 
Rent be granted to A. his Executozs, &c. during the Life 
of B. the Executo2 ſhall not have it; and fo2merly ſuch an 
Cſtate hath been held fo2 a Fee-ſimple; as Bratton 2). Dy. 
253. and in Seymor's Caſe, 10 Co. it is called an Eſtate of 
Frechold deſcendible; and though the Heir in this Caſe 
hall not have his Age, noz be charged with Debts, yet it 
doth not follow but that he is in by Deſcent ; fo2 ſo fn Shel- 
ley's Caſe, the Uncle ſhall not have his Age, no? ſhall his 
Deſcent take away an Entry; and yet it is there held that he 
bas fn by Deſcent, 5 
Saunders pro def? ſaid, that there be many Books that ſay 
the heir ſhall have it, and others that it ſhall come to him, 
but none that it ſhall deſcend to him, but Seymor's Cale; 
and he cited 2 Roll. 151. Dy. 328. 3 Cro. 804. 1 Bulſt. 13). 
The Court inclined foz the younger Son. Et adjournatur. 


- We 


—_ 1 — — 
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Et poſtea Serjeant Maynard argued pro Def. (the elder Bu 
ther) and cited Plo. 28. 5 Ed. 4.8. 2 Ed. 3. 12. 9 Ed. z. 2 


3. 2). 
35 Ed. 3. 22. 17 Ed. 3. 48. 1 Co. Chudleigh's Caſe; ſed la 
miens Judgment fuit done pro Quer. le puiſne fitz, per tot 
Cur. 35 5 5 | 


G22. 7 19. | 


Leffee fo: three Pears demiſes to B. fo2 five Pears, 
who bzings an Ejetment, and declares again the firf 
Lefſo2 foz five Pears; and upon the Evidence it appeared, 
r. 9, that he had Right but fo2 thzee Years, becauſe A. that leaſeh 
to him had no moze; and the Court were of Opinion, that 

the Plaintiff could have no Judgment. 


Ejectment. | 


G28) Hutcheſon verſus Thomas. Mic. 26. Nor 591 


Bar by an- 


| other Alen. TN an Action of Debt Tam quam upon a Penal Statute, 


the Defendant pleaded, that there was another depend- 
ing fo2 the ſame Thing, and becauſe he did not ſay, that 


the other was depending befoze this was bꝛought, it was 


held to be no Plea; fo2 perhaps after this was bꝛought, the 
ſame Term the Defendant might pꝛocure ſome Fraud cove: 
nouſly to pꝛoſecute another. 


(524) | Mayor and Commonalty of London werſw 


Bre. 


2 Rell. 180. N Afﬀion was bzought by them fo2 a Duty called Shel: 


Pott Caſe 526. age, and they declared upon the Gzant of Ed. the 46, 


Oyer de. by Letters Patent; the Dekendant demanded Oyer of the 
manded. Letters Patent, and the Plaintiffs in their Replication de- 
murred, Quia placitum predictum minus ſufficiens, &c. and it was 

held by the Court, that the Replication was naught, fo2 he 

_ fays, Placitum prædictum eſt minus, &c. ant there was no Plea 
plwGkaded, fo2 the Demanding of Oyer is no Plea, and there 
Repleader. - fO2e à Repleader was awarded; and it was held, that alte 


Imparlance. AN Imparlance Oyer cannot be demanded. 


3 Emertons 


Roe werſus Williamſon. Hill. 25 & 26. Ro: 
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D a tarts nie einne, ee TE HITS 68 
A 'Haleas Corpus being awarded ti „Dir Rob. Viner, Lozd Habeas Cor- 
A Yapoz of London, fo his Daughter in Law, the Mike? 

of Emerton, upon the Pluries he returned, ſhe was riot in his 

Cuſtody at the coming of the firſt rit, nec unquam poſtea; 


*. 


and upon Affidavit it appearing ta the Court, that ſhe hav 
been in his Family, after he had been ſerved with the firſt 
Writ, the Court. granted a Rule to be ſerved upon him, 
that he ſhould attend the Court, and give an Account what 
RT be rt ML Pe. nt what 


* 


A en 7 13 Rn 
Aud Hale Ch. Juff. ſaid, that an Dfficer was indickable ko 
making a kalle Beturn ok an Habeas Corpus. a 


2 


The Mayor and Commonalty of London (26) 
A CTION, fo2 Shewage; they bzought two Actions againſt Abatement. 

\ the Defendant at the lame Time; in one they pꝛelcri⸗ #02654: 
bed fo2 two Pence an Pundꝛed to be paid per Alienigenas, and 
in the other the Pꝛelcription was laid fo2 the Payment ok the 
ſaid Duty tam per. Indigenas quam Alienigenas; and the De- 
fendant averred, that both were kor the lame Duty, and ſo 
pleaded one in Abatement to the other mutually, and ſo they 
% o . a et”. 

And it was ſaid per Hale, that if the Pꝛelcription be laid evidence. 
im the Payment per Alienigenas, it the Eviderice prove a 
Preſcription. ram pro Indigenis quam Alienigenis, this well main⸗ 


r " [1 1 » 
* 1 # — 
7 * a 
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Kelington werſus Norton. Trin. 25 Car. 2. (327) 
e as © ov Tu „ 
PON a Special Uerdit the Caſe was, that there voa Caſe 544. 
A were two Uills in one Pariſh which had uſed ſeveral- Poor cre. 
ly to maintain their Pooz; and now there being Overſeers 
made ok the whole Pariſh, they were rated together; and 
the firſt Queſtion was, whether oz no they, having been 
uled Time out of Mind to pay ſeverally, might by the Sta: 
tute of 43 Eliz be rated together? And per Hale Ch, Juſt: . cw. 93, 
nels there be a Chapelin the call where the Pariſh-Church 3 


: Ow. 136, 


2 —— ? 


» — 


40 


- 


. do nts OS, — —ꝛ̃ ̃ + — 


* + 4 
nd 0p -< * 1 * eh 
* 
* 
vat 8 
42 
r 
. Lv 
» 
1 


4 4 
„ 1 


Sw - — 3 * 8 8 
— * — — 


PE Ig: i DOOR) 
Term. S. Trin. 
. * 0 
ER 5 2 F dee 0 — 


e 


. 


2 Roll. 29. doth not ſtand, it is not ſufficient to make it a reputed Þa: 


kiſh within the Statute of. 43 Eliz. 


The ſecond Queſtion! was, whether oz no this being a 


great Pariſh ſhall not be rated diſtinifly by the Uilis, ac. 


" 


coding to the Pꝛobiſton made 14 Car. 2. 12. 02 whether this 
being none of the Counties there named, ſhall not be within 
the Benefit ok that'Clauſe? Hale Ch. Juſt, By the Wodg it 


ſeems to be intended fo2 all Counties in England, becauſe the 


Wows are, or other Counties; but Sir C. Hopkins Cited 


the Judgment in the Common Pleas in the Caſe of wit, 
and Bonner, between Chipping Campden and Broad Campden 
in Glouceſter, where the Judges held, that the At of 14 Car 2. 


extended to no Counties but thoſe named, whereupon the 


Judges deſired to ſee that Recozd, Sed ſemble a moy ꝙ ce: 


Point ne fuit in queſtion la, q ne fuit trove q le Pariſh de Camp- 


(528.) 


Debt for Rent. 


AnteCalez oy. 


den fuit un grand Pariſh, Et adjournatur. 5 
Drue verſus Baylie. 
"PHE Cate was this, An Adminiſtratoz poſſefſed of « 


1 Term left by the Jnteſfate, demiſes it fo2 Part of his 
Time, rendzing a Rent to him, his Executozs, Adminiſtra: 


tozs and Aﬀigns, and there is a Covenant to pay the Rent, 


Covenant de- 
termined. - 


and a Bond to perfozm covenants,” the Adminiſtrato2 dies, 
and makes his Executoꝛ, the Plaintiff, who bzings his Aktion 
upon this Bond. * 

. The only Queſtion was, Whether oz no the Executoz of 


the Admintſtratoz had Right to this Bent; fo2 it was admit: 


ted, that this being a Covenant fo2 the Payment of Rent, 
and the Bond to perfoan the Covenants, that if the Rent 
is gone, ſo are the Covenant and the Bond too. 8 
And it was argued by Weſt pro Def. that this was d 
Rent-Service, and ſo could not come to the Executoꝛ of the 
Adminiſtratoz, but would wait upon the Reverſion, which 
ſhould go to the Admintiſtratoz de bonis non of the Inteſtate, 


and the Plaintiff here, who is Executoz, is a meer Strau⸗ 


ger to the Reverſion. 2 Ed. 4. 5. 11. 


£ 
» 


2. If the Leffo2 in this Caſe ſhould be liable to this Adlon, 


then he ſhould be doubly charged, fo2 the Adminiſtratoz de 
bonis non would ſue him fo2 the Rent, by Reaſon he hath the 
Reverſion. ; 


3. By this Means the Crevitozs of the Jnteſtate would be 


©" defrauded, fo2 this Executo2 of the Adminiſtrato2 is not 


———— ́ ———— — ——— 


liable to any Action, and ſuch an Executor ſhall have ww 


— 
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cution of a Judgment obtained by the Adminiſtratoz in Right 
of the Inteſtate. 5 Co. 9. Vide Hutton 79. Lat. 267. 
Serje ant Stroud pro Quer. argued; That the Adminiſtra- 


to de bonis non Could not have it, becauſe he comes in para- 
mount the . Reſervation, and that is the Reafon why in 


Clun's Caſe in 10 Co. where Tenant fo2 Life reſerves a Rent 


payable at Michaelmas, 92 fozty Days after, and dies within 
the 40 Days, the Reverſioner ſhall not have this Rent, becaule 


he comes in paramount the Reſervation; but where Tenant 


in Fee makes ſuch a Leaſe, his Heir ſhall have it as it is 
there held; and ſo if one Jointenant makes a Leaſe, and 
dies, his Companion ſhall not have the Rent, becauſe be 

comes in paramount the Reſervatton ; and ſo if the Leſſee 
mz Life makes a Leaſe fo2 Years, reſerving Rent, and ſur- 
renders, the Rent is gone, as appears x Co. 96. Dy. 187, 
and relied upon the Caſe of Baron and Feme, x Inſt. 46. b. 
where a Man, poſſeſſed of a Term in Right of his Wife, 
leaſes, reſerving Rent, and dies, the Mike ſhall have the 
Reſidue of the Term, but the Erecuto2 ſhall have the Rent. 
Hale Ch. Juſt. The Adminiſtrato2 Hath a double Capacity 
in him when he makes this Leaſe; one in his own Right, 
and the other in Right of the Inteſtate; and though he hath 
this Term wholly in Right of the Inteſtate, yet when he 
makes this Leaſe, he hath Power to diſpoſe of the Whole, 


and by making a Leaſe of Part he doth appꝛopziate that to 


himſelf, and divides it from the reſt, and hath the Rent in 
his own Night; and ik he bzings an Acton fo? it, it muſt be 


bought in the Deber and Detinet, as where he ſells a Ho2ſe Debet & De- 


and ſues fo2 the Money; and ſo having the Rent in his own 
Right, the Adminiſtratoz de bonis non cannot claim it, be- 


tinet. 
Ante Caſe4 17. 


cauſe he comes in paramount; as ik an Adminiſtrato2 ob- 1 Co. 459. 


tains a Judgment and dies, the Adminiſtrato de bonis non 
Hall not have Execution of it, but muſt begin again; and 
| {ohe ſhall never have an Action of Debt where the pꝛecedent 
Crecuto2 02 Adminiſtratoꝛ hath ſold an Hoſe 02 other Thing. 

And in this Caſe, when the Executoz of the Adminiſtra- 


to} recovers the Rent, he ſhall be chargeable with it as AC: 


lets in the Nature of an Executo2 de ſon Torr, fo2 the Admi- 
niſtrato? having Power to diſpoſe of the Term which he had 
in Right of the Jnteſtate, this Rent, which is reſerved to 
| him and his Executoz, is a continuing Intereſt in them in 
the ſame Right, Re e e Bj 

A an Adminiſtrato2 hath taken a Pan in Execution and 
dies, his Executo cannot diſcharge this Man out of Execu- 
tion; but the Adminiſtratoz de bonis non, he being taken as 
- a 


BVeverſion which he hath in auter droit; fo2 he may diſtrain 


— — 


— ———_— 
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rofca gig, THE Plaintiff leaſes fo2 fifteen Pears; the Leſſee leaſe 
553 1 
alt infa. Plaintiff. The Queſtion was 
ed. Rent were ſuſpended ? 
lent. 10 


Inteſtate s Eſtate unadminiſtred; but ik the Money be 

bought inta Court upon the Judgment, there his Execu⸗ 

to hath the Intereſt. If an Executoz hath a Man in Exe. 
cution, and he eſcape, the Adlon againſt the Sheriff mug 

+ be brought in the Derinet only; but if an Executoz makes 

a Leaſe, rendung Rent, the Acklon muſt be bꝛought in the 

Debet and Detiner; und he put this Caſe, D. makes a fray 
dulent Conveyance. to B. and then leaſes to C. tending 
Bent; the Queſtion was, who ſhould have the Rent ? #9 

PD. had dilmiſſed himſelf of all his Right, and la i was 
om OY not reaſon that he ſhould have it; ko; though the Convey: 
Conveyance, ANCE tu B. was naught againſt a Purchaſer, yet it was good 
1 againſt him that made it; and therefoze it was the Opinion 
in a Cale between Woodrooff and Cooke, that B. ſhould 

have it, fo2 otherwiſe the Leſſee would pay no Rent . and 

though the Statute doth; relieve the Leſſee againſt a fraudy: 

lent Conveyance, pet it is not intended that he ſhall hold 
Nr 2) og a 7 2H be ho 
And though the Adminiſtratoꝛ that made the Leaſe might 

ſue in the Debet and Detinet, pet the Rent is partly in- 

Rent Service. {Dent to the Reverſion ; fo2 a Reverſion in auter droit 
map be- ſufficient to pꝛeſerve the Jncidency ok the Rent in 
vour own Right; and lo in Cale ok a Parſon who leaſes, 
keſerving Bent, though he hath this Rent in his own Right, 

and map bing an Action of Debt in the Debet fo? it, yet 

it is a Bent ⸗Service, and \o is in a anner incident to the 


fo it and pet it ſhall not go to the-Succeſſo2 with the Re- 
Herlan, n ch i 29 ee ods 505. 
And ſo in the Cale of Baron and Feme, where the Ba 
kon makes the Leaſe, it is a Rent-Service, fo2 he may dt 
ſtrain ko it; and pet when he dies it ſhall not go with 
the Reverſion, but the Feme ſhall have the Reverſion, and 
the Erecuto2 ſhall have the Rent, Er adviſare volunt; but 
All:nclaned- pro quer. . 
Et poſtea judgment fuit done pro.quer”. BED 


bend Hodgkins werſue Thomborow, Pal. 27. Rerarf 


Part of the Term to J. S. and J. s. leaſes to the 
if. The 7 no the Plaſt 


And 


whether oz no 


” 

CY 
7 
— 


— — | 
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and Rawlins's Caſe, 4 Co. 52. was much relied upon fo2 
the Suſpenſion of the whole Rent, which was alledged by 
the Counſel to be the very fame with this, and Bro. Extin- 16 Ed. 3. 15. 
tinguiſnment, 38. 7 Co. 23: 2 Cro. 166, ene Ink. 148. 
Hale C, J. Rawlins 8 Cafe is concerning a Condition, 
which muſt neceſſarily be ſuſpended, fo2 otherwiſe the Beach 
of jt would defeat the Lefſoz's Cſtate contrary to his In⸗ 
tention. | Nas | | DD | 
And if in this Caſe any Part of the Rent be ſuſpended, 
the whole muſt be ſuſpended; fo2 there can be no Appoztion- 
ment in this Caſe, the whole Reverſion heing in the firſt 
Leſſee, And Hale ſaid, he had ruled it upon Evidence a hun- 
ded Times, upon the Tſſue Nil deber 02 Non expulit, that 
if it appeared, that the Plaintiff entered by the Conſent of 
the Leſſee, that this was no ſuch Entry 02 Expulſion as 
would. avoid the: Payment of the Rent; and though many 
Books ſeem to intend the contrary, yet this hath of late 
been the conſtant Courſe; and the contrary would be very in⸗ 
convenient, fo2 then the Lefſo2 could not take a Backſide 
noꝛ a Pigs-court, noꝛ any Conventency, from his Leſſee with- 
out ſuſpending his Bent. Adjournatur: «| 
And it was laid by Saunders, that this is not like the Caſe of 
u. Seignioꝛp oz a Rent-charge koz Life, there the Party hath 
no Remedy, but by Aſſiſe 02 Diſtreſs, but here the Adlon 
is bought upon the Contract between the Parties, And the 
Court inclined, that the Ackion would lie; and they denied 
the third Reſolution in Rawlins's Caſe. 5 . 
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Hartwell. verſus Keck. Paſch. 27. Rot. 468. (530) 

A Crit of Erroz to-reverſe a Judgment in Ireland. a. 

{\ A Feoffment was made to the Ale of Robert the Fa⸗ contingent. 
ther fo2 Life, the Remainder to the Uſe of Wilnam the Son 
ko; Life, the Remainder to the firſt, ſecond and third Son 
of William in Tall ſucceſſive, the Remainder. to the right 
Heirs of Robert; then Robert the Father dies, and the Re- 
verſion in Fee deſcends upon William the Son befoze he had 
any Iſſue, and afterwards he had a Son. The, Queſtion 
was, whether oz no the Deſcent of this Reverſion in Fee, 
deſcending upon William the Remainder⸗man koz Life, had ſo 
merged his Eſtate as to deſtroy the contingent Remainders? 

And it was argued by Appleton that it had not, but that 
when the Remainder-men were bozn the Eſtate ſhould open 
aud let in the contingent Remainders; and he ſafd, it was 


ER like 


De Term. 80 Trin. 1696. 


lite Lewis Bowls's Caſe, 11 Ca. 79. 1 Co. 101. where the e E: 
tate, though it be cloſed and Hut, yet when the contingent 
kn Bemalnder happens it _ open and take in the contingent 

Pollexfen pro Def” ſaid, Jf the particular Eſtate be de: 
ſtroyed befoze the Remainder come in efſe, the Remainder 
is gone. 1 Inſt. 258. 3 Cro. 630. 1 Cro. 102. Piggor'y, Smith, 
1 Co. 66. Moor 374. Peny's Caſe. | 

Hate inxlined to think the N was 'deltroped, Sed 


en atur. 


my The King * Parſons.” 


Ante Cafe 


_— T was now moved again in the Behalf of ten that 
323, 517. 


it did not appear by the Jndickment that the IDꝛoſecution 

was within fix Yonths, as it ought to be by the Statute ol 

13 Car. 2. 1. (fo: the JndiXment was upon that Statute.) 

But it was anſwered by the Court, that the King need not 
alledge it; but ſt mut come on the other Side to plead i, 

| ik it were after the ſir Months. And by Twiſden, It minht : 
2 Roll. 683. have been given in Evidence, being a Pzovilo in the lame 

Statute; but a P2oviſa in another Statute muſt be pleaded, 

. Nqte, That the Coms which he uſed were to this Cffett; 

2 Roll. 78. A King, hen he bath been turned out of his Kingdom by his Sub- 

| jets, and then by the great Providence of God is reſtored again, 

firſt comes peaceably and ſettles his Milivia, and grows ſtrong, and 

then turns an abſolute Tyrant, even ſo the Devil at firſt pulls 

Men gently by the Elbow, then turns to be a Tyrant over them, 

And it was xeſolved in this Caſe, that Juſtices of Oye 

and Terminer may try a Yan the ſame Day that he is it- 

: - Died; but Juſtices of Peace camrot, though they have 

Style 28. cont. N Kind of Commiſſion of Dyer and Termiior. And Hale 

. ball 798. ſabd, that Juffices of Gaot-Delivery, and of this-Court, do 

ere ds. award a Jurp, Ideo venit inde jurata, &. but Julttees of 

Oper and Terminer muſt award a Precopt. 1 
Anno Regis. *Atiother Objecon was, that it was Anno Regis, but not 

Ano Regni Regis; burt that was held | „ becaiiſe Anno 

Regis bag 4 interided the Pear * the King ts Lic 


= » 4 


2 


RY, — it — e 


— 
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Barniſh verſus Killickkx. "vary 


T"Reſpaſs fo2 Fiſhing in his ſeveral Piſcary, & quod piſces Piſces ſuos. 
ſuos cepit, anD dath not ſay of what Kind, oꝛ how many. , cre. 554. 

and Hale ſeemed to incline that it was naught; fo2 if a Man 

ould declare in Treſpaſs fo2 taking averia ſua, 02 pullos 

{.0s, he ſaid it would not be good, accoꝛding to Plarer's Caſe, 

5 Co. 34 Sed adjournatur. Sed vide ante Caſe 61 contra. 


Web verſus Batcheler. 0 (5343) 


T was now urged by Holt, that though the Defendant. ane ca | 
[ did do this as an Dflicer to a Juſtice of Peace, he is PIR Caſe 667, 
| pot exculable; as 1 Cro. 394. 32 Aff 64. VI 
But it was objeſten by Stroud, that there the Officer of gain an Of 
one Parich enters into another Pariſh where he had no Au- 1 &. 44. 
thozity to ſerve LSE _...--- 1 Cro. 395- 
And Hale ſaid, it would be too hard if an Officer ſhould be Ante cat 
| hound to examine the Regularity of the Pꝛoceevings of a'97- 
Juſtice of. Peace, fo2 antiently Juſtfces of the Peace granten 
out no Marrants but after Indlckments kaund . but nam Bro. Faux 
they do upon Complaſnt made to them upon Dath, and pet leren. 8. 
the Conſtable cannot examine whether Dath was made oz 


| hot, And per totam Curiam Judgment was given foz the 


AY Attomey of this Court being choſen. to be of the (534) 
1 Common Council in a Copozation, and refufing was 
fined, And ft was held by Hale, that upon an Aﬀfon. of 

ye onght not to have been thoſen, then the Fine! 
wor lawruny bee. Nee my 


1 ge Wigſton verſus Garrett. (335.9 
PeEtwee the Lozd Leigh and the Earl of Leiceſter the Pot Cat 545. 
D Cale was, that Robert Earl bt Leiceſter 21 Eliz. made Ir. 39. 
au Conveyance of the Lands in Queſtion, with a Power Powe: ot 
0 Revocation and Limitation of new Uſes by any Crt. kv0ction. 
ling under his Hand and Seal, &c. About two Pears after 


he 


— » . * „ 
FW" * 1 as ä * 
— 


— 
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408 


his Power was extinguiſhed, o2 whether it Could be an 


Power of Re- 
vocation. 


that Purpoſe, though it be not inrolled. 


_ - Twiſden ſaid, the Judges dſffered in Opinion about tt: and 
Hale held, that ſuch Uſes may be revoked, and neu 
Ales raiſed, without making a legal Conveyance, fo? the 

new CEffate riſes out of the old Conveyance by Uirtuc 
bk the Power, if it be purfued; and therekoze he conceived 


1 Cro. 336. 
1 Inſt. 113. 


Livery; and it was held, that it was better to do it with- 
out Livery, fo2 perhaps that might do hurt; becauſe then 


ſelk without levying the Fine, becauſe it is relative and an 
bulatozp till the Fine is levied ; as where ſuch a Power is 


Hob. 393. 


on the Payment of 10s, this had been no Execution till the 
Payment of the 108. becauſe it relates ta that Time; an 
a Caſe was cited between Spencer and Wigley, Hill. A. D. 


Caſe was cited by Finch, (who argued foz the Earl of Lei. 


raiſing new Uſes by ſuth'a"Power; and he ſaid, he remen- 


he covenants to levy a Fine to new Uſes, without taking 
Notice of the Power reſerved to him in the fozmer Deep 
and afterwards levies a Fine accoddingly. The Queſtia; 
was, whether o2 no by this Deed of Covenants and Fine 


Execution of his Power, and then the Fine ſhould enure 
to the Uſes contained fn the Deed of Covenants? and x 


ceſter) between Ingram and Parker in the Common Pleas, 
Mich. 6 Car. Rot. 1942. (1442.) where it was held by thre 
Juſtices, that a Bargain and Sale not inrolled, and a Fine 
levied thereupon, was no Execution, but an Extingutg; 
ment of ſuch a Power; and he ſafd, a Bargain and Saie 
there would do as much as the Deed of Covenants here, 
which is to direct the Ales of the Fine, koz it will ſerve lo 


But Hale C. J. did queſtion the Law of that Caſe: In 


the Jnrolment was not neceffary in the Caſe of revokſng m 


x 


bered a Caſe between Rogers and Canning, where ſuch a 
Power was reſerved to 0 15 Leaſes foz thꝛee Lives; and 
the Queſtion was, whether oz no it was neceſſary to make 


he ſeems not to rely oz make Uſe of his Power: And he 
ſaſd, this Covenant to levy a Fine would not do it of it 


reſerved to be done by Will, though the Party do make his 
lll, yet this is no Execution till the Death of the Patty; 
and ſo if he had covenanted to ſtand ſefſed to ſuch Ales uh 


1654. Rot. 1794. Sed adjournatur. Poſt Caſe 543. 
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Hill verſus Monti, Bill. 26 & 27. Rot. 174 (5363 


N an Akkon fo? an Eſcape the Sheriff pleaded a Reſcous, Eſcape. 

And per Twiſden, Though it be no Plea fo? an Eſcape Reſcous. | 
upon an Execution, yet upon mean Pꝛotels it hath been 2 Roll. 457, 
held good. 2 Cro. 419. Moor, pl. 1152. Cur” adviſare vult. 459- 

afterwards Judgment was given fo2 the Defendant. Vide 1 Roll. 807. 


| Bulſtrod 200. Jon. 201. cont. 


Browne's Caſe. 5 | (537 


imple againſt ' an Executoz. In Conſideration the Confideration. 
A Teftato2 was indebted to him, the Executo2 pꝛomiſed 
to pay, And reſolved, it was no good Conſideration, with- 
out Averment of aſſets, 0 that he was commencing a Suit, 
Nc. fo; if this Action ſhould lie, it would charge him out of 
his own — 


an Upon the Statute of 13 Car. 2. of Deat- (538.) 
IVI ftealing, where a Convifion was had befoze a Juſtice Dear = 
of Peace, the Court will ſend a Certiorari and examine the — Jurid 
Regularity of the Pꝛoceedings. But Hale held; they could on. 

not ſend ſuch P2oceſs out of this Court; but ir they ſaw 

Cauſe they would remand the Parties, if they came bp 

Habeas Corpus, 02 if it came by Certiorati, and the Conviftion 

was fair, they would ſend down the Recowd; but in this 

Caſe, the Purchaſe being foul, the Court o2dered that Pꝛo⸗ 


_ feedings ſhould ſtay, and they would take Time to conſider 
of it till Michaelmas Term, 


Ir was likewiſe doubted, whether att Jnfozmation would. 

lie in this Court fo? ſelling by wong Meaſures, becauſe Fall 2 
the Convition is ozdained to be befoze a Juſtice ok Peace, late mY 
and the Penalty to be levied by him. And Hale C. J. in- Peace's Jurif- 
clined that it could not; though it were moved by Finch, 48 4 
that the Juſtices of Peace are to determine Matters concern . 


ing Foꝛcible Entries by the Statute, and pet this Court «: Co. 65: 
doth often award Execution. | 


/ 


4-a0---- — Jennings 
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(540.) Jennings vers Humkins. 
Jeofail. CTION fo? ſaping he was perjured, laid in Cornwall; 


the Defendant juſtified, by Reaſon he made an ada. 
AnteCaſe195. bit befoze J. Vaughan in Devonſbire, that he did not con: 
| ſent, that J. S. ſhonld be Leſſo2 in Eze#ment, &c. 
= The Plaintfff traverſed the Perjury. 
belege, This ue was tried in Cornwall, and. the Queſtion was, 
59 whether oꝛ no this was a Mil trial aided by the Statute of 
Jeokails, becauſe the (Moꝛds are, ſo as the Cauſe be tried by 
a Jury of the pꝛoper County where the Action is laid. 
And it was held, that if the Trial be in a wong Coun: 
ty, where the Iſſue doth not ariſe, it is not aided, becauſe 
the Statyte intends Remedy only, if the Venue be from a 
wong Place in the pꝛoper County: But Hale ſaid, if the 
Matter contained in the Affidavit was tranſaZed in Cornwall 
Then it might be tried well enough there. 
But afterwards, as J heard, a new Venice was awarded 
to try the Yatter in Devonſhire. 


(541) EBT upon an Obligation to perfon an Award; the 
Arbicrament. I Plaintiff in his Replication had ili affigned a "Breach, 
5 and therefo2e payed Leave to diftontinue; but the Award | 
being fo2 the Payment of Money, the Court would not 
- PoſtCaſe 550. BIVE Leave, £02 they ſald . malt * his Action of Debt 
F. N. B. + n | 
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Sir William Bucknall's Caſe. © (542) 

E hab brought an Action upon a Bond (with a — ſe 
Special Condition) in the Common Pleas, and 1 

after he had obtained Judgment there, the De⸗ 
| fendant bzought a Writ of Erroz in the King's 

Bench, and there Judgment was affitmed, and he took out 

an Execution there; and becauſe it did not appear in the 

Writ, how the Cauſe came thither, but ran generally as if 
it had been upon a Judgment in a Suft oziginally commen- 

ted there, the Court ſuperſeded the Exectition Quia erronice 

emanavit: And it was ſaid by the Clerks fhere, that the 

Courſe was always there to have a Spettal Execution when 

it was upon a Judgment affirmed in a Writ of Ertoz. 


Wigſton verſus Garret. | (eas) © 


OW this Caſe was argued by Hopkins, that this Deed Power of Re- 
and Fine was an Execution of the Power, and not an c 
Cttinguithment, and he cited theſe Authozities, x Cro. 422. 
or 296. Roll. 35 5. Hob. 3 12. Finch argued econtra, that 
where there is a Power of Revocation it ought to be ſtrictly 
purlued in the Execution, 10 Co. Scroop'8 Caſe ; and he ſatd 
that the Deed of Covenants alone would not be a Revoca. 
tion, 
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tion, becauſe that related to the Fine, and took ng 
2 Co. 75. the Fine levied, and the Fine could not do it, becayce that 

was not a Writing under Hand and Seal, ad quod Cur 
conſentiebat. But the Court held ſtrongiy, that eo inftan; 
that the Fine was levied, the Deed had its Operation, and 
then amounted to a Revocation ; and Hale ſaid, admitting 
the Cale ok Ingram and Parker to be Law (which he inclined 
not to believe), yet that Cale differs from this, koꝛ there the 
Party that bargained and ſold was Tenant in Tail, and lo 

the Conveyance might have operated either out of his 5; 
tereſt oz out of his Power, and where it ſtands fo, and a 
Conveyance is made without any Relation to his Power, it 
ſhall be pꝛeſumed rather to work out of his Intereſt, unlec; 
ſome Intent appears, that it ſhould wozk out of his Power: 
But in this Caſe, unleſs the Deed and Fine wozk out of 
the Power, it can have no Operation at all, fo2 that the 


Eſtate was out of the Earl of Leiceſter when this Convey: 


ance was made, and he compared it to the Caſe of a De. 
viſe, where a Feoffment is mave to the Uſe of his Laſt (lil 
and Teſtament, quod vide 1 Inſt. 111. b. | 


| Mergerof a Per Hale, It a Covenant be to levy a Fine to Leſſee fo 


| bog WE Pears, to make him a Tenant to the Præcipe, to the Intent 


\ $97, os. that a Recovery may be ſuffered, which is done accopdingly, 
2 Cro. 643. the Term is not merged, becauſe of the Intent. 

Per Hale: A. leaſed to B. fo2 Pears, and covenanted to 

leby a Fine, and then B. redemiſes to A. and. then the Fine 


was levied, it was ruled, that the Fine had extinguiſhed 


the Term; but if any Intent had appeared to pzeferve it, 
it had been otherwiſe. bs es ny uns 


Per Rainsford : It he that hath a Power ot Revocation 


makes a Leaſe and Releaſe, this is a good Revocation, 


Ante Caſe 497. And the Power is not fuſpended by the Leaſe, becauſe they 
both are but as one Conveyance; the Court ſtrongly incl. 
ned, that the Deed and Fine was a good Revocation ; but 
ML. Attozney being retained to argue adjournatur; but it 


was afterwards adjudged, that the Deed and Fine was 
good Execution of the Power. 


G4) S Skellingron verſus Norton. 


bebe Now the Court gave Judgment foz the Defendant, i 
| Poor. ? cauſe, though it was found to be a large Pariſh, het 
AneC©527: it was not found (to be ſo big, that by Reaſon of the Lats 
neſs thereof they could not reap the Benefit of the 9s 

— | 
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43 Eliz.) accowing to the Wozds of the Statute, and fo? 1178 
that Reaſon the Court gave Judgment; and ſo did not po- = _— 
{tively Rule, that no Counties were within the Act but 1778 
thoſe named; but Hale did now .ſfrongly incline, that no 
ather Counties were within the At, and he ſaid the Jncon- 
venience would be very great; fo2 by that Means the poo? 
Boꝛoughs muſt be charged with the Booz, and the Uills 
where Men of good Eſtates lived, but perhaps no poo?, 
would be at no Charge at all. . | 
and it was objeted by Bigland, that the Juſfices of 
Peace had Power to aſſeſs a neighbouring Town, where the 
Pariſh is not ſufficient to relieve their JPoo2s But Twiſden 
{aid, that had been a great Queſtion, fo2 though they may 
tar the neighbouring Pariſhes, yet it hath been a great 
Queſtion, whether they cannot tax the neighbouring Utils. 


A. 


. 


Jud. per Curiam pro Def. 


| Hodgkins ver ſus Thornbury. (545. 
N this Caſe Hale Ch. Juſt. held his Opinion ſtronglp, Rent fend: | 


and ſaid he could ſee no Difference between this Caſe and ©: 


AnteCaſeg 29. 
that of Dorrell and Andrews, 1 Roll. 938. but he ſaid, if the Pot Caſe zz. 


Rent muſt be appoꝛtioned in this Caſe, there might be a 
_ Queſtion how that ſhould be; as if A. leaſe to B. twenty 
Acres of 20s a-piece Ualue, and B. redemiſes one of thoſe 
Acres to A. fo2 51. Now whether the Appoꝛtionment ſhould 
be by recouping this 5 l. oz whether 20s. ſhould be abated, 
and the firſt Leſſee have the 5 1. over and above? 
But he ſaid, that the Book of 1) Ed. 3. 57. was to the 
Puncipal Cale in the very Point. 
But if it were in caſe of a Leaſe fo? Life, there it may be 
it might be ſuſpended, becauſe there is only a real Remedy, 7 
as by Diſtreſs oz Aſſike, which ſhall not be appoztioned, but 1 
the whole ſhall be ſuſpended, becauſe the Remedy is upon =o 
the whole Land, but here it is upon the Contract, and a 1 
perſonal Remedy, Sed Curia adviſare vult. | 


Wakeman verſus Waker. (546. 


A Makes a Conveyance of a Mano? and Reftozy to the Power. 

The Ale of himſelf ko Life, with Remainders over, with **c£377- 
* P20viſo, that he might make Leaſes of any Part of the 
Premiſes, not exceeding three Lives oz twenty-one Pears, 


5 N reſer⸗ 


Ante Caſe 198. 


| Demand, the Rent without an adual Demand. 


(> TTY Lord Fitzwaters Caſe. 


Verdi, A Uerdif being kaz my Lo2d Fitzwater in a-Quo Warranto 
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reſerving fo2 every Acre ſo leaſed 5s. and that the Leales 
ſhould be good, and continue ſo long as the Tenants did 
pay the Kents, &c. He makes a Leaſe of this Reitozp, which 
had no Glebe belonging to ft; the Queſtion was, whether 
02 no this was within his Power, becauſe here could be 1g 
Reſervation of 5s. an Acre, accozding to the Power:? and 
Poſt Caſe682. jt was held ſtrongly by Hale Ch. Juſt. That he might make 
L eaſes of this Reftozy, reſerving what Rent he pleaſed, and 
he relied upon the Reſolution in Cumberford's Caſe, 2 Roll 

262. and ſald he couid not differ this Caſe from it. 
Condition. And he (aid, that where the WMozds are, the Leſſees pay- 
ing their Rents, 02 ſo long as the Leſſees ſhall pay the Rents, 
Non-payment would not defeat the Leaſes, foz then 
upon every Beach of Covenant the Leaſe ſhould be a. 
And he held, that where an Eſtate fo2 Life was limited 
upon a Fine, with a Pꝛoviſo to make Leaſes, and it was 
agreed, that the Cogniſees ſhould ſtand ſeiſed to the Uſe of 
the Leſſees, ſb long as they pald the Rents and perfozmed 
the Covenants, that this would not amount to a Condition, 
and if it did, yet the Leaſe ſhould not be void fo2 not paying 


1 Roll. 466. 


(547-) hes | i. KM 25 . — 6. 
Covenant. RAN T and infeoff in Caſe of a Freehold doth not a 


mount to a Covenant, but Dedi will make a (Warranty. 
Ante Caſe 421. 3 Keb. 188. And if a Chattel be evicked, Ded 
will make a Covenant, come ſemble. Hob. 4. 


(548.) NMjorE, That where Juſtices ot Peace had made an ©2det 
Baſtard, koz the paving of 41. yearly by the reputed Father, fo; 
the Maintenance of a Baſtard-Child, it was held to be 
naught, fo2 the Allowance ought to be paid weekly, per Star. 

31 Eliz. c. 3. And if it ſhould be only payable yearly, tic 

Party might die within the Pear, and ſo the Pariſh loſe their 


\ f02.a Piſcary in Eſſex, it appeared to the Court, that 


the Jury were divided in Judgment, and at laſt, being — 


8 
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ling to be at Liberty, reſolved to give q ppvy Ucraift, and 
to thow Dies ker which Hide they ſhould give their Uer- 
dit; but conſidered mithal, that they might agree together 
afterwards and change their Gerdick; and the Chance falling 
gut fo2 my Lo2d Fitzwater, they gave their pꝛivy Gerditt fo2 
him; and the nert Moznhig thoſe ſix, that did diſſent in 
judgment from the Gerdict, did meet in Weſtminſter-Hall, 
and agreed ta fiany ta the Gerdick; hut the whole Jury never 
hay any Eonſultatian afterwards together, but came up all 
to the Par and ſtood ta their pꝛivp Gerditt. 
This Batter appearing ts the Court, per totam Cur a new 
Trial wag granted; fo2 q Trial by Jurp, being the falemn = 
Trial of the Nation upon which our Lives, Liberties and T- 
fates do depend, it ought to be with all Fairneſs, without any 
Thing to biaſs them; and here it appearing clearly that the 
Chance of the Die did govern them in giving their pzivy 
(erdiit, and they never after had any farther Conference all 
together, the whole Court ſeriatim delivered their Opinion 
lo; a yew Trial, And Twiſden Cited q Caſe, where the 
Plolutiff fuided in Evidence to the Jury, which was nat 
read in Court, and though the Jury all made Dath that they 
never looked upon it, pet they giving a Uerdit fo2 the 
Plaintiff, it was ſet aſide, 3 
But note; There was a Miſcarriage in the Party fo? 
whom the Jury faund, Wylde wauld bave had the Jury in 
this Caſe fined fo2 the Misdemeanoz, but the Court would 
not aſſent tot, E 


Jenkinſon verſus Alliſſon. 1985 


IT upon a Bond 80 perfozn an Award. awarl. 

| The Subwiſſian was to ſtand to the Jward, ſo ag & 

be made botory the — Day gf May, ready to be deliuered : co 541. 

to the Parties. Upon Nollum fecerynt arbitrium pleaded, cont. | 

the lalntitt replies, that an Award wap made under Hand 1 46 

and Seal, but doch nat aper, that it was ready to be deli⸗ 
deren to the Parttes and fo2 that Reaſon the Court held . 

the Replicatigqu naught. Ft RR: WE 

| CThereupgn the Plaintiſt .Þtaved Leave £0 diſcontinue. Diſcontinu- 

vas fo? the Payment of Money only, f02 there he may haue 5 oo 
a Ation ok Debt upan the Award; but here the Plaintiff 
dad Leave to diſcontinue, paping Cos. 


Mes 


0 re. een: 
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— 


Mes nota, That in Eaſter Term 1676 the Barons held, 


x Cro. 541. that it being pleaded to be under Hand and Seal ſhall be 


intended ready to be delivered, without Averment. 


i 
Ecape. L' Stape. The Queſtion was, whether, if the Sherif oc 


ther County, (as upon a Habeas Corpus, &c.) and a Latitat 
of a Capias be delivered unto him in another County, this 
ſhall charge him with the Pziſoner, oz whether he may not 
fo2 all this return Non eſt inventus in balliva mea. _ 


chargeable, but might well make ſuch a Return; and that 
appears to be the Law in the very Bodies of the Writs, fo 
theſe are Quod capias fi inventus fuerit in balliva tua. Sed ad- 


journatur. 
wickſhire have a Pꝛiſoner in Warwick Gaol, and a Writ be 


delivered to the Sheriff when he is at London, this ſjal 
charge him, REY Es e 


(x56) : 


Error in Ire- 
land. 
Per Bail. 


Reco2d of the Judgment againſt the Pꝛincipal was not te: 
moved by this Writ , and ſo it was ſaid had been reſolved 
fomerly in one Booth's Caſe, which was cited by the Lo? 
But the Queſtion was, how the Defendant in the Writ 


- againſt the Bail, the Recozd being removed hither, and (0 
upon the Recognizances which are now here, and upon the 


not made Recozds here, by reaſon they were not entered vp 


— 


Bagſhaw verſus Andrews. 


_ one County have a Paiſoner in his Cuſtody in ano: 


And it was held ſtrongly that the Sheriff ſhould not be 


Afterwards it was held by Hale, that if a Sheriff of War- 


Euſtace verſus Kepin. 


A Crit of Erro; was bzought by the Ball to reverſe tun 

Judgments in Ireland, viz. that againſt the Pincipal, 

as that againſt the Bail. And here it was held by the 
W ; 


:. That the Writ was abated in the whole. 2. That the 


Chief Juſtice, and remembered by Jones Attozney General. 
of Erro2 ſhould p2oceed to have the Fruit of his Judgment 


they could not grant out Execution fn Ireland? And it was 
pꝛopoſed by Hale C. J. to take out Sci' Fa' into Middleſes, 


Return of them to grant Execution into Ireland. 
But afterwards it appearing, that thoſe Judgments welt 


on the Rolls, they ſaid they would ſend a Certificate y a 


De Term. S. Mich. 1675. 1 
Judges in Ireland, that nothing was removed here befoze | 
then, and thereupon they might grant Execution. 

But upon the Judgment againſt the Pꝛincipal the Party 


might have Execution there, fo2 that Becozd was never 
removed. 
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Hodgkins werſus | Thornbury. 185 17 (5530 


HE Plaintiff leaſed to the Dekendant an Houſe and Ante Cafe 
Cloſe fo2 Years, rendzing Rent, the Leflee leaſes the . 
Cloſe fo2 Part of the Term to J. S. without referving any ea. 
Rent: J. S. aſligns his Jntereſt to the Plaintiff, who entered 
and held it. 
The Queſtions were two: Le 5 
i. Uhether this were a Suſpenſion of the whole Rent ? 
2. Idmitting it were not a Suſpenſion of the whole, whe⸗ 
ther any Part of it ſhould be ſuſpended, as this Caſe is, ſo 
that there ſhould be an Appoztionment? 
Ad primam Queſt": It was firſt argued by Wylde, Rainsford, 
Twiſden and, Hale, that it was not a Sulpenſion of the 
whole Rent. 


And the Reaſons they went upon were, becauſe the Entry 
of the Leſſo2 in this Caſe is lawful ; but they all agreed, 
that if the Lefſo2 enters by Mrong into any Part of the 
Land, this is a Suſpenſion of the whole Rent, And they 
took a Diverſity between a Condition and a Rent; fo2 if a 
Condition hang upon a Rent, there if the Leſſo2 comes to 
any Part of the Land, though it be by Title, and fo er- 
tinguiſh the Rent in Part, yet the Condition is abſolutely 
kxtinguiſhed: And Hale ſaid, the Reaſon is, becauſe the Law 
will not anner that Condition to Part of the Rent which 
was befoze depending upon the whole. Another Difference 
was taken between a Rent-charge and a Rent-ſervice; foz 
in caſe ok a Rent-charge, if the Lefſo2 purchaſe Part of the 
Land, the whole Rent is extinguiſhed ; but in caſe of a Rent- 
(ervice it ſhall be appoztioned; the Authozities they cited 
\ were 13 Ed. 3. 56. b. and 1 Roll. 938. which they ſaid were 
direckly in the Point. Fitz. & Bro. Avowry, 93. | 
And as fo? the Objetions that have been made from Raw- 
lin'S Caſe, 4 Co. and Bro. Exting. 48. they lald, that fo2 
that of Rawlins g Caſe, it was no Point that came in Judg⸗ 
ment in the Caſe, and (oz that of Bro. Exting. 48. he cites 
no Authozity fo2 his Opinion. And Hale ſald, there was 
the firſt Concottion of this Erroz, that a Rent could 2 | 
a. ; © e 
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in Bro. but no Reaſon at all was ever given fo? it, why it 
in Part, fo2 of that never any Queſtion was made; 5 
ik Leflee ſurrender Part of his Term, Part of the Bent 
9 Co. and every one of them is of an Entry by Wrong, 
which is agreed by all to ſuſpend the whole Rent, 


_ -- pleaded, that if any ought to be, the Court could not make 


Apportion- 


ment. 


1eaſed to a Stranger, though ft were without reſerving ary 


in under a Stranger ſhall have the ſame Jaſvilege as the 


Appoztionment will hold where a Rent is reſerved, and where 
fo2 Pears, where the Rent is due by Contract, and an 4c 


ok the Land to the Low, the whole Service being tutte 
is ertint; but ik the Tenant had firſt altened Part to d 


be ſufpended in Part, and in eſſe fo? Part, which iam 
tion that hath been wallowed down fince that Opinion 


may not be ſuſpended in Part, as well as ertinguiged 


is thereby extinguiched. And Wylde ſatd, he looked upon all 
the Authozities. cited by my Lozd Coke in Aſcough's Caſe, 


2. And as fo2 Appoztionment they all held, as this is 


it here, ko; it is pleaded in Bar of the whole, 

But Hale, Twiſden and Rainsford held, that no Apo! 
tioninent ought to be in this Cafe, had the Matter been 
bekoze a Jury upon Nil debet; fo2 here, when the Leſſee had 


Rent, and he aſſigns over to the Leſloz, the Leſſoz ſhall 
come in in the ſame Plight as the Stranger, and claiming 
under hin ſhall enjoy the fame Pꝛivileges: And this Diver: 
ſity was taken by Hale, that if-the Lefſee-had leaſed Part 
to the Leſſoz, without reſerving any Rent, there - ſhould be 
att Appoztionment; but if a Rent had been reſerved, there 
ſhould be no Appoztionment; fo2 then the Leſſo2 and the 
Leſſee had. as ft were by Agreement appoꝛtioned the Bent 
betwirt themſelves, and the Lefſo2 ſhould have had his whole 
Rent of the Leſſee, and ſo ſhould the Leſſee of the Lefſo2; 
and lo he ſaid it would be in caſe of a Seignio2y, where the 
Tenant leaſes Part to the Loꝛd; this Diverſity concerning 


none is reſerved; but it is much ſtronger in caſe of a Leaſe 
tion of Debt lies. i LE = 

| He ſaid, there had been an old Opinion, that the lame 
Man could not be Low and Tenant to the ſame Land; 
and therefoze if the Father held Land of the eldeſt Son, and 
died, the younger Son ſhould have the Land; but that O 
pinion is long ſince antiquated. PD 
And here they all held, but Wylde, that the Lefſo2 coming. 


Stranger; which Hale illuſtrated by this Cale: Lond aud 
enant rendzing a Hozſe, &c. ff the Tenant aliens Patt 


Stranger, and thereby multiplied the Service, tho Part It 
| 7 


— — 


— 
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Aer come to. the Lam, this Would nat haue extinguihen 
all the Services. V' 
wylde: There might have been an Appoꝛtionment in this 
Caſe, if it had been befoze a Jury, Sed non dedit rationem. 


But they all agreed, as this Caſe is plea den, there could 
be none. Jud' per Cur' pro quer'. | 8 


S 


he Caſe of the Poor 
| Bu for SHo-ao F 25 


1 5 ERE was a Toll in that Town, that Time out of vor. 
Wind had never been tared to the Pooz: And the 
Queſtion was, whether it could be now taxed by the Statute <-- 


I 
of Wickham. gy. 099) 


. 4. L eg 31-7 3, *& 


„ 


of 43 Eliz.? And the Court held that it might. S 


The King verſus Bent. 


(555. 


A Inkozmation was erhibited againſt a Bailiff errant, Bailifs ſwom. 
M fo? erecuting the Difice of a "Bailiff, not having taken 
the Oath within the Statute 27E!. 12. And the Queſtion was, 
whether that Statute extended to Bailiffs errant, oz only to 
Bailiffs of Liberties that had Returna Brevium ? And the Court 
ſeemed to incline (all but Twifden) that it extended not to 
Baillffs errant, but only to Bailiffs of Liberties. Jones 249. 2 Int. 446. 
But thev all agreed, that ſpecial Batliffs pro hac vice ta 
ſerve Curits were not within the Statute. 3 
Bailiffs of Hundzeds were thought by ſome to be within 
the Statute; and the Ander⸗Sheriff of Middleſex, being cal- 
ed, confeſſed that he ſwo2e all his common Bailifts, Ad- 
And afterwards it was adjudged, that Bafliffs errant 
are not within the Statute, accordant al Jones 249, 


HE Cowner's Inquiſition find a Man Felo de ſe: The (5560) 


1 Queſtion was, whether oz no this was traverſable? of Cage C0. . — 


_— ˙— of : 5455 Py 
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And the Court inclined that it w Hale Office. * e ee 
| Y as; fo? (per Hale) the Reaſon _ 6. Aae, 2 HR 
why an Jnquiſition that finds a Fvgam fecir is not traverlable = Cape 


L.. —— all the Parties that were pꝛelent at the Death of AA. 
4 arty, are bound to attend the Cozoner's Inqueſt, and 
1 ir not appearing there is a Flying in Law, and cannot be 
e 55 that Reaſon doth not hold in a Felo de fe. 
* it was held in this Cale, that where the Body can. 
not be found, that it may be inqulred of befoze the Juſtices 


— 


4 » 1 . 
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of Peace in their Seflions, and they may find a Fel de fe ſe. 


I Nur Rep. 217. 


G81) Ihe Caſe of the Inhabitants of Fulham. 


High): Jr was held upon the Statute of a 8& 3 Phil. & Nin. en: 


that ik a Man keep ſeveral Teams in a Pariſh to cart 


with, though he hath no Plough-Land, that he hall ſen 
each Team to the Repair of the Pighways, as though 
they were * by Perſons. 


DE 


Termino Paſchz 
1676. 


In Banco Regis. 


G53) M /MEmozandum, That Chief Juſtice Pale reſigning hi 
Patent this laſt Vacation, Sir G. Rainsfo2d vas 


' ſworn Chief Juſtice the firſt Day of this Term, and 


Sir Thomas Jones was. made Puiſne Judge the 
ſecond Day of the Term; and the Lord Chief Baron Turner 


dying in the Circuit at Bedfow, Mr. Mountague, the Queen's 


Attorney, was made Chief Baron the irſt Day of this Term in 


bis Place. 


(559) 


2 N 
2 2 
Legacy. * ane 


Exgcutor. 


a Yan deviſe 201. to A. when he ſhall come to twe!: 
Vow of Age, — if he die beloze the Age of 1 


— X e 2 


1 Offi. \EMBLE 2 je Difference de un 18 fuit oo: That if 


a i. © 
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one Pears, his Executo? ſhall not have it ; but if he deviſe 
twenty Pounds to J. S. to be paid him at his Age of twenty- 
ane Pears, there; if he die befoze that Age, his Executo? 
ſhall have it; and fo it is (by Wylde) ik he deviſe twenty 


Pounds to be paid'to J. S. when he thall come to the Age of 
twenty-one Pears, NY > | 


King verſus Pyne. e 


'T TPON a Motion to quaſh an Ozder of Seſſions, the Apprentice. 
L Queſtion was, whether oz no a Maſter be compellable 
to take an Appzentice; and Twiſden was of Opinion, that he siderf. 99. 
was not, neither by the Statute of 5 Eliz. no; 43 Eliz. no: 
x Jac. fo2 there are no Mozds to compel the Maſter to take, 
though there are to compel the Appꝛentice to ſerve; and he 
ſad thoſe Things that are pꝛinted as the Reſolutions of the 
Judges, were only the Opinion of Sir R. Heath, when he 
was Chief Juſtice, and many of them not afſented to by the 
reſt of the Judges, who were of other Opinions upon the 
Offering of them in Serjeants-Inn Hall; but ſome Clerk hap⸗ 


pening upon them pꝛinted them as the Reſolutions of all the 
Judges, „ 


But Rainsford Ch. Juſt. and Wylde ſeemed to hold, that 
Maſters are compellable, and the Pꝛadtice hath been ſo all 


over England, though there are no expꝛels Wozds in the Sta- 
tute. Adv. vult Cur. Gs 


Sed poſtea fuit adjudge (come a moy fuit dit) q' les Maſters ne 
ſont compellable. 8 | 


* 


1 the Statute ok Gamfng it was held, that at a (561. 
Yozſe-Race, if the Articles be fo2 301. a Heat, and Gaming. 
lo many as come to above 1001. that they are void within Fon Cale 580. 
the Statute; and lo if a Man wins 401 of a Man, and AnteCaſe20;. 
then takes Bond fo? it, and lends it him and wins it of him 
again, and ſo till it comes to above 1001. all the Bonds are 
void; fo2 though they are ſeveral Bonds, yet it is all as it 
were a continued Act; and ſo ik a Man wins Boney, and 
then lends it him again, and then they agree to meet and 
play another Day, this will be all looked upon as a Contt- 


nuation of the firſt AX, and all theſe Caſes were agreed koz 
Law in the Caſe of Hudſon and Waling. | 


T7 — 


(563.) „rin aft Hill. 
Teltatum Ca. PON a Judgment given, a Scire facias went out into the 
I poper County, and upon the Return of a Nihil : 
Teſtatum Ca. Sa. into another County, without any Capias in- 
to the pꝛoper County; and it was held to be Erroz, 
N | EBT upon a Bond fo? Payment of Monep; the De. 
Teta. II fendant pleaded, that he paid zo l. to the Plaintif, 
which he accepted of in SatisfaXion of it. The Plaintif 
replied Quod non acceptavit; and held no good Replication, 
koꝛ the Solvit is the Puncipal Matter; and ſo it was ſaid to 
have been held in one Fenneli's Caſe, CE 
(565.) nn was pꝛayed upon A Writ de excommun- 
3 cato capiendo, upon pꝛoducing of the Appeal under 
| the Great Seal; and the Court ſeemed to incline, that 
it was not pꝛoper to move it here, but in Chancery, becauſe 
the {{UIrit iſſues out there, but the Alias Capias iſſues olit 
hence, and that they may ſtop, Nat. Br. 64. E. | 
(566) Lord Shaftsbury werſus Lord Digby. 
Scandalum HE Mods were, You are always againſt the King, and 
oy e for Sedition and Faction, and for a Commonwealth, and 1 
0 e | 


22 


— 


* 22 — 
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8 ( 562.) A Queſifon was, whether a Writ of Erroz, befoze it be 
Ws allowed, be a Superſcdeas in ſe? And Twiſden held that i 
of Error. WAS, and Execution being ſerved, that this Court might 
March 54. grant Reſtitution; but Wylde held it was not till the gllow. 
ance of it; and if it were, that this Court could not py. 
perly grant Reſtitution, but the Common Pleas; fo the 


Recow was not here yet befoze them. 


578. 7 can prove it, and by God I will have your Head the next Parla- 
ment. The Jury gave 1000 l. Damages. 
In this Cauſe the Low Moore being to be examined, it 
ſifted, that he ought not to be ſwozn, but to ſpeak upon Ws = 
Ponour; and per totam Curiam, though a Peer cannot be 


1 


compelled 


2 
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compelled to be ſwo2n, pet if he be not ſwon, whatſoever 
je ſpeaks is no Evidence, and ſo he was \wo2n; 


Farl of Salisbury verſus Sir Tho. Lee. „ 


r)Ridger was Tenant fo2 Life, Remainder to B. in Call, Roll sss. 
Remainder to William fo2 Life, &c. Bridget and Wil- 2 Nied Reg 
liam le by a Fine ſur conceſſit, whereby they Gzant the Lands 109. 
et totum jus & omne quod haͤbent, &c. to H. Habendum fo; 
the Lives of Bridget and William, and the Survivoz of them. 
The only Queſtion was, whether oz no this Fine ſhall be 
conſtrued to paſs an intire Eſtate fo2 the Lives of Bridget 
and William, and ſo thereby diſplace the Remainder in Tail, 
02 whether it ſhall be intended only to paſs an Eſtate fo2 the 
Life of Bridget in Poſſeſſion, and fo2 the Life of William, af- 
ter the Determination of the Eſtate-tail, as they might law- 
fully have granted it ? 8 
And it was argued by Maynard, that it ſhould paſs only 
ſuch an Eſtate as they might lawkully grant, and ſhould not 
be conſtrued to paſs that which would be a Fozkeiture of 
their Eſtates, and diſplace the Remainder; fo2 when 
(002ds are capable of a double Conſtruckion, the Law ſhall 
cxpound them fo, as they may ſtand with Right, and not to 
wozk a Wrong; as if Tenant in Tail grant totum ſtatum 
ſuum, though he hath an Eſtate-tail, pet this ſhall only paſs 
an Eſtate fo2 Life, becauſe he can lawfully grant no moze. 
1 Inſt. 33 1. And he cited x Co. 16. Bredon's Caſe, and Hob. 
277. where a Tenant fo? Life joining with Tenant in Tail, 
and granting a Fee, it ſhall neither merge noz kozfeit his 
Cate; and ſo 2 Cro. 301. A Copyholder covenants that the 
Leſſee ſhall hold and enjoy the Land o2 ten Pears, though 
this would amount to a Leaſe in other Caſes, pet becauſe in 
the Caſe of Copyhold it would wozk a Foxfeiture, it is con- 
{tied ts be none; fo2 the Law ſhall never make a Wrong 
by Conſtrution. Raſtal 349. 1H. J. 22. Pollexfen argued, 
that this did diſplace the Remainder (and then the collateral 
Watranty of the Anceſto2 of Tenant in Tail would be a 
— and he ſaid this Habendum muft neceſſarily impozt an 
mitediate Eſtate fo2 the Lives of Bridget and William, with- 
= the Intervening ok an Eſtate tail; and he ſaid the 
OM is a Ozant of the Land, and the Totum & quicquid ha- 
. as. by Way of Addition, as it is o2dinarily in Convey- 
he Hate Right, Title aun Intereſt, &c. and the Office of 
i=» --avendum being to erplicate and bound the Eſtate, ought 
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(567. b.) 
Anglice. 


nte Caſe 48 2. 
al Cat 35. U, was moved, that it was not good, becauſe there i 


a proper Mozd fo; Hangings, as Aularum periſtroma. 


3 Cro. 754. 


668.) 


Coſts againt LX EC UT OR Declares in Debt upon an Account mate 


Executor. 


1 Ono 29, 


219. 


424 


Subſtantive, and pendens is an Adjeftive, and compared | 
to the Caſe of Duodena fili, Angl' Dozen of Thread, which 


to be certain in its Jntendment. 27 H. 8. 24. and rey 
Caſe, Coke's Rep. and he cited Dyer 339. Jones 59. 2 Cro 
696. 1 Roll. 855. 5 | 

And it was agreed by all in this Caſe, that a Fine lu 
conceſſit is a Foxfeiture after it is executed, as much as a 
Fine come ceo, which always ſuppoſes either a Feoffment 02 
a Eikt in Tail pꝛecedent. | 


"NENTUM virgulas panni pendentis, Ang! Hangings, lt 
Wylde ſeemed that it was not good, becauſe Hanginss 18 


was held naught in Parliament, becauſe Duodena was an 
Adjettive ; but to that Jones and Twiſden ſatd, that here is 3 
Subſtantive, and there was none, and they thought it good. 8 


Adjournatur. | 
Bull verſus Palmer. 


betwixt him and the Defendant, fo2 Matters betwirt 
the Defendant and the Teſtatoz; and being nonſuit, the 
Queſtion was, whether o2 no he ſhould pay Coſts? 
Wylde inclined, that he ſhould, fo2 though the G2ound of 
the Account be fo2 Matters in the Teſtators Life-time, pet 
the Account being made with Himſelf, muſf needs be within 
his Knowledge, and therefoze if he bzings an Ackion without 
Cauſe of ſuch Matter, it is fit he ſhould pay Coſts; and 
therefoze in Trover, the Converſion being alledged in the 
Time of the Executoꝛ, he ſhall pay Coſts. 
But the other thꝛee Judges were of a contrary Opinion; 
but they agreed the Caſe of Trover, becauſe there the 
Plaintiff need not at all mention that he is Executo2: Sil 
Twiſden ſaid, he had always taken this foz a Rule, that 
where the Plaintiff cannot declare, but he muſt needs al 
ledge himſelf to be Executoz, there he is not a Plaintif 
within the Statute to pay Coſts; and here in this Caſe, if 
he ſhould declare generally upon a Computaſſet, he mult it 
nonſuited, and what he recovers in this Ackion ſhall be . 
ſets, and fo per thꝛee Juſtices he ſhall pay no Coſts. 


5 2 | : Taplot 
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Taylor verſus Watts. 669) | 
+” Dminiſtrator durante minori ætate Of Sir brings an Acklon, Adminiſtrator Wi | 
A and avers, that Five of them were under the Age of {pane mne- | "= 
Seventeen, and the other was about the Age of Seventeen, vl 


but under Twenty; and the Defendant demurred; and the 
Queſtion was, whether the Adminiſtration ſhouid be deter⸗ 
mined, accoꝛding to Pigot's Caſe, 5 Co. 29. before one of the 
Executozs arrived to twenty-one, becauſe by the new AX 
concerning Adminiſtration, the Executoz is to give Bond, 
and that he cannot do befoze he is twenty-one, and the 
Court will not grant 'Adminiſtration to him ſince that Sta- 
tute, and ſo the Teſfatoz's Debts will not be recoverable; 
but notwithſtanding the Court gave Judgment againſt the 
Plaintiff; and Wylde ſaid, though he cannot give Bond 
himſelf, yet he may be bound by his Sureties. 


Ar . 
SY =0 MEI — 
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Strange verſus Greenhill. e. 1 
Bligation in quarto ginti libris, und declares fo2 50 l. And bi iy 


O upon a Demurrer, Judgment againſt the Plaintiff, | 


Reſpaſs fo) taking Bovile, Anglice a Steer 02 Or; af- 1 
ter Uerdiit it was moved in Arreſt of Judgment, be⸗ Anglice. 


glice. 


Cauſe Bovile doth not ſignify a Beaſt, but an Or-ffall; but 
per Cur, if Bovile ſignifies only an Or-ſtall, the Jury ſhall 
be preſumed to give Damages only fo2 that, and the Anglice 
void. March 16. 10 Co. 132. And being Treſpaſs will lie 


to? taking an Ox⸗ſtall, it ſhall be pzeſumed that Damages 
were given fo2 that. NE 


Lord Shaftsbury werſus Lord Digby. — 
[ was moved in Arreſt of Judgment, that the Statute sann mit 
C 


here was miſ-recited; fo2 the Statute is of Dukes, ad. _ 
Carls, Juſtices, and other great Officers of the Realm; Pence 37. 
and they had recited in their Declaration de Ducibus, Prelatiss © 
&c. Magnis Officiariis Regni, and left out the Wlows & aliis, ._ ... 
Which, it was afledged, had altered the. whole Senſe of the 
Statute, fox by this Beans the Statute ſhould extend only 


* 
82 


——— 
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to ſuch as were named befoze, whereas it extends to ſeveral 

great Officers that ate not named, viz. Low Chamberlain 
02 High Conſtable. . But it was alledged fo? the, Plaintiff 
that it was not neceſſary to recite the whole Statute, bur 
. Sly fo much as was ſufficient to ſupport the Attion; as here 
the Plaintiff, being an Earl, need not have recited any moze 
but only:that it was enaſten, that none ſhould ſpeak, &c. de 
comiribus, .&c. © and then the reſt that! be Surpluſage, and a 
Mil recital in that ſhall not hurt. Ry 
But on the other Side it was ſaid, that although this is 
a general Law, and the Plaintiff need not have recited it 
At all, yet if he takes upon him to recite it, and miſtakes, it 
is: fatal to him, eſpecially being in a material Part. 1 Co. 
135. Dy. 168. Twiſden ſeemed to make a Difference be: 
tween a Count and a Bar, that in a Bar you need recite 
no moze than what makes fo2 you, but in a Count you muſt 
be more certain. LE oy SHET re 

It was moved alſo, that contra facere actoꝛding to Loꝛd Crom- 
well's Caſe, 4 Co. was naught, but the Court inclined that 
that was well enough. 5 


Et adjournatur. e 
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Aſtree verſus Ballad. 


- PENUE cannot de rhanged after a Plea pleaded, 
/ come ſemble; an Attomey hath the Pyivilege of 
— laving. an Aſtlon tranũtoꝛp in Middleſex, and the 


Cautt will not change the Venue upon Afivavit. 
eee 


Duke 


ann ak 


2 


1 
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Duke of York werſus Sir John Danyers. (574) 


1R John Danvers, Father of the Defendant, befoze the ſoon, 
0 25th Day ok March 1646, was ſeiſed of an Eſtate⸗tail, .; Car. 2. 1g. 
and akter the 25th ok March 1646 he levies a Fine to the foſt caſe 591. 
aſe of himſelf in Tall. The Queſtion was, whether this C- 
fate was given to the King by any Moꝛds in the Ai of 
13 Car. 2. cap. 15. ? and two Queſtions were made. 
1. Whether there be any Wozds to give an Eftate-tail to 
e > 5 
5 admitting there be not, yet whether o2 no the Levying of 
the Fine, after the 23th of March 1646, which bars the old 
Eſtate⸗tail, hath let in this Fo2feiture to lap hold of it? 
To the firſt Point it was argued by Levinz, that here are 
no (Uo2ds to give an Eſtate⸗tail; fo: Lands and Tenements 
are of as large Signification as any Wozds here; and theſe 
ſhall not, as it hath been held upon other Statutes where 
there are the ſame WWo2ds, viz. 25 Ed. z. of Treaſons. 
13 R. 2. cap. 2. 16 R. 2. cap. 5. 2) Ed. 3. cap. 5. and ſo it 
hath been held upon theſe Statutes. x Inſt. 130, 393. 11 Co. 
13. Bro. Forfeir. 101. And it is to be obſerved, that the Per⸗ 
(ons named in this At are not attainted by ft, no2 is the 
Blood corrupted, but their Eſtates are given to the Ging, 
as the Mozds of the Aft do impozt. | Ss 5 
But it is true, that in the Statute 26 H. 8. cap. 13. theſe 
Uozds, All Lands of any Eſtate of Inheritance, have been held 
to carry an Eſtate⸗tail; 33 H. 8. 20. adds Rights and Con- 
„ 6. x1. Plo aft.  -., © 3 
To the ſecond Queſtion he held, that the Levying of the 
Fine would not open a Way to this Foxfeiture; fo) this is 
not like where Tenant in Tail grants a Rent, oz confeſſes a 
Judgment, oz lays any other Charge upon the Land, and 
then levies a Fine, that ſhall let in thoſe Charges whtch 
were laid upon it befo2e; but here was no Charge upon the 
Land bekoze, neither is this Ac an Attainder, koꝛ then the 
_ Effate-tail would be fozfeited by Conſequence, and though 
he hath once a Fee, it is but inſtanter, and rhe Law will not 
take Notice of it. 1 . Cro. 615. 
„Or Jo. King argued fo? the Duke of York, who was Pa- 
 Uiitee of the Lands in Queftſon. 1 
„ To the firſt Point he held, that Etkates tall were for- 


reed by! the Mews of this Statute, although they ate 
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2 Foz the Statute De donis, which pzeſerves them, bath 


Plow. 260. Only general Moꝛds, as to reſtrain them from Aliening, 


Aliening and a Foꝛkeiture hath been expounded an Alienation, (o as 
1 Kol. 429. 


by 3z4;“ Tenant fn Tail could not tozfeit till the Statute of 2c 6. 5 


This is in reſtitutionem communis juris; fo2 at Common 
Law ea Fee conditional was foxfeitable. 
3. The Statute of 26 H. 8. which is agreed by all to er 
tend to Eſtates⸗tail, hath only general Wozds, and no par: 
. ticular Deſcription of an Eſfate-tail. e 

4. Statutes concerning Fozfeitures ſhall be conſtrued 
_- ſtrongly fo2 the King. Plow. 234. 2 Roll. Rep. 503. 4 Co. 

Adams U. Lambert. | 1 
2. To the ſecond Point he held, that if the Uods did 
not extend to Eſtates-tail, yet his ſevying of a Fine hath 
let in the Fozkeiture, as it would do Charges oz Incum⸗ 

bzances by Tenant in Tail. 1 Co. 48. Poph. 132. 

Foz this Fozfeiture by this A# muſt relate either as an 
DOtlice found to an Attainder, as 3 Ed. 4. 25. 1 Inſt. 52. b. 0: 
elle as the Attainder to the Offence committed, Flow. 48. 

I Inſt. 390. . i 2 
And he held, that when this Eſtate was by the Fine con: 
 veyed to the Conuſee, who was ſeiſed to his Uſe, that this 
was within the very Mozds of the Statute; and he held, 
that an inſtantaneous Fee might be kozkeited; and cited Moor 
196. Pym's Caſe, 1 Cro. 426. 5 Co. Englefield's.Caſe; and (0 
pzayed Judgment fo2 the Defendant. Adjournatur. 


_ (575) | 5 Holt verſus Medlicott. 


: A Mandamus being Ddirefed to the Mayoꝛ and Burgeſles 

ok Abington, to reſtoze Mz. Holt to the Recowers 

Place, they returned, that the King by his Letters Paten 

gave them Liberty to make a Reco2der durante beneplacito. 

Corporation. It was ſaid by Wylde, that a Cozpozation cannot determine 
their Vill but under their Cozpozation Seal. 


nl Nelſon's Caſe. 


Stat. 5 Ed. "Ts Aueſtion was, whether the Leaſing of the Ball 
wick of the Liberty of the Savoy, rendzing a Rent, pn 
a Buying an Dffice within the Statute of 5 Ed. 6. 16. an 
the Court agreed that it was not; fo2 all the Bailiwic 
of Liberties in England are bought and ſold, and hd 
| 4 . 
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haiſea of the King's Bench, and the Ander warden s Place 
of the Fleet, &c. | 


Woodward verſus Aſton. (555) 
we A , ue, GALA PF, 
1 TPON a Trial at Bar, in an Indebitatus aſſumpſit fo! 
L Money received to the Plaintiff's Uſe, the Queſtion 
was, whether oz ns the Office of Clerk of the Papers was 
wholly in the Plaintiff, o: whether the Defendant was 
Jointenant with him? = | 
Jnd here it was agreed, that although this is an Dffice 
that cannot paſs but by Deed, and the Deed be loft oz can⸗ 
telled, pet this doth not deſtrop the Right of the Sꝛantee in 
the Office, if the Oced can be p2oved, | 1 
It was alſo agreed, that if there be two Officers in one oe. 
intire Office, and one ſurrender oz foyfeit, that this re⸗ 
dounds wholly to the Advantage of the other; fo2 the Df- 
fice being intire he cannot grant away his Botety, Plow. 
Nevil's Caſe, 381. 8 | | 
It was likewiſe agreed, that the Officer here can make 
no Deputy; becauſe it is not granted to him and his AL. 
ſigns, 02 to be excerciſed per ſe vel deputat' ſuum; and be. 
ſides, it is a perſonal Service, and requires Knowledge and 


Skill, and none can exerciſe the Office, but he that is ad⸗ 
mitted by the Court. e | | 


| Lord Shaftsbury Ver ſus Lord Digby. 


N this Cauſe Rainsford delivered the Opinion of the whole , _ ... 
Court, that the Plaintiff ought to have his Judgment. 566, 572. 
Foz the Dbjetion Contrafacere, it is uſed in Raſtal's Entries Statute re- 
upon the ſame. Dccaſion; and in the Lozd Cromwell's Cale, 
4 Co. and it is uſed fo2 Counterfeiting in the Caſe of 
Poney and of Deeds, and though it be not a Moꝛd in 
the Dittionary, pet it is a Wo2d that the Law takes Notice 
of, and is well enough. . 5 
2. Ag f02 the Milrecital, it is well enough; fo2 the Plain- 
tiff hath truly recited ſo much as concerns his Purpoſe to 
Noun his Aition upon, and if he had recited no moze, it had 
been well enough; and he ſaid, there is no Difference betwirt 
this and Blomer's Caſe, A. D. 1649, upon the Statute of. 
Winton, againſt the Þundzed of —— fo2 a Robbery, and 
| likes the Statute of 13 Ed. 1. cap. 1. ſeſſ. 2. accoding. 
——— n eee e 


(578.) 


* * 
* 3 *r 


. N 2 
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ted Sam. Aland ds to. 


(579.) 
1 Ante Caſe 


496,500, 503. 


Error. 


ter of Judgment whether the Goters have an Eſtate in Ua, 


12 Co. 


2. A double Return is a legal Ack, when the Patter is 


makes, "0 wg 
— 


"to the painted Statute, which (s Burving of Houſes, where 


as the Roll is Arſons, and not Arſons de Meaſons, pet beit 


his Atfon was bzought fo2 a Robbery, and he had recite? 


that Part well enough, the Plaintiff had his Judgment: 
and ſo is the Caſe of Dive and Manningham, that a Pan 
need recite no moꝛe than makes fo2 his Caſe; and the Coy. 
cluſion contra formam ſtatuti prædicti is well ehosgh, fo? each 


Claufe, viz. of Earls, Barons, &c. is a feveral Stature 
as to thole reſpeittve Perſons, and ſo he gave Judgment in 


£ 


nomine totius Curie pro quer'. 


Sir William Soames werſus Sir Sa. Barnardiſton. 
Hs Caſe coming to be argued at Serjeants Inn bc: 

8 foe the Judges of the Tommon Pleas and Barons, 
the Judgment given in the King's Bench was reverſed, 
North, Mountague, Wyndham, Littleton, Thurland and Barton, 


were of Opinion to reverſe it; Atkins and Ellis being of 


Dpinton to affirm it. 
The chtef Reaſons were, h 5 
1. The Sheriff in this Caſe fs a Judge; koz it is Mat: 


lus, whether they are Reſiants, &c. and Aﬀton of the Caſe 
lies not againſt a Judge. fo2 giving His Judgment, tho' he 


be in an Erro2, becauſe they ſhould be free, and have no: 


thing to awe them with in giving their Opinions. 


doubtful; that it may be left to the Judgment of the Par⸗ 
liament to determine. | 


— 


3. This Courſe fs fneonſiffent with thole ads of Pat. 
liament that relate to theſe Matters; koꝛ if the Party grieved 
negleſt to bung his Acklon fo2 the 100 J. upon the Statute oo 
thꝛee Months, then it is an Aﬀton popular, and any Body 

elle may ſue koꝛ the 100l. and aftetwards the Party grieber 
may bing his Acton upon the Caſe, and fo the S 


perif 
ſhould be twice charged; fo2 the Reeovery by:a third Pfr 
ſon can be no Bar to his Aion. 

4. The Sheriff in this Cate eannot take' Security fron 


the Party, as he may in other'Tiiſes upon Returns; uns 


net a Jirry, in fome pray the Ditetfion-of the Court, and pn 
Time; but here he muſt make a quick Return without a7 
of thoke dvantanes to hiniſelf. oo Ra 
9 | 


*-. 


an add A009, awd ac ul af 


wo 


— 


. The Novelty of this Ation, it being prime — 
and if ever auy Adlon would have lain, it would certainly 
have. bern brought bekoze this Time, accozding to Littleton, 
upon the Statute Si patres Se er | r FA 
6. The whole Sabjeck Patter of it relates to and con- 
teens the Patltament, aid the Conulance of it relates 10 
the 3 neut. though in ſome Cales the Judges may de⸗ 
termite kame Matters telating to Parliament; as what ſhail 
be ſad a Sefffdn, and what an Ac, Kc. 
a bug Cid 48 give ty Eoivens in Contradlon to the 
Contraditfon to the 
wn — 1 te ba ogg A, gp to, 
| "TW Woh 188; IM the Oela 
Reaſon of the Parliament's Conſideration D Boy Be 
ſon of the Sheriff. VV = and 
e 1} $2 1 NR 
Cite, 2 whore © Diſerence concerning Ations upon the 
Ct eee en dive per en 06 bs 
luntarily puts himſelf upon ſuch att At as ts pejudſetal to 
_—_ — be Gall have his Action; and upou 
That it lies not againck an Jnviito! - becauſe he | I Addon fur ! 
NN Aue, 1 8 upon Adtion ſar le 
his Path, he thruſts hinſelf not inte the Matter; _— * 
jainſt a Pholecuto? it voth, becauſe he comes in voluntarily, 6. 
And ſo it lies not again a Judge, - becaufe he — 5 22 
8 give his Judgment; and lo it is of a Juſtice of ce. 
him falſo & malitioſe, there an N ep — * 
well as againſt any other. N eee In 08 
Kelides, ſome Things iu theis own Natures ar? not ac- 
tionable, as it 1 8 
mit a Copybalt, ies nat againſt a-Low- for: refuling. to ad⸗ 
| Mx Copphotder waz againit a Wan toy 6 Eile Truſt: 
 Uiging that ho bib l. rte, malt oſs he dener. Hun. 11. 
And ta. ſay that be 2 malitioſo & ſcienter. Hutt. 11. 
u alledgs, that e, Jugs, menen the Lau 1 de dent fü 
bim, Did Pao 2M ge, knowing the Law to be clear: fo: 
that a Bibo, up: Ir bis Opinion agaitift him; o 
refule ta. Url nawing his Patra's Titie td be clear, did 
Caſes ſcieacer * LA inderd in ſome 
killlug Sheep. 0! koe by ab it Caſe: of & Dox kor Hutton 11. 
es, ik it be pꝛaded iu Evidence, that the Party 
ESTES had 


Regula. 


ͤ—ü—F — RR. —_— 
. 


— 
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had Notice of it given him by any Body, he muſt tate 
Notice. at his Peril, though he doth not believe it; fo) there 
he may eaſily pzevent this Miſchiek, by turning away the 
Servant, oz hanging the Dog. But here the Sheriff ca. 
not have (uch certain Knowledge, fo2 one Party may tel 
him ſuch a Man is duly elected, and another that another, 
Another Thing alledged was, that this is a Miſchiek that 
tan never happen but in Parliament Time; and then they 
may puniſh the Sheriff fo2 it, if he misdemean himſelk. 
And upon theſe Reaſons the Judgment was reverſey, 


Ge , ©." -  Bnglon werſus Malin. 


Fame, FT was held in this Cale, and fo adjudged per Curian, 
1 455, 561. J that where one plays, and another betts, and a third 
| Lg Perſon loſes to them both, and gives a Bond fo? ninety 
| | Pounds to one, and ninety Pounds to the other, that both 
theſe Bonds were void by the Statute, though they were 
given to ſeveral Perſons, and though one won by Betting 
and the other by Playing; fo2 the Judges will conſtrue this 
Statute as extenſively as map be, koz ſuppeſſing of Ga⸗ 
ming. A Cale between Danvers and Thiſtleworth was cited 
bp Levinz, when it was held, that ik a Man had loſt 10]. 
And paid it, yet his Bond would be good fo2 any Sum 
under 1001. But the Court ſaid, that Caſe fs not lite this. 

:box Here Bond is ge e J . 


(581.) The Town of Stanlock verſus Bampton in Ox- 
3. die d. ou ũͥͤ᷑ R 


5 Settlements. 8 NE Barnes had been long ſettled at Bampton in Oxford- 

2 Ano Fa al ſhire, and afterwards a Copyhold Eſtate ko; Life, in 

| a Cottage wozth about 40s. a Pear in Stanlock, came to 
him, which he purchaſed, Jt was held here, that Barnes, | 
if he pleaſed, might go to his own Houſe, though the 
Ualue was ſo ſmall; fo2 the Town is not chargeable to 
maintain him, ſo long as he hath any Thing of his ow"; 
and though the yearly Ualue be but ſmall, pet he may (il 
it and rafſe Boney, it he will; but they all likewiſe held, 

that the Town of Bampton could not fozce him to remobe 

thither. And the Oder that was made by Juſtice Akim, 

to remove him from his own Poule to Bampton where If 
was laſt ſettled, was-quathed, this appearing to be the _ 
LITE 5 ; 


—— ——— ——— — ä — — —— — — 


PW a — Solo 
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va Cate between a Town in Hertforſhire and another (581. b.) 
in Buckinghamſhire, it was held, that if a Man live in 8 
H. fo? a good Time, and rhen goes to G. and there falls 

ſo ſick that he is not capable of being removed back to H. 

though he. lie in that Condition koꝛ many * this ſhall 

acquire no Settlement. 


Harvey verſas 4 (582) 


of Cozn to the Plaintiff at oz befoze ſuch a Day, 
and he pleads, that he tendered it to him at ſuch a Place 
bekoze the Dap, and none would receive it, and doth not 
ſap that he went to him befoze to know where he would re⸗ 
ceive it, and tendered it accozdingly. 1 Inſt. 210. b. And it 
— no good Plea; 


Mayor of London werſus Gorey.  (584.) 


Ndebitatus aſſumpſit queſtioned whether it would lie fo? j04ev;caros 
the Outy of Scavenger? And the Court inclined that alumpfit. 
it would; and they ſaid, that if a Man receives my Rents, 

and claims them as his own, J may have Debt againſt him 

ko: it; and they cited the Caſe of Aſton and Woodward, 
where an Indebitatus aſſumpſit was bꝛought fo2 the Receipt 

of the Profits of an Office of Clerk of the Papers. 


Sſumpſit. In Conſideration of two Guineas given . (584) 
he pzomiſed him thꝛee ik he did not beat J. S. out of the Canide 
Pound befoze ſuch a Day. Judgment was arreſted, be⸗ 

cauſe the Court will —— ſuch unlawkul Alls. 


+ 
=> 


HE Defendant was bound to deliver ten Quarters Tender. = 
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(585.) e Day verſus Caudrey. 


Conſidera- = HE Defendant being Executoꝛ to a ; Debto2 of the 
_ Plaintiff did p2omiſe, that if he did take upon 


himſelf the Adminiſtration, he would pay him his 
Debt, held no Conſideration, being moved by 
Holt in Arreſt of Judgment. _ 


(586) RESPASS; the Plaintiff 3 in Eaſter- Term t 
Tin a Treſpaſs done the :8th of April; and ft was moved 
in Arreſt of Judgment, becauſe the Term beginning the 
Term but one 12th of April, the Declaration ſhall relate ta that Time 
Dax. „, which was befoze the Treſpaſs done ;, and it was held to be 
i Cre. 102. naught; but Twiſden ſaid. the Uerdi# might have helped it 
if it had been ſpecial, to find the Treſpaſs done befoze. And 
the ſame Day a Caſe was moved in Ejetment, where the 
Plaintiff declared of an Ejeckment after the Time of the 
Declaration. 


ELSE ., ß . , e a »w ww ws *© 


1 Smith verſus Abel. 


Non B. Tenant fo2 Life, the Remainder fo2 Life to c. Ke 
-mainder in Fee to A. B. levies a Fine come ceo to C 
The ann was, whether this were not a Tot, 0 
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both their Eſtates. Vide 1 Roll. 8 * I Inſt. 252: 9 Co. 106. 3 of 
Ov. 243. It was argued pro and con. Sed Curia adv. wel 77 
Garrett and Blizard's Cale, 


Bradbourne's Caſe. (588.) 


T was moved by M2. Solicito2 koz a Trial at Bar, be⸗ Treſpaſs a. 


ficer. 


Caſe, which in Effect was this. 

Bradbourne was Colleo2 upon a Decree made by the 
Commiſſioners of Sewers, which being removed into this 
Court was adnulled, and the Parties upon whom Bradbourne 
had levied Monies bzought their Actions againſt him. The Que⸗ 
ſion was, whether he was liable to the Actions, fo2 although 
the Decree was adnulled afterwards, yet it was in Fozce 
when he levied the Money? | 

Ind it was compared to one Turner's Cale, in which Twiſden 
ſaid he was Counſel, which was, that an Action was bzought 
againſt one that came in Aid of the Sheriff to ſerve an Execu⸗ 
tion upon a Judgment, which was afterwards vacated upon 
the Secondary's Certificate, that it was irregularly obtained 
but Twiſden ſatd, that was a hard Judgment, as he always 
thought ; but the Reaſon of ft was, becauſe that ft did not 
appear that the Defendant came in Aid upon the Command 
of the Sheriff; but fo2 all that appeared, he voluntarily 
{ thwſt himſelf into it, and he ſaid the Action would not have 

lain againſt the Sheriff, but Sir Francis Winnington ſaid, 
that the Reaſon was, becauſe the Judgment being frregular- 
I obtained, was now as though it never had been, and was 
void ab initio; but ik it had been an erroneous Judgment, 

and ſo only voidable, no Action would have lain, upon the 
Reaſon of Dy. Drury's Caſe, 8 Co. 143. „ 

The Court diref#ed to have the Matter tried in the Coun: 
ty, and the Special Matter to be found. 


[7 was ſafd by the Attomey General, that no TWrit of Er- (588. b.) 
* lies upon a Judgment given upon the Statute of Er: 


inton, 


(Cours were moven koz, fo2 not golng on after Notice (589. 
— hen of erecuting a Writ of Inquiry; and the Court Cots 
it was a Caſe prime Impreſſionis, and therefoze they 


would 


cauſe of the Matter of Law which did ariſe upon the fand en Ok. 


—— 
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would conſider of it : And per Twiſden, The Court give 
Coſts fo not going on to Trial, per le Stat. 8 Elz. 2. which 
gives the Defendant coſts where the Plaintiff delays, * 


(590.) Dunvell verſus Bullock. 
Anglice. ROVER pro quodam Ferramento, Anglice an Tron 
Ante Caſe - 


— Range; moved in Arreſt of Judgment per Levinz, be. 
Polt Caſe6o7, Cauſe there is a pꝛoper Latin Mod fo2 a Range; fo a 
i e Range and a Szate are all one, and Crates is pꝛoper; hut 
= the Court inclined, that it was well enough, becauſe there 
= 5 | was no pꝛoper Wow foz a Range. Style 313. TI 


ll (591) Duke of York verſus Sir Jo. Danvers. 
| : Forſeiture per TH Is Cale was argued again by Walop and Sir Fran. | 
| 3 cis Winnington. | 


| Walop argued, that the Eſtate was not given to the King 
| by theſe General Mozds; koz Hereditaments here is chr 
| _ only extenſive Wo, and this doth not imply Jnheri 
tances, but ſuch Things as may be inherited, and he cited 
Flow. 560. 3 Inſt. 19. Hob. 340. 11 Co. 63. 3 Co. Douph- 
ty 8 Caſe, FR SINE | | | | 
And to the ſecond Point he argued prout Levinz ante, and 
cited 2 Roll. 472. 1 Cro. 123. Jon. 160. Me (aid this inſan: 
taneous Seiſin was but by Fiftion of Law, and the Law 
will not create Fictions to occaſion Fozkeitures by Penal Sta⸗ 
pad which ought to be taken ſiriitly, and not extended by 
Winnington Sgolfcito2 General argued econtra. | 
And he ſaid this AX of 13 Car. 2. c. 15. pꝛoceeds in this 
1. It deſcribes the Things that are to be foxfeited. 
2. The Cſtates in thoſe Things, viz. Hereditaments, 
years; &ce FS BEE 5 
3. Rights and Conditions, which are mediums to acquite 
And he ſaid it would give great Light into the Matter ts 
- obſerve the Series of Times, and the making of the lebe 
ral Statutes that were chiefly concerned in this Cale. 
In Hen. 3. and King John's Time, the Barons being 0 
ten in Rebellion, and ſo by that Means liable to Attaindets 


and Foxfeitures of their Eſtates, King Ed. 1. who __ 


7 


Ki Xu A ads. tos 


. * r 8 
a 


— — 


em 
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wiſe Pince, in the 13th Year of his Reign aſſented to the 
Statute de Donis, which by Conſtruition did p2eſerve Eftates- 
tall from Foꝛkeiture; which befoze that Statute were but 
\ Fees conditional, and poſt prolem ſuſcitatam were as well fo2- 
feitable as alienable; but after this Statute they continued 
neither foxfeitable noz alienable till 12 Ed. 4. when the In⸗ 
vention of Common Recoveries began to ſhake them as to 
the Alienation of them. And then the Differences between 
the Houſe of York and Lancaſter being reconciled by the 
Hatriage of Hen. 7. to the Daughter of Edw. 4. in the 
fourth Pear of his Reign came in the Statute of Fines; 
but yet they were not fozfeitable fo2 Treaſon until this Sta- 
tute of 26 H. 8. when the Mars being at an End, and 
Hen. 8. having both Rights in him, they were not like 
to revive, and ſo there was not that Danger of Foxfeiture 
as was befo2e. ; * - 
And thts was the firſf Time that they were kozkeitable at 
all, and from hence he did infer, that although bekoze this 
Time, Statutes that had general Mozds, as the Statute 
of Præmunire, were not conſtrued to extend to Effates-tail, 
becauſe they were not foxeitable, pet fince they are made 
foxfeitable by that Statute, they may be compaiſed in gene⸗ 
ral Wozds, and he cited x Inſt. 130. 2 Inſt. 334. 2 Roll. 503. 
Co. 37. Nevill's Cale, FEISS: „ 
And to the ſecond Point he argued ut Sir Jo. King ſupra ; 
and cited Plow. 104. 1 Co. 48. 7 Co. 9. 1 Inſt. 349. 9 Co. 
10. 1 Inſt, 22, Curia adviſare vult. | 
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Chamberlain werſ#s Ainſworth — & C929 


6 NT was bzought in London, and a Beach vime. 
\_ afligned fo2 hindering him from digging in Hines, ine Cale 
that the Defendant leaſed to the Plaintiff in Lancaſhire; the 54 
Defendant picads Covenants perkozmed; the Plaintiff re⸗ 
plies, that the Defendant did inclole the Mines in the 
County of Lancaiter, and iſe being taken upon that, and 
fried in London, it was moved in Arreſt of Judgment, be- 
Lauie the Trial was in a woig County; and the Queſtion 
was, whether oz no it were helped by the Statute of: the 
% & 17 of this King, cap. 8.7 And Wylde and Twiſden held, 
2 : was not, fo? then by this Means they might dzaw all 
on es out of the Counties Palatine; and this Aﬀion was 
much local as might be; and becauſe it was faſd the 
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Judges had otherwiſe reſolved in the Common Pleas, Ad. 


viſare volunt. 


Hatton werſus Read. 


; B Pad Jſſue two Sons and two Daughters, and he de. 


„ viſes the Lands in Queſtton to his ſecond Son, upon 


Condition, that he ſhould pay five Pounds a Pear a-piece tg 


his two Daughters, to be paid quarterly during their Lives. 
and by a Special Uerdit in Ejecment it was found the 
Lands were of the Galue of eighteen Pounds per annum. 
And the Queſtion was, whether the ſecond Son by this 
Deviſe had a Fee, oz fo2 Life ? And it was adjudged in the 
Common Pleas, that he had a Fee; and a Writ of Erro 
was bzought here upon that Judgment. 

It was agreed, that if the five Pounds per annum hap 


been to have been paid out of the P2ofits of the Land, that 


(594) 


it would have been but fo; Like; fo2 there the Deviſee could 
have been at no Pꝛejudice. Tk 
But here he was to pay it during the Lives of the two 


Daughters, and they might ſurvive him, and ſo he might 


pay moze than the Ualue of his Eſtate, if it ſhould be fo! 
Life only. But the Argument was deferred becauſe the 


Judges had no Books. e 


Price verſus Davies. 


Rover and Converſion pro decem juvencis, Anglice Bul- 
locks and Heifers, In a Writ ok Erro2 moved to 
be ill; becauſe it is not aſcertained how many Bullocks and 
how may Peikers. And a Caſe was cited by Wylde, where 
it was pro viginti ovibus matricibus & vervecibus, and doth not 
ſay how many of each Sozt; and held to be bad. 
The Court inclined that it was naught, but if it had been 
10 juvencis ft would have been good enough, fo? then it 
ſhould be intended in the Waſcuiine Gender; but here the 
Reaſon why it is bad is, becauſe the Defendant cannot tell 
how to pepare himſelf fo2 his Defence, unleſs he had ſet 
fo2th how many Bullocks and how many Heifers. 
Viginti averiis they held was naught. But per Twiſden, if 


it pꝛoceed and ſay, viz. Ovibus, juvencis, &c. ft is good enough, 


for it ſhall be intended twenty of each. Hill. 24 Car. Rot. 45% 
TY | 
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Navi cum apparatu, Anglice the Tackle, &c. good enough, 
fo2 it ſhall be intended the Tackle and Furniture belonging 
to that Ship. g | . 

another Exception was taken, becauſe it was pro 10 nu- 
meris ſtraminis, Anglice Thꝛaves of Staw, whereas he ought 
to have made a Mozd, if there had been no Latin Wozd fo? 
it, and not have taken a Latin TUo2d that had another Sig⸗ 

(fication. 5 5 | 
ut that the Court inclined might be well enough, be- 
cauſe there was no Latin Uio2d fo2 a Thꝛave. Vide le caſe 
de Web V. Wagſtaff. At laſt the Buſineſs was compoſed, and 
ſo no Judgment given. 
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as indebted to B. and A. dies, and after B. comes (595.) 
„to C. and demands the Yoney, and C. in Conſidera- 
tion that B. would fozbear his Debt, (o; to ſue) did pꝛomiſe 

Obj. The Dekendant demurred to the Declaration, be⸗ 
cauſe the Plaintiff had not averred, that the Defendant was 
Executo2 02 Adminiſtrato?, 02 that any Goods came to his 
bands, and ſo did not appear to be chargeable; and then 
there was no Conſideration. Conſideration. 
But to that it was anſwered per Curiam, that the Con: : Bol. 18. 
{ideration is good enough; fo2 here it is to fozbear gene⸗ 
rally, and that muſt be intended a Fozbearance of all Per⸗ 
ſons; but otherwiſe it had been, if it had been to fo2bear 
the Defendant. RR — 
Another Objeckion was made, that this being a collateral 
Promiſe, and no Debt due from the Defendant, here ought Requen. 
to have been a Requeſt. . 8 Ante Caſe 
But to that the Court anſwered, that a Requeſt was not 9 
neceſſary, the Pꝛomile being generally to pay, and not owen 109. 
upan Requeſt. 5 


Sir Jeremy Whichcorr's Caſe, (596.) 


IE having the Office of Marden of the Fleet in Fee pos ca Eri. 
2.1 granted it to one Duckingfield fo; Life, who ſuffered Offcer 

a Puloner that was in Execution fo2 Debt to eſcape; and an ble 
Ation of Debt was bdyought again Sir Jeremy Whichcott; 

ad this Matter found upon a Special Uerdi#, 


And 
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lately adjudged in this Court. 


— — 


and the great Queſtion was, whether 02 no the Reber. 
ſioner in Fee ſhould be chargeable fo2 Eſcapes ſuffered hy 
the Dfficer fo2 Like? . 
And it was argued by Wallop pro quer*: And he oblerbed 
where one Man ſhould be charged fo2 the Aﬀs of another 
Officer, who executes the Office as it were by his Puvity 
and ſo he is eſteemed his Superioz, - 15 
1. Where a Man is elected to an Office, the Eleito) is 


eſteemed a Superioz. 4 Inſt. 114. 2 Inft. 155. 


2. Where a Man is recommended to an Office. 11 Co. 92 


[But that My. Attorney anſwered was by the King's Pyro: 


native onlp.! 


3. Where an Officer is dependant upon another. 9 Co. gs. 
5 Co. 48. 3 Cro. 386. Poph. 119. 2 Inſt. 382. Jt appears, 
that by the Common Law the Stiperioz was to anſwer fo? 
his Deputy. 2 Inſt. 466. Ss 
And he compared it to the Caſe af Moſſe and slow, where 
it was held, that in Cafe of a Ship, if the Baſter was in. 
ſufficient the Owner was to anſwer fo2 it; which Caſe was 


M:. Attorney argued pro def' And he argued 1. Admit 


ting that the Tenant fo2 Life were a Deputy within this 


Statute, pet the Action of Debt was not an Aﬀton within 


the Meaning of the Statute of Weſtm. 2. ko; if it were, then | 


the Statute of 1 R. 2. 12. was made in Gain. Plow. 3j, 


Bro. Eſcape. 


And it is plain, that ſeveral Parts of this Statute bo 
not extend to Actions of Debt; but as the Statute De donis 


is called the Statute of the Szeat Men; ſo this Statute of 


Weſtm. 2. cap. 11. may well have that Name, in as much 


as it doth chiefly concern Great Men and their Accounts 


_ with their Bailiffs. 


By this Statute the Lows might appoint their own 
Judges fo? Accounts, and the Party had no Remedy bit 
his Writ ex parte talis ; but no Man will ſay they may do ſo 
in an Action of Debt. 5 

By this Statute, a Man that was committed by the au⸗ 
ditoꝛs might be kept in Jrons; but ſo ought not a Man that 
is in Execution fo2 Debt, unleſs upon an Endeavour to 
eſcape, 92 ſome other Misdemenn oz. 

By this Statute, if a Man committed fo2 an Account 
made his Eſcape, the Gaoler was liable ; but in other Calle 
the Sheriff is chargeable, as appears by 3 Co. Weſtbyes _ 
Cale. 15 1 1 


3 


Put he held, the Reverſi mer in this Cale is not a Su⸗ 3 


perioꝛ; fo there be ſeveral other Caſes where the Moꝛd 
may have its proper Effect, and therekoze ſhall not be ſtrain⸗ 
ed to an impꝛoper Signification; as a Sheriff is ſuperio2 to 
a Gaoler, a Lo2d of a Liberty to his Bailiff; but if a Bat- 
if in Fee ſhould grant his Bailiwick fo2 Life, he that had 
the Fee will not be Superioz, but the Lozd; fo2 otherwiſe 
there will be two Superiozs, and then it would be {uncer- 
tain which the Statute means. 20 Ed. 4. 6. 38 Ed. 3. 25. 
and he ſaid, that the Caſe in 3 Cro. 386. was tepozted 
contrary by Moor, pl. 587. where the ſame Caſe is re- 
ann he ſaid, if the Reverſioner in this Caſe be charge: 
able, it is either by reaſon that he puts in the Tenant fo? 
Life, and then, if this Tenant fo2 Life ſhould grant over 
to another, he muſt be chargeable, becaute he puts him in; 
Oz elſe it muſt be by reaſon of the Eſtate that he hath in 
hin; and then the Conſequence of that would be, that the 
Alignee of the Reverſion in infinitum ſhould be chargeable, 
which would be abſurd ; fo2 there is no Attendance in thfs 
Caſe by the Tenant fo2 Life upon the Reverſion, fo2 a 
Rent cannot be reſerved out of it, as Jewell's Caſe, 5 Co. 
And though this ſeems to be the Opinion of Low Coke, 
9 l. 98. yet no Authozities cited by him there do warrant 
his Opinion. And fo he pꝛaped Judgment foz the Defen- 


dant. 


AIL may bing in the Paincipal any Time befoze the (596. b.) 
12 Return of the ſecond Sci? Fa', but if it be the laſt Day, Bail. 
it muſt be (per Twiſden) ſedente Curia; Foy he ſaid, he re: 
membered a Caſe, where the Bail bzought in the Pztncipal 


ws 12 Bartlett was going down the Pall, and it was : Roll. 334. 
„„ e 
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Holt's Caſe of Gray's Inn. 


| HE Coppozation of Abington was by the Name of 
1 Mayor, Bailiffs and Burgeſſes: And a Mandamus bein Mandamus. 


ſent to them upon the Account of M2, Holt, who was 64 


moved from the Recowerſhip of the Town, it was dfrefed 
to the Mayor and Burgeſſes only; and it appearing by the Re- 


turn, that by the King's Letters Patent they alone had the 
Power of Eleſtion and Amotion, the Queſtion was, whe- 
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(598.) 


Trover. 


thee the (Writ was well directed, ar whether it ought not t 


kozpozated by? | 
And it, was argued. by the Attorney General, that it was 
well direſten, the Power of Eleition, and Amotion being 
ſolely in the Bays? and Burgeſſes, and the Bailifs having 
nothing to de with it; and fo2 that he eited Dy. 333. and one 


Eſtwick 8 Caſe, which is in 2 Roll. 456. although that Point 


be uot taken, Notice. ok; and ane Dꝛ. FParrick's Caſe, where 
the Writ, being dir eftedto the Sentez Fellgws was held 
gaod, tha the College was incozpazated hy another Name, 
Offly on the other Side argued, that it ought to de di 
refed to the Co2poaabion; and ſe he td it was held in Tay. 
lor 8 Cale, 1 Rol. Rep. 499. 3 Bulſt. 190. | 

And Saunders fatd, that although the Bays? and Burgeſſeg 


might have the Power of Eleion, pet it did not follow 


that then had the Power of Zefiitution. 
But Wyide, That will follow: by Jmplication, 1 
Twiſden: The Bing's. Gzant ſhall, not be talen by Jmpli- 

cation, Curia adviſare vult, TL 


Hicks verſus Penderis, 


T ROVER pro una parcella lintea was held naught, by 
T reafon of the Incertainty. And per Twiſden, a Pair 
of Hangings had been ruled naught, becauſe none can tell 
what it means; but a Pair of Bellows oz Gloves good 
engugh;. and he cited a Caſe between Greene and Greene, 


where it was koꝛ fir: Parcels of Lead, ruled naught; and 


Judgment was hare arreſted. 


Devaſtavit. 
Aſſets. 


3 Keb. 778. 


G99 0% 


Norden verſus Leven. 


Stranger having poſſeſſed himſelf of Part of the It- 

teſtate's Eſtate, the Adminiſtrato2 enters into Articles 
with him, that he ſhould have the Goods, and that he ſhould 
pay- ſuch: and ſuch Sums of Monep; the Money was not 


gad at the Times, and the Adminiſtratoz ſues him, and 


uts him in Pullan, mhere he now-is, but could never get 
the; Monep ok him. The Queſfton-was, whether oz no hs 
ſhould- be; a; Devaſtayit in the Adminiſtratoꝛ fo: ſo much, f0 
that he ſhould be chargeable ta the Plaintiſt as though ts 
had; been; Aſlatet in bis Hands, though he nover 7 45 


3 


De Term. S. Mich. 1676. 443 


Goods in his Þands, noz did ever receive the Money fo? 
hem ? 11 | | Dy 

and ft was argued by Saunders that he ſhould; fo2 by 
theſe Articles he had barred himſelf of his Remedy to re- 
cover theſe Goods, and fo it ſhall be all one as i he had 


releaſed to him that had theſe Goods in his Þands, which 


would certainly have been a Devaſtavit. 
pollexfen econtra: Fo? the Admintſtrats; here hath done 
that which probably was koz the Advantage of the Inteſtate's 
Eſtate; fo2 whereas befoze it was a Thing in Ackton and un⸗ 
certaſn, nom he hath reduced it to a certain Debt due by 
- Deed; as if an Adminiſtrato2 ſhould take a Bond fo2 a 
Debt that was due befoze by Contraft only, oꝛ a Judgment 
| fo an Obligation, though he never had any Fruit of it, 
pet it would be unreaſonable to charge him as fo2 a De- 


vaſtavit. | 


But the Court doubted of it; fo? they ſaid, this was 


tantamount to a Sale of the Goods, in which Caſe the Ad⸗ 
miniſtrato? ſhall be charged, though he never receive the Po⸗ 


_ hep, Ideo adjournatur. 


Ireton's Cale. 


to traverſe it, 
oY Canſon's Cale. 


A ſur le, caſe, and. declares, that whereas A. was in⸗ 


- debted-to him 20s. & ultra, B. in Conſideration he would Declaration 
gets. pzomiſed ta pay him. After. a Gerdict Judgment 


9 atreſted,. becauſe. of the Jncertainty of the Dum in the 
Derlaration. cath 410 


A * de ſe kills Himſelf in the ano? of A. and hath a 


was, wh 
have 


"991? Aud it. was. ſaid. at. the Bar, that tha Loꝛn of 
* Tere: the. Tann lies, Gould. have. it. 5 


Aſtrey 


T was held, that an Inquiſition found of a Felo de ſo was 
traverſable, although my Lop Coke holds the contarry , 4 


nte Caſe. 
and ft being removed here by Certiorari, they were admitted 7? 


eaſe fd2 Pears in the Mano of B. The. Diueltion (602.) 
ether the. Lozd of the Wang): of A. oz of B. ſhould rl 
Oe is Leaſe, (ſuppoſing. both had the. Grant of Felon's © © 


F | | 
| | 


_ _ — 
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5 Co. 12. 


(604.) 


Juriſdiction 
of B. R. 


(603. "a verſus Ballard. 
4 . 22 . 
Mines leaſed. Leaſe was made of Lands, with all Pines, Puofts, 


&c. and in the Lands were Mines, ſome open and 


ſome cloſe. The Queſtion was, whether oz no this paſſe) 
the Pines not open, ſo that the Leſſee might dig? And 4 


was alledged, that although it be Coke's Opinion, 1 Ins. ; 
that they do paſs, yet there is no Authozity that is cited w | 
him that warrants his Opinion; and theſe Caſes were ci. 
ted, Fitzh. Waſte 82. 22 Ed. A. 8. 17 Ed. 3. 7 2 Roll. 816. 
3 Cro. 683. Sed 7 | 


- "THis King verſus Moor. 


I Nfozmation was preferred againſt the Defendant; fo) ta. 
king away a Paid under the Age of ſirtecn Pears, & 
gainſt the Will of the Guardian, upon the Statute of ; &; 
Ph. & Mar. and it was moved tf Arreſt of Judgment, that 
this Court hath not Jurisdition ok the Batter, becauſe by 
the Statute it is made puniſhable in the Star-chamber, 0! 

befo2e the Juſtices of Aſſiſe. 


But it was reſolved, that the King's Bench hath Juril⸗ 


a dition in all Matters, unleſs there be pꝛohlbitozy TWo2ds in 


the Att of Parliament; and therekoze in the Caſe of Br 


ſtard⸗Childzen, though it be ſaid, that the Seſſions ſhall f. 
nally determine, &c. yet this Court may quaſh any D2dets 
that they adjudge illegally made, though they cannot make 


AnteCaſez0g. new Oꝛders, and whereſoever a Statute hath p2ohibitoy 


Wows, this Court hath Jurisdiction. 
Another Exception was, becauſe that it was alledged that 
the Defendant exiſtens ætatis 14 annorum did take her away, 


Tunc exiſtens. Aid doth not ſay tunc exiſtens, and then exiſtens ſhall relate to 
rente the Time ok the Inkoꝛmation; as in an Indickment foz a Fol. 


6 


cible Entry, ik it be Exiſtens liberum Tenementum . 8. and 
doth not ſay runc exiſtens, it is naught. 

But it was reſolved, that this Caſe differed from ＋ 
fo when it is alledged, that he exiſtens of fourteen Pears 0f 
.; Ave did take her away, it ſhall be pꝛoperly intended that he 
was of that Age when he did take her away. 

Another Exception was, becauſe it was ſoeminam inuptam 
| inffead of innuptam, and that there was no ſuch (lod as r 
upta, But to that the Court anſwered ft was well enouP) 


De Term. S. Hill. 1676. 

-5 Mamilla inſfead of Mammilla in an Jnditment, and held 
od. | | © | 

9 Ind the Court over-ruled all theſe Exceptions; and it ap⸗ 

pearing that the Defendant had carried her away upon a 


Hozſe befo2ze him like a Calf, in an unhandſome Manner, 
and that ſhe was wozth 1,00001. The Court fined him $5001: 


—_—_ 2 _ 


z - — * 
— 8 3 


— _— 
— 


_— 


Term. S. Hill. 
ä 
In Banco Regis. 


2 _ LY 2 ; : 


* 


Aſtrey ver ſus Ballard. (bog. 


HIS Caſe being now argued by Serjeant Pember- Mines. 
ton pro Quer. the Court ſeemed to incline to mp Ae Leg 
Low Coke's Opinion, 1 Ioft. 54. That the Mines 
open only paſſed, and that the Mozd Mines would 
be well ſatisfied with that. But looking into the Caſe it 
appeared that the Tow Mines was not in the Gꝛant, and 
then they held it clear, accozding to Saunders's Cale, 5 Co. 


dhat the Leſſee could not open any new Mines, and ſo gave 
Jud. pro Quer. niſi. | | 


Abraham werſus Conyngham. (606.) 


C55 David Conyngham, being poſſeſſed of a Term koz Term fold by 
) Pears, makes Sir David his Son Executo, and dies; au Admin 
ung Sir David makes his Erecuto2 by a Will made in the Refuſal of 
Scotland, and dies; the Will not being diſcovered, one Brad- 32333 
borne takes out Adminiſtration, and ſells the Term; after: Special Ver. 
wards, the Will being diſcovered, the Executoz refuſes, die. 


or and 


— 


a De Term. 8. Hill. 1676. 


wh Bod VAOKERE 


aud the Eccleſiaſtical Court revoke the Adminiſtration grayt: 
ed to Bradbourne, and grant it to another. The Queſſlon 
was, whether oz no the Plaintiff, who was the Uendee er 
the firſt Adminiſtratoz, had a good Title againſt the ſecond 

Adminiſtratoz? 1 25 3 
Saunders argued fo2 the Plaintiff; he admitted, that if the 
Executoꝛ had not refuſed, but had taken upon himſelf the 
Executoꝛchip, the firſt Adminiſtration had been vold 25 
0 initio, und {0 had all Sales and Gikts made by him, accond. 
ing to the Caſe of Bracebridge and Fox in Plowden. Bit 
when the Executo? refuſes, he is never Executo? at all, fo 
his Refuſal ſhall relate to the Death of the Teſtatoz, fo a 
Man cannot be made an Erecuto2 whether he will oz no, 
and he cited Iſted's Caſe, Dyer 372. That ff an Executoꝛ 
dies befoze Pꝛobate, his Executo) is not Executoz to the 

firſt Teſtatoꝛ. ; e 

36 I. 6.7 Levinz pro Def. QrgueD, that the Ercecuto2 had an abſolute 
66 .. Intereſt in the Teſtato?'s Eſtate befoze Pyobate, until Re: 
| fuſal, and might releaſe Debts, oz ſeil any of the Teftato!'s 
Goods; and if ſo, then the Adminiftrato2 could have no In⸗ 

kereſt to transter till the Erecuto? had refuſed. 
2. The Dninary had no Power to commit Adminiſtration 
till the Executoz refuſes, and J. Twiſden cited a Caſe 
where Adminiſtration had been committed ſixteen Years, 
and a Will afterwards kaund, that all Sales and Acts done 

by the Adminiſtratoꝛ were void. 1 
3. This cannot be good by Relation, fo2 there is no Caſe, 
> where a Party is to do an Aft by Girtue of an Authozity, 
TP and hath not Power at the Time when the A# ts done, where 
th it ſhall be good afterwards by Relation; and to that Ekel 
the Attoꝛney General argued, . 5 
And the Court ſeemed to incline that the Adminiſtration, 
and by-Conſequence the Sale of the Term, was vold till the 
Exetutoꝛ had refuſed; and that though it were a hard Cale, 
after a Mill hath been long concealed, to avoid all Acts done 
by an Adminiſtratoz, yet the Law being ſo, it might be fit 
-  .  fo2 the Parliament to conſider of it; but the Court could 

not alter it. Adjournatur. 


(6%% Dunvell verſus Bullock. 
Angliee. T ROVER pro uno Ferramento, Angl an fron Rage. 
ameCaſe590 l * Moved in Arreſt of Judgment, becauſe there is a 5. 


per Wow fo2 a Range, as Crateuta 02 Crateuterium. 


And 


De Term. S. Hill. 1676. 447 
And Twiſden ſald, that Inſtrumentum ferreum, Anglice à Poſt Caſe 662. 
Hozle⸗Lock, 92 a Pair of Fetters, with an Anglice, had 
been held good enough; Inſtrumentum, Anglice a Pedigree, 
had been good. 3 f 5 
Septem libris good, without ſaying what Books they were, 
and ſo fo2 lo many Pair of Stockings, without ſaying what 
Stockings. „ | 
Veſtitu lineo WAS moved to be naught without an Anglice, 
but that was held well enough; and Judge Jones ſaid it 
might be intended a linen Geſt. 


jectment pro 10 Acres de Terres et Communia paſture. Apres (608.) 
Verdict & Judgment en le Common Pleas un Breve de er- Ej&ment de 

ror fuit poſt icy. Et fuit move per Serjeant Barrell q Ejectment SD. 

ne giſt de Communia paſturz, although an Aſliſe doth, fo2 an 

Aſliſe will lie of a Pilcary, and fo will not an Ejecment. 

But it was argued on the other Side, that although an 

Ejectment will not lie ko: a Common by it ſelf, pet when 

Land is joined in Ejeftment, it ſhall be intended appurtenant 

to that Land; to which the Court inclined, Et adjournatur. 


May werſus Trye, un Barriſter de Grays Inn. (és) 


Due recites, that whereas the Plaintiff had aſſigned Covenant. 
1 / over a Patent to the Defendant, fo2 regiſtring the Li⸗ 
cences of ſuch as went beyond Sea, (which Patent in Law 

did appear to be void) the Defendant did covenant to pay 

4701. per Ann. fo2 (even Pears. | „ 
It was argued by M2. Solicitoz, that it appearing, 

that the Patent was void, that the Covenants ſhould be 

void too: But the Court denied it, though they admitted Yelv. 19, 23. 
the Caſe of a Covenant to pay Vent; if the Leaſe be void, 

the Covenant is void too. But they lald here the Recital » Roll. Rep. 
of the Patent is only the Conſideration; and if there be no 


Conſideration, yet the Covenant is good, 
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(610.) 2 . Volcius's Caſe. 


R. Voſcius being a Penſionary of the States in 

Holland, upon ſome Difference the States took 

away his Penſion, which was 150 l. per Annum, 

5 and he was fo2ced to fly into England. Dr. Browne, 
who was his great Friend, by his Will deviſed Lands to 
him during his Exile; and after it ſhould pleaſe God, by 
his P2ovidence, to reſtoꝛe him to his own Country, then to 
the Leſſo2 of the Plaintiff and her Hefrs; after the ats 
were ended between the Dutch and the Engliſh, the Plaintiff 
bzings an Ejeckment; and this Matter being found by a 
Special Gerdick, the ſole Queſtfon was, whether 02 no 
Dz. Volcivs's Continuance here now ſhould be called an 
Exile within the Intent of the Teſtato2, and ſo his Eſtate to 

Tontinue? 7 . 

And it was argued by Pemberton pro Quer. That this Cott 
tinuance now ſeemed to be voluntary, and ſo could not be 
pꝛoperly called an Exile, and ſaid, that where an Eſtate is 
to have Continuance till an Act be done, and that be pyofet: 
ed to be done, 02 be in the Power ok the Party who hat) 
the Eſtate to do it, that the Eſtate ſhall be determined; 4# 
where an Annuity is granted till the Party is pzomoted (04 
enefice, if P2zomotion be tendzed, although he refuſe, . 
the Annuity is determined, = _— 

. Ho 


I 


” * N 83 . TY 1. „ „„ - 
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* ene a a. 


Holt pro Def': Exile is twofold, exilium voluntarium & com- * hes 

puſarium; as where a Yan leaves his Country, he is as well %. 
- erfled as where he is fozced to leave it. Calv. Lexicon. 

And although it be found here, that the Mars be ended 
betwirt the Dutch and the Engliſh, yet this makes nothing 
to the Defendant ; and he ſaid, that 1 Inſt. 53. b. cited by 
Serjeant Pemberton niakes ſfrongly fo2 him; fo2 there Exile 
is no more but a Departure of the Tenants, fo2 being made 
p02; which is juſt Dz. Voſcius's Caſe, having his Annuity 
taken away from him; dd pe 

Twiſden, Wylde und Jones, ſeemed to incline fo2 the Plain⸗ 
tif, fo2 they ſaid, that now, fo2 all that did appear, his Stay 
here was voluntary; which could not be intended by the 
Teffatoz, that he ſhould have the Lands let him ſtay here 
as long as he would; fo2 then theſe TUozds, When ir ſhould 

| pleaſe God of his Providence to reſtore him, Could have no Sig⸗ 

nification. © 1 5 | 

But Rainsford C. J. inclined fo2 the Defendant ; fo2 that 
it ſeemed, that the Defendant had the ſame Reaſon to con- 
tinue here, as he had at firſt to come over; fot that it is 
not found that the States would reſtoze him his Annuſtty, 
no? that they were reconciled to him, but that he might, fox 
all that appeared, lie ſtill under their Diſpleaſure ; which 
was the firſt Occaſion of his coming here, and which it is 
plain the Teſtatoꝛ meant by Exile. 

But the Court perſwaded the Parties to a Reference, 


and fo it was refer'd to Serjeant Pemberton and the Re- 
coder of London. ” 


Sir Jeremy Whichcotts Caſe. (6119 


Toben being pꝛayed fo2 the Plaintiff, the Coutt ſad, Ante Caſe 
they were all of Opinion in this Caſe, that Sir Jeremy 596. 

was a Superioz, and liable to the Party's Adlon; but the r 
Special Uerdit ſeemed inſufficient ; becauſe it found the In⸗ 
luificiency of Duckenfield (who was the Lefſee) long befoze, 

and at the Time of the Eſcape, but did not find it at the 
Time of the Action bzought ; and therefoze adviſed the g co. 9s. 
Counſel to conſider of that Point, whether they muſt not 

be koꝛced to take a Venire fa' de novo. Per quod nota, q le 2 It. 322. 


inſufficiency del inferior doit eſtre QUerred and pꝛobed. — 
Ante werde argued to make out the Special Uerdſ# by 
w ment; and it being found that he was fnfufficient 
7, it ſhall not be pzelümed after that he became ſuffi- 
e Co» cient, 


in!! ⁵md PR n 


| 
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Aſſumpſit. 


Quiet Injoy- 
ment. 


48 | 

. ; | 
. Y 

: « : 


(eig ) 
Treſpaſs. 


Survivor. 


(614.0 
Jointenants. 
1 Inſt. 200. 


e that it could not be good, being Subſtance, 


cient, unleſs it be ſhewn, and tited x Cro. 23 1. and thel 
Caſes of Intendments in Gerdicts, Moor 447. 4 Co. Fulwod'g 
Caſe, Hob. 142. More, Loꝛd Pagett's Caſe. but the Court | 


Sſumpſit. The Defendant leaſed Lands to the Plaintie 
and p2omiſed that he ſhould injoy it quietly, without 
Interruption of any Perſon; and the Plaintiff ſhews an Jn: 


terruption, but doth not ſhew any Title in the Interrupt, 


no2 any lawful Jnterruption. 
And the Caſes of Procham and Cham, and Leigh and Gol. 


ham, 2 Cro. 425, 444. were cited fo2 the Defendant, that the 


Plaintiff ought to ſhew a lawful Interruption, oz elſe the 
Aﬀton would not lie; and a Caſe was cited in Vaughan's 
Reports, where Dy. 328. was Denied, 


But yet the Court gave Judgment fo? the Plaintiff, Upon 


the Authozity of Dy. 328. and Hob. 35. 


And Wylde ſaid, that where in a Deed a Man covenants, 


that he hath a good Right to convep, &c. and that the 
Party ſhall quietiy enjoy, one Covenant goes to the Title, 


and 8 en to the nen. 


Relpals. Che Defendant pleads a Licence to him fo) 
himſelf, his Wife and Childzen, by the Plaintiff. The 
Plaintiff replies, that he did not give a Licence to him and 
his Wife modo & forma. After Uerdi# fo2 the Plaintiff, it 
was moved in Arreſt of Judgment, that here was no Jſſue 
joined; fo2 the Defendant pleads a Licence to himſelf, and 
the Plaintiff ſays he gave none to him and his Mike. And 
the Court held this to be naught, and not to be afded by 


the modo & forma; fo; here is a ſubſtantial Difference; fo? 
ik the Licence were given to him koz to bzing on his Wife 


and Childzen, if he died, this would not ſerve the Wife; but 
if it were a Licence to him and his Mike, if the Dusband 
died, it would ſurvive to the Mife; as where a Man makes 
a Leaſe at Will to two, if one dies the Leaſe is not deter- 


mined; and thereupon the Court oꝛdered a Repleader. 

mnt It was ſaid by Wylde, that if there be two 
Jointenants oz Tenants in Common of Goods, and 

the one gets all into his Poſſeſſion, the other hath no N * 


_ but to take them again; but if one deſtroys 82 —. 
4 


De Term Paſch. 1677. 


Fually converts them, the other may have Trover, c. 
Et ſemble q le reaſon eſt, becauſe when the Thing is de- 
troyed, the other is depzived of the Remedy of taking it 


again.] 


Gardiner Ver ſus Sedgwick. e (6 15.) 


| «A Vditaquerela. The Plaintiff declares, that he being be- fudiaque- 
fore in Execution and eſcaping, the Defendant had 
bought his Action of Eſcape againſt Sir Jobn Lenthall, who 
was the Gaoler, and Judgment againſt him, but did not 
ſay, that he was ſatisfied by Sir John Lenthall. 5 

and it was argued by Leviſton, that although the Defen- 
dant at the firſt had his Eleition, either to ſue the Gaoler, 
02 to take the Party again, pet here he having made his 
Election, and ſued and recovered againſt the Gaoler, ſhall 
never after reſozt to take the Party; as in a Debt upon a 
Bond, where a Man binds himſelf and his Heirs, and dies, 
the Dbligee hath Eleftion either to ſue the Heir oꝛ Executoz; rieten. 
but if he once ſues the Heir, and recovers againſt him, 
he ſhall never after relozt to the Executo2; and ſo fn a Caſe 
of a Gzant of a Rent, if the Party elefs to have it by way 
of Annuity, it ſhall be a Rent no moze; and if he elefts to 
have it a Rent, it ſhall be an Annuity to moze; and he cited 
1 Cro. 240. where this Point ſeems to be admitted. And 
Wylde ſeemed to incline to this Opinion. But afterwards | 
it was agreed, ie 5 oo. 


c C3 2 » 
. 


— + 
= A 
GI IR 
7 POE ITS 
— er nonagd ene 


E305 Term. ov Trin. 


Remainder. NUTE, foꝛ otherwile it ſhould be intended Knights-Service; 
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AR OVER. and Converfion, Peld per Curiam, that 
although by the Law with us a Man cannot have 
nun abſolute Pꝛoperty in the Body of another, yet 
. _ the Cuſtom of India concerning buying and ſelling 
of Slaves being found, it was held, that a Trover aid 
Converſion would lie well enough. | 


(616.) | 
Trover and 5 
Convexſion. A : | 


(617) - Foorteſcue werſus Abbot. 


rotCaſe6;3. L. Jetment, Special Uerdit. The Plaintiff claimed by 
_ Grown ＋ d Deviſe. And Saunders took Exceptions to the Aer 
Contingent Di, becauſe it did not find that the Land was Sotage⸗CTe 


and he cited 3 Cro. 667. 4 Leon. 196. Moor 279. Sed Dy. 329. 
. cont. And the Court ſad, that of late they do uſually intend 
Docage-Tenure, if the contrary do not appear. 
Foꝛz the Batter in Law, it was the very ſame with Woo! 
and Ingerſole, 2 Cro. 260. fo? here was a Deviſe to four 
Thidzen fo; Life, and if either died, his Part ſhould go to 
the Survivoz; and the eldeſt Son died firſt, and the Plat! 
tiff was the Heir. Et adjournatur. And by the Deſcent of the 
Reverſion to him his Eſtate was dzowned. 


— — — ä — — "Ih 


De Term. S. Trin. 16779. 493 


Taylor verſus Baker. (618) 


Cr Fa' upon a Judgment in this Court. The Defendant Payment of 
; pleaded, that he was taken in Execution by a Ca' Sa', 1 
and that he being there ſent avout after the Plaintiff, and Gaoler. 
being he could not find him out, paid the Execution⸗Poney 
to Sir Jo. Lenthall, the then Marſhal of the King's Bench, 
and he voluntarily ſet him at large. And the Queſtion was, PotCa{c659. 
whether this was a good Plea? And per Curiam it is not. 

Foz when the Party is committed to Pꝛiſon, the Gaoler 

hath no Authozity to receive the Money; but the Party, if 

he cannot find the Plaintiff, may pay ft into Court, and ſo 

have his Audita querela. 1 Leon. 141. FTE 

And they did incline, that a Sheriff upon a Ca' Sa' could 

not receive the Money, lo as to diſcharge the Party; but ik 
the Sheriff. ſhould prove inſolvent he might reſozt to the - gol. Rep“ 
Party again; but it is otherwiſe upon a Fi' Fa", though that s. 
were long doubted; but that is to levy the Money, but the * _— OY. 
Ca' Sa doth authoꝛiſe him only to bꝛing the Body into Court. 

And altho' fozmerip the Law was held, that if the Gaoler 
diſcharged a Perſon that was in Execution, that he could 
never be taken again; pet ſince the Caſe of Roberts and Tre- 

vilian the Law is held otherwiſe. 1 Roll. goz. 15 

But another incurable Fault in this Plea was, that it is 
Matter in Fait, ſcil. Payment pleaded againſt a Recozd, 
which cannot be diſcharged but by Batter of Recozd oz Spe⸗ 
cialty, And lo Judgment pro quer'. e 


A 7ToT E, That if a Declaration be given of a pꝛecedent (618. b.) 
\ Term, the Party hath only the four firſt Days of the ven in Abate. 
following Term to plead in Abatement. |. : Dm 


Earl of Shaftsbury's Caſe. 619. . MAR 
HF being bxought from the Tower by Habeas Corpus tg Habeas Cor. 1 
1 1 this Court, the Return was, that he was committed bos 
by an Omer ok the Poule of Lo2ds, koz ſeveral High Con: 

tempts committed againſt that Houſe, and to be detained 
during the Pleaſure of the King and of that Houſe, _ 

wa the Earl of Shaftsbury it was argued by Williams, 
viſchargey, © and Ayres, that he ought to be either bafled oz 


32 1 


— — 


% 
« 


De Term. S. Trin. 1 677. 


11, 29. Roll. Rep. 29. where it appears that the Court 


1. By Reaſon of the Generality of the Dfence allevged, 
it not being ſhewed wherein this Contempt was, no2 when 
it was committed, and it might be befoze the At of Pardon, 
no2 where, whether it was in the Houſe oz out of the Houſe, 
and non conſtar, whether it be an Accuſation of a Contempt 
only, 02 a Convittion, Vide Moor 839. 2 Inſt. 52, 53, 55. 
1 Roll. 218, 219. Buſhell's Caſe, Vaughan's Rep. Hob. 210. 
Roll. 69. Moor 245. 39 Ed. 3. 14. 3 
And although it be a Patter relating to the Parliament, 
yet this Court ought in all Caſes to declare the Law when: 
ſoever a Matter comes befoze them; and ſo they did in the 
Caſe of Sir George Elliot, where the Queſtion was, whe: 
ther an D2iginal might be filed againſt a Member of Parlia⸗ 
ment. Hill. 24 Ed. 4. Rot. 5. in Scaccario. Dy. 60. Hob. 109, 


doth determine concerning Watters relating to the Parlia- 
2 as that there is no Privilege fo2 Treaſon, Felony, 
Bs 6 | | | 
And if this Court ſhould not relieve in this Caſe, there 
would be a Failure of Juſtice; foz now the Parliament is 
adjourned, there is no applying to them; and if the Parlia. 
ment were p2020gued 02 diffolved, this Court ought, without 
3 to relieve the Party, and by the ſame Reaſon 
The Limitation of the Time makes this Commitment 
void, fo2 it is during the King's Pleaſure and the Houſe of 
Lo2ds, and when ſhall they meet together to determine it? 
_ fo2 the King's Pleaſure is determinable in this Court, and 
the other in the Houſe of Loꝛds; fo2 the King's Pleaſure 
ſhall not be intended his perſonal Pleaſure, no2 his Com⸗ 
- mandment, but that which is legal and in Court. 2 Inſt. 
187. | | 3 . 
The Jurisdifton of the Houſe of Lo2ds fs a limited Juril⸗ 
didtion, as appears by 1 H. 4. 14. and fo? all appears, this 
may be a Commitment foz a Contempt in a Matter that 
was not relievable there; as if they ſhould grant a Tar and 
ſhould commit a Perſon fo2 not paying, under the Notion 
of a Contempt, ft would be hard if this Court would not 
Another Thing alledged was, that this Sefſion was at an 
End, and then all their Oꝛwers are determined; and it is 
ended by his Majeſty's Allent to the ſeveral Bills that paſſed, 
and no Pꝛovillon made, that it ſhould not determine the Sel⸗ 
ſion, as hath been done in other Caſes; and though my Lon 
Cake, 4 Inſt. 27. be econtra, yet the Authoꝛities he there 2 


1 1 —  u———I 
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do not warrant bis Opinion: But the Court to that 
J Point was econtra. | | 

' #02 the King it was argned by Serjeant Maynard, the At- 

tomey, Solicitoz and Pemberton, That although it be com- 

monly ſaid, that this is the ſupzeme Court, yet that is intend- 

ed in Reſpeit of other ozdinary Courts of Juftice; and the 

Judges have fopnerly repaired to the Houſe of Lo2ds, and 
tanken their Advice in the Expoſitlon of the Law, as 40 Ed. 3. 

the Caſe af amendments. And the Lozds are a Superio2 

Court in Point of Jurisdicion, as appears by Writs of 
Etroꝛ bꝛought there upon Judgments in this Court. 

It would have been in valn to have expꝛeſſed the particu⸗ 

lar Cauſe of Commitment, koras much as this Court will 

not adjudge of it, but they are the beſt Judges themſelves. 

Inſt. 50. „„ 1 
f Ind in Thorp's Caſe they would not deliver any Opinion 
concerning the Extent of the P2ivilege of Parlſament, and 
we know that in the Cale of Hollis jt was refotvev in Par⸗ 
liament, that Dffences committed in Parliament are not 
puniſhable out of it; and the Judgment in this Court was, co. 181 
— <5. 47 | 2 Tz | AnteCaſeg03. 

This Court cannot ball him, becauſe the Matter is not 
conuſable here, and the Bail is, that he ſhould appear in 02- 

— to his Trial, which cannot be here of a Matter in Par. 

Though he be committed during the Pleafure of the 
King and that Houſe, ft is not necefſary that both vs deter- 
mine their Pleaſure ; but if either determine their Pleaſure, 
he ought to be inlarged, as where an Eſtate is made du- 

2 the Above of B. and C. at London. 5 Co. Brudnell's 

a e. | | | 


And beſides, by the Attozney General, Ik the Seflions «| 


Mgr=_g ee rr — 
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determined, the Dꝛder is determined, fo2 the Oꝛders of 
either Houſe continue no longer than during the Seſſion. 

But here the Seſſion is not ended by the King's Aſſent to 
ſome Bills: And they relied on 4 Inſt. 2). Hutton's Rep. 


: Car. fo2 the Paſling of Bills makes it a Seflion, but doth 


5 determine it. 4 Inſt. 2) 28. Vide 1 H. ). 10. 2 Cro. 111, 


And in the Caſe of Soames and Barnardiſton the Court did Ante Caſe 496. 


agree, that if the Eleckio : 
— 1 — n had not been determined in Par 


et * 
have lan e the Altion byought, that the Ation would not 


Judicium 


De Term. S. Trin. 1677. 
J Parliament. Judicium per Curiam, He ought to be remanded: Foz he 
| being committed by the Houſe of Lo2ds, which is a Court 
ſuperto2 to this, and the Parliament being in Judgment of 
Law yet ſitting, this being but an Adjournment, this 
Court hath no Power to examine their Oꝛders; and altho 
this Return, if the Commitment had been by an inferioz 
Court, had been naught, by Reaſon of the Generality of it, 
yet this Court now hath no Authozity to examine pet; but i 
the Parliament were p2020gued oz Diſſolved, it may be it 
might be otherwiſe. Per Rainsford, this Commitment is in 
the Nature of an Execution, and they were all of that Opt. 
Selon. on, that the Paſſing of As did not determine the Seſſion, 


8 


* 


476 5 


% - ;..#rean Cle - 


libes. N Inkozmation was preferred againſt him fo2 Public: 
A ing ſeveral ſcandalous Libels, and he was found Guil: 
ty of one only, called The Long Parliament diſſolved. 8 
Exception was taken to the Inkozmation, becauſe it doth 
1 ſet kozth the Libel in hæc verba, but only recites Parts 
But that was ruled to be well enough, either in an Indick⸗ 
ment oz an Inkozmation to avoid Pꝛolixity, and they cited 
Co. Entries, tit. Indictment. NE: 4 | 
Note, That he was. fined rooo Marks, - and was to be 
bound to the Good Behaviour fo2 ſeven Pears, and to ſtand 
committed till he paid his Fine. 
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Woolley verſus Robinſon: (621.) 

HE Caſe was, the Siſhopzick of Glouceſter being tndution. = 
vacant, the Guardian of the Spiritualties grant- una 4 
ed a Warrant to the Archbeacon fo2 Jhbuftton, pon cat 634. 

— and befoze the Warrant was executed another 

was made Biſhop, and then Induftion was made by Uirtue 

of the ſaid (Uarrant, ; 
\ Reſolved per Curiam, that the Induktion was vold, fo? 

when a new Biſhop was made, the Atthozity ok the Guar⸗ 

| Ddian of the Spiritualty was determined, and the Authozity 

given by their Warrant (not being executed) did ceaſe; and 

compared it to the Caſe of a TUrit granted, and then the 
King dies; the Party cannot be arrested by Uirtue of that 

_ Writ, but that is reſerved by Statute, ſo that ſuch Pꝛo⸗ 


85 may be executed in 5 Reign of the ſucceeding King. = 
P). 165. 
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Dr. Web's Caſe. 0 — 

* | Clerg 
Hz being Parſon ln was vitkraine fo2 not chal 

doing his Duty in Repairing the Highways; where- #1. 


WAYS. 


upon he bought Treſpaſs fo2 Taking his Goods, and the Ant Cale 
Queſtion upon the Spectal erdiit was, whether oz no he, 452 5+ 


C being Pol Caſe 667. 
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De Term. S. Mich. 1657. 
being a Clergyman, was liable to the Repair of the Ding. 


ways? And reſolved per Curiam, that he was, and ſo Judg⸗ 
ment was given koꝛ the Defendants, | 


8 


9 dann 2 


. 


(623.) Ent verſus Withers. 
1 | | 


Debet and IT was held per Curiam, that an Aﬀion of Debt upon a 
Netinet. 1 Vond would not lie againſt an Executo2 in the Deber and 
Detinet, upon a bare Suggeſtion of a Devaſtavic, but other: 
wile it is of a Judgment. 


(624. A Commoner bzought an Action upon the Caſe fo? eating 
Inducement. up his Common, and declared that he was ſeiſed of 
_ Black-acre, to which he had Common appendant, &c. Ex: 
 ception was taken, becauſe he did not ſhew what Title, o: 
what Eſtate he had to 02 in Black ⸗acre: But it was over: 
ruled, fo? that this was but a poſſeſſozy Action, and his Sei. 
ſin of Black acre but Inducement. 


1 Smarthill ver ſus Schollar. 
Devit by Im- A Deviſeth Black-acre to B. his younger Son, after the 
Wt „ Death of his Uiife. The Queſtion was, whether the 


5 9, 476. b Ulke ſhould take an Eſtate by Implication? And reſoived 


per Curiam, that ſhe ſhall not; and the Difference was agreed 
where the Devile is to the Peir after the Death of another, 

there that ather Perſon ſhall take an Eſtate by Implication, 
becauſe the Intent of the Deviſo2 is manifeſt, that the heit 
ſhall not have it till that other Perſon is dead; but other: 
wiſe it is if the Deviſe be to any Perſon beſides the bei, 
fo2 there the Heir ſhall take in the Interim. nag 


C verſus Richardſon. 
Deviſe in ENRY WEAK ES Deviſeth the Mano of D. ute 
Contingeney. I Higden, during the Life of Robert Jordan, upolt 


Pot Caleb47. Truſt that Robert ſhould take the Pꝛoſits, and after the 
Death of Robert Jordan, to the Peirs Male: of the Body 0 
- Robert Jordan noi living, and to ſuch other Peirs Val 

and Female of the ſald Robert Jordan ; Fligden makes 1 

- Feaffinent, and jevies a Fine in the Life of Robert * 


— . 


De Term. Paſch. 168. 479 


he had Iſſue John at the Time of the Deviſe. The Que- 

ſtion was, whether John had an immediate Eſtate in Re- 
mainder veſted in him by this Deviſe, as though he had 
been named, oz whether it reſted fn Contingency during the 
Life of Robert the Father, Quia non eſt heres viventis > Fog if 
ſo, then it was agreed by all, that it was deſtroyed by the Fine 
of the-Deviſee fo2 the Life of Robert. 1 
And the Court did incline, that by Reaſon of the Ulo2ds 

now living John ſhould take an Eſtate in Remainder im- 
mediately, and not in Contingency; and that the Wozs 
Heirs Male of Robert now living Ate a ſufficient Deſcription 
of the Perſon of John, although in Stritneſs of Law a 
Man cannot be ſaid to have an Heir during his Life, Adviſ. 
vult Cur. 0 


Termino Paſchæ 
* ——_— 
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Up John ver ſus Conduit. "7 Wo 


CTION upon the Caſe koz not Szinding at his cutom. 
Hill. Upon Not guilty pleaded, and a Uerdi# fo 
the Plaintiff, it was moved in Arreſt of Judg⸗ 
ment by M2, Pollexfen, who took theſe Exceptions. 
. De laid it, that all the Tenants of the Banoz uſi fue- 
= & conſueverunt molere, &c. and did not ſay Quod infra 
Aer lum talis habetur conſuetudo, no; quod debuerunt to grind 
ws and it map be, although they ba uſed Time out of 
were not 2 , pet that they did it W and 
! 2. He 
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Mi Þe did alledge, that he had always kept his Mill in Re: 
pair at his own Charge: Therefow, 

3. Pe laid, that they ought to grind all their Com expenſa 

& expendibilia within the ſaid Wanoz, which he ſaid was a 

void Cuftom, fo: People may ſpend their Com ſeveral 

Mays without Ozinding; and it is unreaſonable that they 

thould be obliged to grind all the Cozn there that they ſpend, 


but ft ſhould have been, _ all hows they 15 and ſpend; 
Pn Hob. _- | 


t Smart's Caſe. 


Reſtitution. L UI T dit al moy per Serjeant Rawlings, q Smart buy Peres 
Emblee en Market, & le darrein Aſſiſes al Warwick le Pe. 

lon fuit convict al proſecution. del owner, & fuit order per ju- 

ſtice Wyndham, q' fuit le Judge del Aſſiſe, q le Owner ad a 


Reſtirution nient obſtant le Sale, per vim Statut. 21 H. 8. accor- {| 


dant al' 2 Inſt. 714. Et iſſint eſt le conſtant Practice. 
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(629.) car Hollman werſus Senhoule. 


Poſt Caſe 648. 
5 1 viz. And it is covenanted and agreed betwirt the ſaid 
Parties, and the ſatd J. 8. doth covenant fo! him- 


f AN AIIcruxr. Spetial Gerdi. The Jury found 
oft Cale 64 a Deed, in which Deed there were theſe (Ul020s, 


ſelf, his Heirs, * and Aſſigns, that if he ſhall +: 4 | 


by 


«4 oy .. 3 1 — 


— e * 


— 
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without Tſſue of his Body, that then he doth give, grant, 


alien, releaſe and confirm the Land in Queſtion unto E. B. 
his natural Mother, to have and to hold to her and her Peirs 
fo2 ever; and it was found that there was never any 
other Execution of this Oeed by Livery, &c. but only the 
Scaling and Delivery of it. 


and the Queſtion was, whether o2 no this ſhould amount 


to a Covenant to ſtand ſeiſed, and ſhould veſt the Eſtate in 
the other, the Son being now dead without Jfſue ? 

and the Caſe chiefly relied upon by Saunders of the Mo⸗ 
ther's Counſel was, the Caſe of Croſſing againſt Scudamore, 
which was adjudged firſt in this Court, and afterwards was 
affirmed in a Crit of Erroz, where the Caſe was, That the 
Father did give, grant, bargain and ſell, enfeoff, alien, re⸗ 
| {eaſe and confirm unto his Son2Slack-acre; and the Deed was 
inrolled, and a Warranty was in the Oeed, but no Yoney 
paid, lo that it could not paſs by Way of Bargain and 
Sale; and it was held, that an Eſtate did riſe by Wap of 
Covenant to ſfand ſeiſed. 1 
And Saunders laid this Caſe is the very ſame with that, 
only here is a pꝛecedent Eſtate to take Effect, viz. To J. and 
the Heirs of his Body; and he heid, that although the 


Wows were, If he did die without Iſſue, pet this did not 


mate the Aſe contingent, but that it ſhould riſe pꝛeſently, 
and the Covenantoz's Eſtate ſhould be altered, ſo that he 


ſhould be Tenant in Tail, and it ſhould be all one as though 


he had covenanted to ſtand ſeiſed to the Uſe of himſelf and 
the Heirs of his Body, with the Remainder to his Mother 
in Fee; and compared it to the Lozd Pagerr's Caſe, where 
that Eſtate that is not limited away continues in the Cove- 
nanto; by Implication, as it did in the Lozd Pagerr's Caſe, 
where the Limitation was made to a Stranger, fo that the 
dle could not riſe. 3 Za 
„Note, That if a Father covenants to ſtand ſeifed to the 
dle of his Son after his own Death, this makes the Father 
immedlatelp but a Tenant koz Like; but if he covenants to 
ſtand ſeiſed to the Uſe of his Son after the Death of a 
Stranger, there the Father continues ſeiſed in Fee, becauſe 
the Ale to the Son is contingent; fo2 there the Stranger 
may die befoze the Father, ſo that he cannot there gain an 


* ko: Life by Jmplication, fo2 that the Uſe map riſe tog 


e Son in the Life of the Father. 
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(630. | Liſle verſus Gray. 
Eftate-tail. A Makes a Conveyance to the Uſe of himſelf fo? Life, 
+ "9h „the Remainder to the firſt Son and the Heirs Male 
ok his Body, Remafnder to the ſecond Son and the Heirs 
| Male of his Body, Remainder to every other Heir e 
of the Body of the ſaid A. and the Heirs Male of the Body 
of ſuch Heir Male, as they ſhall be in Pꝛiozity of Birth and 
Poſt Caſe 647. Deniozity of Age. | _ — 
The firſt and ſecond Son die without Jffue; the Queſtion 
was, whether A. be become Tenant in Tail? And relolved 
that he is but Tenant fo? Life, 


(631.) 7} Norris verſus Elſworth. 


Poſt Caſe 633. [ Cſſee covenants to deliver up the Poſſeſſion to the 

Covenant. I, Leſſoz at the End of the Term. The Leſſo? byings 

Covenant, and aſſigns Bzeach fo2 not delivering up the 

ö | Poſſeſſion, =: 3 

| Requeſ, It was objeffed fo2 the Defendant, that the Plaintif 

| ought to have alledged a Requeſt; fo2 he was to do the firſt 

Ack, viz. to demand it; fo2 if he would not come and take 

it, it was impoſſible the Defendant could deliver it to him, 

But to that it was anſwered, that if the Plaintiff were 

not ready to receive, the Defendant might have pleaded, 
that he was ready to have delivered it, and that no Bodo 

was there to receive it. And \o Judgment was given pro 


Quer'. | | 
(63 2.) Making verſus Welſtrop. 


Debt upon a A Rbitrament. The Award was, that the Parties ſhoud 

__ ſeal Releaſes of all Actions to the Time of the Award. 

ben 259. It was objefted, that this was larger than the Submiſſion, 
fo2 there might be new Matters betwirt the Submiſſion and 
the Award. But per Curiam, that ſhall not be intended, uu⸗ 
leſs it be ſhewn. 2d Obj. This releaſes the very Bonds. 
But per Curiam, All Things being to be done at the ſail 
Time that are awarded to be done, it fs well enough. 


eng, gaſh gy, 4 gap uf cnn. ep — __ 
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Norris verſus Elſwortn. (633.0 


Ovenant. Upon a Leaſe fo2 Years, yielding and pay- Ante Caſe 
ing 101. at Michaelmas, if it be demanded, 02 within F md. 
ten Days after, The Beach aſſigned was fo2 Mon pay⸗ ed. 
ment of the Rent. LG 
Odj. Jt is not ſaid, the Rent was demanded at the Oay, 
and then it is not due, 
Anf. per Curiam, Ik it be not demanded it is due at the 
Day, though not payable, but however it is due ten Days 
The great Objeition was, the Plaintiff had bzought this lotendment of 
ation as Adminiſfrato2 of the Leffo2 ko: Rent, Part ein in Fee. 
whereof did grow due after the Death of the Leſſoz, and 
ſo he had not intitled Himſelf to it; fo2 he ought to have 
ſet foth, that the Leſſoꝛ was poſſeſſed of a Term fo2 Pears, 
and ſo did demiſe Part of the Term; but he not alledging 
it, it ſhalf be intended that the Leſſo2 was ſeifed in Fee, 
and then the Rent belongs to the Heir, and not to the Ex- 
ecutoz, that did accrue due after the Leſfſo?'s Death. 
And as to this Objeſtion the Court ſeemed to incline, that it 
could not be anſwered, but however gave the Plaintiff Day 
to anſwer it. 3 | 


Wolley verſus Robinſon. At Serjeants-Inn. (634) 


Writ of Erro2 being bzought, the Judges at Ser- Ante Caſe 
V jeants-Ino ſeemed to be of a contrary Opinion to the dan. 
Judges of the King's Bench. And the Reaſon given by 
North was, that the Tempozal Courts have not p2opertp 
the Examination of the Foꝛmalities of Jnduftion; ſo thet 
if the Archdeacon would, without any Warrant oz Ban- 
date, make Jnduition, that it could not be avoided here, 
though it may be by the Civil Law he might be puniſhed by 
the Biſhop; and cited Noy 134. where an Archdeacon made 
a general Mandate to the Clergy within his Archdeaconry 
ta indut, pet if a Clergyman out of his Archdeaconry did 
it, it was held well enough. A ein 


Rigby 
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(635. 


Aſſumpſit. 


Rigby verſus Woodward. At Serjeants- Inn. 


E* RO R to reverſe a Judgment in the King's Bench. 
The Low of Oxford was indebted to Woodward in 


_ - 2401. and wilt a Letter to Rigby (his Receiver) to pay 


Conſidera- 
tion. 


him; whereupon Woodward came to Rigby with the Letter, 
and told him, if he would take 220 1. fo2 his Debt he would 


pay within fourteen Days. And the Boney not being paid, 


Woodward byought an Aſſumpſit, and foz his Conſideration 


laid his Agreement to abate 20 1. and had Judgment in the 
King's Bench; and now Rigby bzought a Writ of Errs?, 


Pn the Plaintiff? 8 Part it was urged, that this Agree. 
ment to abate 201. was no Conſideration, he being a Stran⸗ 
ger, and not {table to the Payment of the Debt; and cited 


3 C10. 653. and this Agreement with the Plaintiff to abate 


20 l. could ſignify nothing, foz notwithſtanding that, Wood- 
ward might have ſued my Loꝛzd fo2 the whole. 1 Rol. 28. N. 35. 

On the other Side it was alledged, that where the Plain⸗ 
tiff did do any Ack at the Defendant's Requeſt, that was a 


_ ſufficient Conſideration, though the Defendant had no Be: 


nefit by it; and cited the Caſe of Clepſon v. Morris, B. R. 
Mich. 25 Car. 2. where the Caſe was, that one Malin dzew a 
Mote upon Morris to pay Clepſon 50 l. and Morris, upon 


Sight of that Note, did pꝛomiſe Clepſon, that if he would 


take him koz Pay-maſter, he would pay him the Money; 
and adjudged a good Confideration. 


Another Caſe was cited of Smith v. Hawkins, Trin. 24 Car. 2. 
"ma 1093. where the Dekendant being an Executoꝛ, in Con⸗ 


ſideration the Plaintiff would account with him, did p2omiſe 
him to pay what ſhould be found owing to him from the Te- 
ſtato2 ; and this was held a good Conſideration, though he 
had no Aſſets ; becauſe here was an Af done, viz. accounting, 
at the Plaintiff's Requeſt, 3 Cro. 103. 

Davies v. Heſſy, Mich. 23 Car. 2. One Fenwick was indebted 
to the Plaintiff; the Defendant received Fenwick's Rents, 
who ſent the Ilaintiff to the Defendant fo2 the Money; and 
the Defendant, in Conſideration the Plaintiff would fozbeat 


his Debt till ſuch a Day, did pzomiſe to pay him; and held 


a good Conſideration; which was ſaid to be almoſt like this 
Caſe; fo2 although here was no expreſs Agreement to fo? 


bear, pet the Pzomiſe was to pay fourteen Days after, which 


was tantamount. 


3 3 and 
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And the Judges una voce affirmed the Judgment given 
in the King's Bench, and held the Conſideration good: Foz 
North ſaid, when an Agreement to abate 201. is pleaded, it 
hall be intended a compleat Agreement, and ſuch an one 
as my Lozd might have taken Advantage of, 


_ - Knight verſus Peachee. * 


TRNEBT fo? Rent by the Aſſignee of the Reverſion againſt Debt for Rent. 
the Aſſignee of the Lefſee fo2 Pears, 

The Defendant pleaded, that befoze any Rent grew due 

he aſſigned the Term over to ] 8. 3 

The Plaintiff replies, that that Aſſignment was per frau- Fraud averra- 

dem & covinam. | | ns: 
The Defendant demurs. 7 

- Pemberton pro def argued, that an Aſſignment of a Term 

could not be by Fraud and Covin, and therefoze the Replt- 

cation was naught ; fo2 if this Pleading ſhould be allowed, 

then every Aſſignment that is made to a pooz Man would 

be pleaded to be by Fraud and Covin; and ſo would in 

Effect take away that Liberty that the Law allows every Lel⸗ 

ſce to aſſign to whom he pleaſeth; And there are ſeveral 

Things wherein Fraud and Covin are not averrable; 

As ik a Man deviſeth a Term fo2 Pears, being greatly in- 
debted and not leaving Aﬀets, and the Executoꝛ afſents to 

the Legacy, and the Deviſee enters, a Creditoz that hath 

à Judgment de bonis teſtatoris cannot take this Term in Exe⸗ 

cution, by averring, that this Allent of the Executoz was 

ber fraudem; but he muſt take Advantage of it by way of 


” 


Devaſtavit in the Executoz. TTL 


* . 


And ſo if the Teſtato2 himſelf give a Judgment fo2 a 
great Sum upon little 02 no Conſideration; yet a Creditoꝛ 
cannot after his Death avoid this, by pleading that it was 
per fraudem , fo2 Fraud is not averrable in this Caſe where 
the Judgment is given by the Teſtatoz, but he muſt take 
his Remedy in Chancery; and co it is of a Bill of Sale 
made by the Teſtatoz, this ſhall not be averred fraudulent in 
an Ation againſt the Executo? ; but he to whom it is made 
may be ſued as Executo2 of his own Wrong. Curia advi- 


fare vult. 


Afterwards Judgment was given pro querente, and the Re- 


plication held good by thꝛee Judges againſt C. J. Scroggs. 


::& 3 Gilmore 
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„ va» »s - et OE II toe, 


aa. 


(635. Gilmore verſus Shuter. 
pee, X Promiſe was made, in Conſideration of Marriage, i 
= give his Daughter as much as her Husband's Father 


Stat. 29 Car. . ſhuuld give him. 


The Daughter's Þusband was the Plaintiff, who brought 
this Afton, and averred, that his Father gave him 20001 


The Pꝛomiſe was made bekoze the At of 29 Car. 2. againg 


Frauds and Perjuries, but the Marriage was not till aſter, 
and ſo the Action did not accrue till after the Ack. Thc 


Uerdi# here having found that there was no Note in (Uri. 
ting of this Pꝛomiſe, the Queſtion was, whether oz no this 


192omiſe was within the Aﬀ, lo as no Action ſhould be brought 
upon it. D 3 | 

And it was held per Curiam, that it was not; ko; tt 
would be very unreaſonable to put ſuch a Conftruf#ion upon 


the Ac, as ſhould make it have a Retroſpeſt to invalidate and 


nullify Contracts and Agreements that were lawful at the 
Time when they were made, and it may be upon yery 
great Conſideration; but however, as the Cale is here, no 
Ation could be had bekoze the Statute, beeauſe the Thing 
was to be done after, and \a there was no Beach befor; 


and by tranſpoſing the Moꝛds it may agree with the Letter 


well enough. ee FASL 
Wills. And they ſaid, that in Cale of a Mill, ft had been ie: 
ſalvey, that if the Will were made bekoze the AR, and the 
Party died after, pet it is not within the Ac to require the 
oz four Witneſſes; which was ſaid to be a ſtronger Caſe 
than this, becauſe the Party might have altered his Will, 


it he had pleaſed; but an Agreement cannot, without the 


Conſent of the other Party. 


(6383 © Allrey werſus: Meekes. 
Pla 0b JFOYEBT fo; five Quarters Rent, The Defendant- ples 
oO" as ta two Duarters, and faith- nothing to the other 
three. Judgment ſhall be again him-#02 the whole, 


* 


|. A 
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Ent werſus Withers. Fa (6390 


EBT againſt an Exccutoz, who pleads five ſeveral executor 
Judgments, viz. one fo2 40 l. one fo2 201. &c. and ſaith ale 
he hath but 201. Aſſets, which is not ſufficient to ſatisfy one per frau 
thole Judgments. 1 mY | dem, 
The Plainriff replieth, that one of thoſe Judgments was 
kept a Foot per fraudem & covinam. | Tang 
The Defendant demurreth, becauſe he pleadeth nothing 
to the reſt; and it appeareth, that his Aſlets are not ſuffi: 
cient to ſatisfy thole. 3 5 
But per Curiam Judgment was given pro quer'; fo2 it is 
ſufficient ko: him if he hath found one that is by Fraud; 
fo! he is a Stranger, and cannot be pꝛelumed to know all 
Particulars concerning them; and beſides, Judgment is but 
de bonis teſtatoris. And Judge Wylde cited Everard's Caſe in 
Vaughan's Reports, udjudged when he was there in the Com: 
Pollexfen argued ſtrongly againſt it, that the antient May 
was to plead to every particular Judgment; ag 9 Co. 109. 
Dy. 10). 8 Co. 132. Vaughan 8. 1 Rol. 802. | 
But fo2 all that the Court gave Judgment pro quer'. 
And Wylde faid if a Judgment of 1000 J. be pleaded by 
an Executoz, and the Party replieth, that he that hath the 
Judgment offered to take 500 l. it is d good Replicatton, 
and all above 500 l. ſhall be Aﬀtets, "CT 


Burges verſus Player, „66409 


0 BT upon a Bond conditioned fo2 the Perkozmance Arbitrament. 
ok an Award, ſo as the ſaid Award be made, &c. in 
Writing indented ans delivered to the ſtd Parties, &c. 

* Upon Nullum fecerunt arbitrium pleaded, the Plaintiff re- 

Mies, that the Arbſtratous did maße am Awaty in Ctieigg. 

and delivered it to the Parties ſeeundum formam & effecrxum 1 Roll. 409. 
conditionis, Ind ruled ts bs naught; becauſe he did not fay 
by Writing indented; and ſecundum formam & effechm eon 
ationis doth not aid it, becauſe that relates to the Delivery 


0 the Parties, and it hath been often adjudged; Per 
Wylde. Jud pro. def“. a 


Hall 


— "Ys eG — Emmaus =_ — — — ny 
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Entry by De- 


Claration in 
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(641. Hall verſus Huff ham. 


Joint auen Wo joint Merchants, and one dies; the Sur vivo and 
by Merchants. the Executoꝛ of him that dies join in an Aﬀion upon 


the Cale fo2 Money fo2 Goods ſold. And held to be weil 
enough; becauſe they are in the Nature of Tenants in 
Common, and may join in perſonal Actions, accozding ta 
Littleton; though it may be each might have ſued ſeparately 
fo2 his Molety. 2 Cro. Dꝛ. Hackett v. Enſton, 38 Ed. 3. ö. 


2 Inſt. 404. 
(642. Wheeler verſus —— 
Eror. DE RROR in Exeter-Court. The Erro: afligned was, that 
2 Bol. 225. there was no Summons; and fo? that cited 2 Cro. 108. 


which was ſaid to be the ſame Caſe with this. 
But per Curiam, Jt was held to be well enough; fo2 by 
Appearance all Defaults befoze are ſalved, though it be it 


an Inkerioꝛ Court; and ſo Wylde ſald it had of late been 


conſtantly ruled, contrary to 2 Cro. 108. 


(643) Winch verſus Huddleſton, 


X HERE the Dekendant in Ejetment doth appear, ald 
confeſs Leaſe, Entry and Ouſter, that ſhall be ſuf- 


Ejectment. 
. ficient to pꝛove an actual Entry in any Caſe where an aftual 
Entry is required; and ſo Scroggs ſafd it was always held 
by Chief Juſtice Hale, becauſe it ſhall be taken an Entry to 
all Intents, F 
(4) 2, Wiſe verſus Green. 
Cuſtom V Reaſon of repairing a Chapel of Eaſe, that he hd 


been Time out of Bind erempted from contributing 
towards the Repairs of the Church, held a good Pk 


| ſcription. a Le bb 


DE 


- - _- edi. an anc Om vac £2 ae _ aw 6c ah 2 


oz» any eamnef a amy Aw 


DE 


ich. 


erm. &. 
1678. 


In Banco Regis. 


Holman werſus Senhouſe. (645.) 
Jement. Upon a Special Uerdi# the Caſe was, Ante Caſe 
That in an Indenture containing ſeveral Cove-53%; 
nants betwfrt Sir Henry Godolphin and s. Sen- 
houſe his Pother, there was this Covenant, Ir is 
covenanted and agreed by and betwixt all the Parties to theſe 


Preſents, and the ſaid Sir H. GoDolphin doth covenant and agree 
for himſelf, his Heirs, Executors and Adminiſtrators, that if it 


ſhall happen that he ſhall die without Iflue of his Body, that then he 
doth by theſe Preſents give, grant, releaſe and confirm unto the 
ſaid Mrs. Senhouſe the Lands in Queftion. Afterwards Sir H. 
Godolphin did die without Jflue ; and the ſole Quellion was, 
whether this ould amount to a Covenant to ſtand ſeiſed, 


lo as to raile a Ale to the Pother after the Death of 
Sit Henry? 


. 


Derjeant Raymond argued pro quer', that it ſhould not. 

1. Becauſe, upon the whole Contexture of the Deep, it 
doth not appear that the Parties did intend to raiſe any E- 
ſtate, only to covenant; and though the Mozds are, chat he 


doch give and grant, pet that is no moze in common Par- 
lance than ik he had ſald, that he will give and grant; as in 
common Speech we ſay to Morrow is a Feaſt, that fs as much 


as to ſap to Morrow will be a Feaſt. 5 


6 D 2. It 
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De Term. S. Mich. 168 


by the Rules ok the Common Law, and ſo is Doct. & Stad. 
ch. 54. 1 Co. Chudley's Cafe. And by the Rules of the Common 
Law, a Pan cannot by a Deed convey an Eſtate of Free. 


hold to another, reſerving to himſelk an Eftate fo Life: nei. 


ther can a Freehold commence in fururo without a particular 


Eſtate to ſuppoꝛt it; and he cited Pop. 2 1. Sir Fran. Englefield's 
Caſe, Dy. 296. pl. 22. 3 Cro. 345. 1 Co. 129. Win. 61. Dy. 96. 


2 Roll. 788, 589. March Rep. Plow. 155. anda Cafe 
adjudged in this Tourt Hill. 14 Regis, Foſter b. Foſter, Term 
2 Fit. 300. Be. TE 5 

Pollexfen econtra. In raiſing Cites the Law is not ſo ſſrid 


as it was in paſſing an Eſtate at Common Law; koz befor 


the Statute of Uſes, a Uſe was not any Intereſt in the 
Land, but it was the Dilice of the Chancery to inkozce the 
Execution of an Eſtate where there was an Uſe in Being, 
and what the Chancery did then is now done by the Statute 
which executes the Poſſeſſion to the Uſe; and whether the 


Parties intended to paſs the Eſtate by a Covenant to ſtan 


ſciſed 02 not, is not material, fo2 we ſee in Fox's Caſe, 8 Co 
93. that, though a Pan fo2 Money covenants to ſtand ſeiſen 
to the Uſe of another. NM 


But he admitted, that if it did plainly appear in the 


Deed, that the Jntent of the Parties was to paſs the Eſtate 


1 Inſt. 49. 
2 CD.-37; 
2 Roll. 786. 


by Conveyance at Common Law, as if there be a Letter of 


Attamep in the Deed to make Livery, there an Ce ſhall ne- 
ver riſe though it be made to a Son, becauſe the apparent 


Intent of the Parties is otherwiſe. 
And he ſaid that an Ale may riſe in futuro, and upon a 


Condition pꝛecedent well enough. 1 Co. 99. 2 Roll. 791. 
F 14d 3 9H e td 

And he ſaid this differed from the Caſe of Pitfield and 
Peirce, 2 Roll. 189. cited by the other Side; fo2 there, if the 


iſe had riſen, the Covenant had been p2eſently Tenant 


koꝛ Life, which ſhould not be by Conſtruction contrary to his 


AnteCaſeg 42. 


Intent; but here this Uſe is to riſe upon a Contingenfy, | 


ko; Death is certain, but it is uncertain whether 02 19 8 
Man ſhall die without Jſue; and he cited the Caſe of Pybus 
and Mitford, but relied chiefly upon the Caſe of Croſſing ald 


Scudamore in Caſe 629. Cur. adv. vult. 


Sir 


2. If there had been an Intent, yet Uſes muſt be guide 


3 — — 
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dr Ralph Dutton & Ux' werſus Sir Nevill Poole. (66469 


CTION fur le Caſe. The Defendant's Father had all 
Intention to cut down a ©20ve of Daks ta P22ViDe 
portions fo2 his-younger Childzen, whereof the Plaintiff's 
Güte was one; and the Dekendant, in Conſideration he 
would fozbear to fell the ſaid Timber, did pꝛomiſe his Fa- 
ther, that he would give the Plaintiff's Wite (being his 
Slſter) 1000 l. fo2 which ſhe and her Pusband b2ought this 
r Ef Td 
The ſole Queſtion was, whether the Daughter could bzing 
this Action, 02 whether it ought not to have been brought 
by the Father, becauſe although the Pꝛomile was made fox 
the Plaintiff's Benefit, it was made to the Father? 1 
J. Wylde ſaid, he knem no Caſe where any Party could 
maintain an Action ok this Mature; but it muſt either be the 
Party to whom the Pꝛomiſe was made, 02 elle the Perſon 
from whom the meritozious Conſideration did arife ; as if J 
pꝛomiſe A. that if his Son will marry my Daughter, J will 
give his Son 100 l. if the Son marrieth, he may bring the 
Ation, becauſe the meritozious Conſideration, which is the 
Marriage, ariſeth from the Son. J. Jones: Tf it were a 
Covenant by a Deed to pay Money to a third Perſon, the 
Covenantee muſt bzing the Action, and the other is put to 
his Remedy in Equity; yet it was agreed, that an Uſe may 
ariſe upon a Bargain and Sale where the Money is patd by 
u third Perſon, But to that it was anſwered, that there is 
not that Dꝛivity requifite to the Raiſing of an (le as is to 
the Bringing of an Aﬀion, Trinder agreed with Wylde, that 
where the Conſideration is an AX to be done, if the Party 
ko; whoſe Benefit the P2omiſe is made be not concerned in 
the doing of the At, he ſhall not bzing the Aﬀton; but where 
the Conſideration is a Nonfeaſance, oz the Foꝛbearing the 
doing of ſome Ac, which Fozbearantce is to the Pꝛejudice of 
the third Perſon, as ft is here, there the Party may bzing 
the action, fo2 here the Felling of the Timber was intended 
to be a Pꝛoviſion fo2 his Childzen” «© a.) AE 
Ch. Juſt, inclined, and lo did the reſt at laſt, fo2 the 
Plaintiff, and they ſaid, if it would any Ways agree with 
the Rules of Law, they would not put the Perſon to go in⸗ 
f Chancery; as he muſt in this Cale, if this Action will not 
e to infozce the Executo? of the Father to bung this Aion, 
85 an 
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and then to have the Money decreed ta them. Cur. ady, $11, 
| | Vide Hetly 176. 1 Roll. 31. I, 


(647.) © james verſus Richardſon. 


. * 


| his jeant Pemberton, 
that this ſhould be a contingent Remainder, and 
ould. not veſt an Eſtate immediately in John the Son of 
Robert. It is objeited, that the TUozd Heir is not alwayg 
taken-p2operly, but is uſed often to ſignify the Perſon that 
probably will be Heir, as in common Parlance we ſay, ſuch 
an one is the Son and Heir of J. S. and ſo in the Statute 
of Ed. 3. the Pꝛince is called the Son and Heir, and ſome: 
times in Mrits which are uſed in P2opztety of Speech, the 
Crit Quare filium & bæredem cepit lies by the Father; all 
which Caſes were admitted by Serjeant Pemberton; but 
he ſaid no one Caſe could be p2oduced, where Heirs in the 
plural Number was ever uſed in an impꝛoper Senſe to make 
à Man a Purchaſer. He admitted, ik it had been after the 
Death of Robert, to the Heir Male (in the ſingular Num: 
ber) of the Body of Robert now living, that this might 
have been taken to be deſcriptio perſonæ, and intended the 
Son John, ſo that he ſhould have taken pꝛeſently; and he 
cafd, that this may here be taken in a pꝛoper Senſe, and 
very well anſwer the Intent of the Deviſoz; fo2 when he de⸗ 
vileth "it to the Heirs Male of the Body of Robert now lt- 
bing, and then to other Heirs Male and Female by him 
to be begotten, this is no moze than the common Caſe 
| when it is Hæredibus procreatis & procreandis; and fo) the 
| | AnteCaſe630. Cake of Lifle v. Gray, tited by the other Side, he ſaid, that 
is not like this Caſe; fo2 there, after the Limitation to the 
firft and ſecond Son, it is ts every other Heirs Males of the 
Body, &c. There the Mozd every makes ft as though it 
had been limited to the next Son; but ik that Moꝛd had 
been out, without Queſtion it had been an Eſtate tail in that 
Anceſtoz after the firft and ſecond Son had been dead without 
And it was urged, that-if they would have Peirs Pale it 
this Caſe to amount to deſcriptio Perſonæ, then it could give 
John the Son but an Eſtate fo; Life, fo2 otherwiſe the ſam? 
Wows muit in the ſame Sentence, and at the ſame Tint, 
be taken impꝛoperly to deſign the Perfon, and yet p2operly 
ſo as to create nn Eſtate⸗tail. Cur. adv. vult. 


2 5 — 


| AnteCaſeb26, ow this Caſe was argued by Ser 
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Howard wer ſus Wood. (645.) 
* Aſumpſit. In the Honour ok P. there was a Ofc: granted 
| Court-Leet and a Court⸗Baron, and after the Death of Leer 
A. the peſent. Steward the Stewardſhip of the Honour 9 
was granted to the Plaintiff and his Son; A. dies, the De⸗ 
kendant keeps the Court⸗Baron and received the Fees, and 
the Plaintiff bꝛought this Action as fo2 Monep received to 
his aſe, Two Queſtions were made, | 
1. (Uhether the Gzant of this Office in Reverſion were 
good, 5 Th 
2. Admitting that it were, whether oz no a general Indebi- 
- tarus us koꝛ Money received to his Uſe, would lie o2 not? 
To the firſt Point it was argued by Holt pro Quer. That 
although the Lozd cannot grant the Reveriton of ſuch an 
Office as this, becauſe he hath no Reverſion in him, vet it 
may be granted in Reverſion; but the Reverſion of an Df: 
fice cannot be granted, but where a Man hath the Inheri⸗ 
tance of an Office, and a particular Eſtate is granted out; 
but here the Lozd hath no Reverſion of the Office, kor he 
cannot be Dfficer to himſelf; but hath Power to conſtitute 
an Dificer-in nes. | 
He admitted that Judicial Offices could not be granted fn 18 84. 4. 7: 
Reverſion, becauſe they ought to be granted to Perſons able '5 Ed. 46. 
to execute the Plate, but Bfniſterial Dffices might be grant - Co. "Ih 
ed in Beverlion; fo? there, if the Perſon who is the Gzan- ss. 
tee be not capable, he may conſtitute a Deputy who is; and 89. 
therefoze in this Caſe he held, that though this Gzant was 
void as to the Stewardchip of the Court-Lect; yet it may 
be good as to the Stewardchip of the Court⸗Baron; fo? in 
5 Court-Baron the Steward is only a Miniſter, and the 
{Sg are the Judges, but in the Leet the Steward is 
8 this may be good fo? one, though ſt be void foz the 
8 nes 5 they are two diſtin Courts, and map be kept at 
ks Times and by ſeveral Perſons, and have no Depen⸗ 
fo C upon one another as to the Nature ok them, though 
this -onveniency they are many Times kept together. And 
= — = wry, Curle's Caſe, 11 Co. 2. fo2 although 
; ar | K | 8 1 | 
mas on os err, n "mn Partly miniſtertal, yet it 
*. Co the ſecond he argued, that an Indebitatus as fo2 Mo- 
nex received to the Plaintiff's Uſe would well lie, Yep 
e 6 E thougb 
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where ſuch an Action was brought to2 the Pyofits of the of. 


verally is naught ; fo2 this Office cannot be granted ſo, fo? 


(649.) 


 _ Releaſe. 


(650.) 
Releaſe of a 
Mortgagor. 


the Moztgagoz ſhould releaſe unto him his Equity of B& 


will not lie, but where there is quaſi a Contra o; Agree: 
ment of the Parties; as if another pays Boney to J. S. to 
mp (aſe, there J. S. doth agree to pay it to me, by Conftruc: 


receives it as due to Himſelf, it will be hard to make this 
an Agreement by Conſtruition whether he will oz not; fo? ſa 
if a Man ſhould rob me, by that Reaſon J might maintain 

this Aftion, - | | 
ok Steward in Reverſion was naught; fo2 altho' the Suitos 


be Judges, yet the Steward is well known to be the Di⸗ 
reto2z and ought to be a Man of Knowledge; &c. Dy. 259. 


and dies, and makes the Defendant Executoz. The Plain- 


the Afton of Covenant, oz whether it ſhould only be ertend- 


in Specic ? Adjournatur. 


though there was no Conſent that the Defendant ſhould re. 
ceive this Money fo2 him, yet a ſubſequent Aﬀent is equ;. 
valent. 3 Leon. 368. 1 Cro. 141. And this very Caſe was 
adjudged in the Exchequer betwixt Dy. Arras and stukely, 


fice of Comptroller of the Pozt of Exeter; and in the Caſe 
of Woodward and Aſton, tried at Bar in the Low Ch, J. 
Hale's Time. Wo | 

Bigland argued pro def, That a general Indebitatus aſſump 


tion of Law, when he receives the Money; but where a Ban 


2. Tothe ſecond Point he held, that the Gꝛant of this Office 


Hotyjz50. And this being granted to two jofntly and ſe: 


it would bzeed Confuſion, 18 Ed. 4. 7. 2 Rol. x52. Adjour- 
natur. > 


Morris werſus Wiltord. 
CDvenant. The Caſe was: Alderman Sterling had co 
venanted, and bzoke his Covenant in his Life-time, 


tiff releaſes all his Right and Demand to the Teſfato!s 
Eſtate, and bꝛought this Action of Covenant; and the De- | 
fendant, who was the Erecutoz, pleaded this Releaſe, And 

the Queſtion was, whether this Releaſe was a good Bar to 


ed ſo as to bar the Plaintiff's Claim to any of the Cſtate 


Emorandum, That Mz. Saunders told me a Caſe that he 
1 was adviſed with upon, that a Moꝛtgage was mad? 
by a Leaſe fo2 500 Pears, and the Moꝛtgagee, deſigning that 


5 demption, 
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pemptfonz to make the Term abſolute; obtained a Releaſe 
from the Moztgagez, whereby he releaſed all his Right, Title 
and Intereſt in the Land; which Releaſe did extinguiſh the 
Term fo2 Pears; and turned it into an Eſtate fo: Lite; fo: 
no Eſtate being expreſſed; it is intended an Eſtate fo? Like. 


Satzes a Feoffinent by Deed indented to B. of Black- (657. 


„ Acre, in which he hath nothing, to the Ale of C. and er. 
the Heirs of his Body, Remainder to B. and his Heirs; and 


after purchafes Black-Acre. 


per Saunders: C. can take no Advantage ok an Eſtoppel in 
this Caſe, betauſe he comes in by the Statute of Uſes. 


* ati Aﬀioh of Debt upon the Statüte of 2 Ed. 6. a Non (652.) 
| Prof. was entered againſt the Plaintiff fo; want of pꝛo⸗ Cock. 
ceeditig. And Pollexftn fo2 the Defendant moved fo2 Cofts, 

üpon the Skatute 4 Jac. 3. But per Curiam, he ſhall have 

tidiie ; fog if the Plaintiff had been rionſuit at the Afliſes he 

ſhould have none, änd there is leſs Reaſon here, when the 
Dekendant hath not Leen put to ſo much Charge. 


——_—_— 
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In Banco Regis. 


IIA T. 13 Car. 2. cap. 1. ſeſſ 2. Upon this Stifute two (653) 
Points were argued, = Offie void. 
. Whether a an ſhould incur the Penalty of the 
Dtatute, fo that his Office ſhould be void; if the Path 
were not tendered to him? And if was atguey dy Holt that 
| | he 


nnn 
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was to take it at his Peril, 
take it without any Tender) ik he did take it befoze any ad⸗ 


But to that the Court inclined, that it was abſolutely 


(654) 


Aſſigns. 


Aſſignee. But all the Court ſeemed to incline to * — 


he ſhould not; becauſe in the Pꝛeamble of the ſaid Statute 
it is ſald for tendring the Oath, &c. which ſeems to impox 
that the Dath'ought to be tendered.” But to that 992. Attor. 
ney, who argued econtra, anſwered, that render in that Place 
was tantamount to give, and when the Statute ſays a«mini. 
ſter and tender, it is all one as if it had ſald adminiſter and 
give the ſaid Oath; and he laid, if this Conſtruftion ſhoul 
be admitted, the Intent of the Statute might be evaded. 
fo) if the Magiſtrates were wilkul oz negleftful, and would 
not tender, the Statute would ſignify nothing. And the Court 


to him who make the Leaſe. And the Caſe in Hob. 1. 


ſeemed to incline that it need not be tendered, but the Party 


2d Point, Whether, (admitting that the Party ought tu 


vantage was taken of it, that would not be ſufficient to a. 
void the Penalty, though he took it not within the Time 
limited by the Statute? And Holr urged, that though it is 
ſafd, that ſuch Placing, &c. ſhall be void, pet the Meaning of 
that is no moe than that it ſhall be voidable; as in the Sta- 
tute of Outlawzies, and ſeveral others. „ 


void, fo2 this is ſtronger than ik the Statute had ſaid the 
Place or Office ſhall be void, fo2 then perhaps it might be in⸗ 
tended that a legal Courſe muſt have been taken to remove 
the Party from his Office; but here it is ſald che Placing and 
Election ſhall be void. Sed adjournatur. 9 - 


Howe werſus Whitebanck. 


FPON a Fine the Uſe of Lands was limited to A. fo! 
| eighty Pears, with a Power to A. and his Aſſigns to 
make Leaſes fo2 thꝛee Lives, to commence after the Oeter⸗ 
mination of the ſaid Term. A. aſſigns over to B. B. dies 
and makes C. his Executoz, who afligns over to D. who 
made the Leaſe fo: Life, which was the Eſtate in QueſſioN. | 
And the Queſtion was, whether oz no D. was ſuch an Al 
ſignee of A. as had Power to make this Leaſe, 02 whether 
it ſhould extend only to the immediate Aflignes of A.! 
And the Doubt in this Caſe was the greater, becauſe here 
was a Deſcent upon an Executoꝛ, who made the Eſtate ober 


Peaſe and Styleman was cited, where an Executo2 02 an n 
miniſtrato2 in ſome Caſes ſhall not be ſaid to be a ſpecial. 


? 


5 


_— 


mary; and that D. ſhall be ſaid an Aflignee well enough to 
this Purpoſe ; and ſo ſhall any Perſon that comes to the 
Eſtate under the firſt Leflee, though there be twenty mean 
aſſignments. And afterwards in Michaelmas Term following 
Judgment was given accoꝛdingly. 


Steede werſus Bertier. 2 (655. 


Ulrit ok Erroz being brought to reverſe this Judg- Ante Ca 
ment, Jt was argued fo? the Plaintiff in the Mrit of 343. 

Erro2 by Serjeant Baldwin, that this parol Declaration 
could not carry the Land to the Gzandſon; fo2 although it 
may be in a Mill Lands might paſs to a Gꝛandſon Robert 
by the Name of my Son Robert, becauſe it might ſufficiently 
declare the Deviſors Mind; yet here it is plain the Teſta⸗ 
to2 by theſe Wo2wds meant his Son Robert who fs now 
dead, and ſo cannot carry the Lands to the Gzandſon. 

M. Solicitor argued fo2 the Defendant, that this Deviſe dy. : 43. 
Bas good; fo? it is expꝛelly found, that the Deviſoz, at the Ne Fable 
Time he publiſhed this Declaration, did make a new Pub: 

lication of his Will; and when a Will is new publiſhed, 
it is all one in every Reſpeft as though the Mill had been 
new made; and if he had new made his Mill, it is admit- 
ted that theſe Cows. might have been ſufficient; and the 
lame Reaſon there is they ſhould be ſo now; and compared 
it to the Caſe in the Commentaries ok Brett v. Rigden, where 
a Man deviſeth all his Land, and then purchaſeth other 
Lands, and then new publicheth his Will, there the new 
—_— Lands ſhall paſs well enough; which was agreed 

But Scroggs Ch. J. laid, that is not like this Caſe; fo2 
there he could not have-moze pꝛoperly expzefſed himſelf than 
to ſay all his Lands; (and if he had wait it over again, it had 
been but to wzite the ſame Moꝛds over again;) but in this 
Caſe he might, and have named him his Gzandfon. 

and beſides, here the Teſtato2 hath diſtinguiſhed his Son 
from his Gzandſon , fo2 he hath given him a Legacy in this 
ll, and called him his G2andſon; and if the Defendant 
would carry the Lands in this Caſe, it is merely good Luck 
that his Name was Robert; ko; if his Mame had been Tho- 

2 it is agreed, notwithſtanding a Declaration that his 

gg Benn ſhould have the Lands deviſed to-his Son 
emed orte the Lands ſhould not have paſſed, and ſo he 
eite d mongly to be of his _ Opinion whereof he was; 


and 


LY 
0 CG 2. „„ * 
\ 
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Ante Caſe | 
648. 


— * 


aſſumpſit. 


Adaurtzene umer the rammen and che Times chang 


- fo2 the Recovery of Right, as they have done in the PB: 


than a ſpecial Ackion of the Caſe. 


Chancery. | 


would not admit that Point, that a miniſterial Office might 


laid all that Caſe was not Law, fo? whereas it is held there, 


medies were moze eaſy at Law, it would pꝛevent the Yul: 


and Jones and Pembertbn temen to concur with him; but 
Dolbin Le in contrar”. Adjournatur. 


Howard n Wood. 


Ndebitatus aſſumpfit- and {t was argued by Williams pro 
quer'; and he chteffy relied upon Juſtice Rolle's Caſe, that 
an Indebitatus aſſumpſit would lie in this Caſe , fo? there 
in the late Times certain Perſons received his Rents by 


nx he ought this Aﬀfon fo2 thoſe Rents received by them. 
_ held that it would lie well enough; and there habe 
been ſeveral Judgments ſince ſubſequent to that Reſolution, 
and he ſad, that it lieth well enough fn the Bztaft of the 
Courts here to alter the Law, ſo as to advance Remedies 


ceedings in Ejelkment, &c. And here is no Injurp to any 
Perſon, but a more expedite (Uay fo the Recovery of a Due | 


Jn was argued pro Def by the Attorney General: And he 


be granted fn Reverſion by any Subjef, though it might by 
the King by his Pꝛerogative. Dy. 80. Hob. 150, 151. Tho 
in 1 Cro. the Caſe of Young v. Stowell was contraty. but he 


that an Infant fs capable of the Gant of an Office, which 
is expꝛeſly contrary to x Inſt. 3. but he ſafd, he would not rely 
upon that Point. 

And whereas it was urged by 992. Williams, that if the Re- 


tiplicity of Suits in Chancery. . 
To that he anſwered, that that was no Reaſon why the 
Court ſhould take upon them to change the Law; fo2 there 
are many Caſes where the Chancery gives Relief, though 
the Common Law doth not; as theſe, 
The Heir ſhall receive the mean Poofits before his Entry. 
The Executoꝛ ſhall be charged koꝛ the Deraſtavit of his 
Teſtatoz, Wc. | 
. To the ſecond Point be argued, that this Attion twould 
not lie; fo2 that, when the Defendant. received. theſe m 
fits claiming them to his own Uſe, there. is no Paſvity de e 
tween the Plaintiff and the Defendant, 
pe admitted, that ff another receive Boney to my Ale, 


witdout my Over, yet if J afterwards allent to ft, this 
4 _ 1: 


a. — & > 


De Term. S. Trin. 1679. 479 


_—_— 


creates. a Puvity, and an account will lie, Nat. Brev. 116, 
117, 12 H. J. 26. 22 Ed. 4. 5. Bit if he enter and receive. 
the Profits, claiming them to his own Uſe, there it is other- 
wiſe, 33 H. 6: 2. Bro. Account, J, 89. 49 Ed. 3. 10. 
and he ſaid, that though here were two Ats to be done, 
whereof one was judicial, as to be Steward of the Court⸗ 
Leet; and the other miniſterial, of the Court-Baron, yet the 
Office was but one, cia. Steward of the Honour, which 
was an intlre Office, and therefore if it were void fo2 Part 
it muſt be void fo2 alt; and though one Part be judicial, 
and the other miniſtertal, yet this doth not make it two Ok⸗ 
fices; fo2 the Office. of Chief Juſtice in this Court hath 
ſomething miniſterial in it, as to carry the Tranſcripts of 
© Recodds into Parliament, &c. and yet no Body will fay that 
_ theſe ate two Dffices. „ - 
To the Point of the Gant of the Office the Coutt ald 
nothing. . a = 4; 
To the Gift of the Aﬀton Scroggs Ch. J. inclined agatnft 
it, ko he ſaid, a Man may as well ding an Indebitatus aſ- 
ſunpſit where another takes Money by Fozce from Hig Per- 
ſon; 02 where he takes away my Poꝛte, oz fo? any Account 
The other thꝛee Judges ſaid, that there had been ſeveral 
Caſes that had been adjudged fo ſince the Judgment in Ser⸗ 
jeant Rolle s Caſe, And Pemberton ſafd, he did not know 
why the Court might not as well allow this Acton in this 
Cale, as the Judges did an Action of Trefpaſs upon the 
Caſe fo2 a Debt in $lade's Cafe, 4 Co. fo there they allowed 
an Action proper fo2 a TUrong, fo: the Recovery of a Right; 
and here we ſhall allow an Aﬀion proper fof the Recovery 
of a Right, to remedy a Wrong, Curia adviſare vult. 


— * 


Reale verſus Lea. 1 


A Being ſeiſed of 101. per annum Lands in Poffeflon, p;camenc. 
A. and the Keverfiou of 34 |. per annum moe erpetant Special Ver- 
upon an Eſtate fo2 Life, deviſes a Legacy of 20 l. to. R. to . 
be paid in twelve Months out of his Lands, and deviſes Fee by Im- 
zol to C. to be paid in two Pears, and 50 l to B fo be pain Pico 
inthe Space of two Pears out of his Lands; and hawng 
tuo Dons, William. his eldeſt and Richard the younger, De- 
viles all his Lands to Richard, who Bid not pay the Lega. 
WE A. i ns 


Two 


i 
„ 


— 
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1 Roll. 833. 


Two Queſtions, (.) Whether Richard had an Eftate 1 
Life 02 in Fee, by the Devile, 

And it was argued pro Quer. (who claimed under William) 
that he had but an Eſtate fo2 Lite; fo2 when it is ſaid to be 
paid out of the Lands, it is all one as out of the Pꝛoftg of 
the Lands; and this Difference was alledged and allowed, 


that where a Deviſe is made to another paying a collatersi ! 


Sum, there it carrieth a Fee by Implication; but if it be 


to be paid out ok the Pꝛoſits of-the Lands deviſed, there a 
Fee ſhall not paſs by Jmplication. Dy. 371. Moor 464. 6 Co. 
16. Collier's Caſe, x Cro. 157. | 


1 * = - 


(2) Whether admitting it a Fee to Richard, it were not 


conditional, foz many Moꝛds in a Will ſhall make a Condi. 
tion, that in a Deed will not. 1 Inſt. 204. a. Dy. 163. 


tend that it could be pald out of the Pꝛoſits; and it is not 
to be ſupplied by a Suppoſition, that the 341. per Annum 
might fall in, fo2 that is a very fozefgn Intendment. 


Saunders pro Def. argued that it was a Fee, becauſe here 
being but 101. per Annum in Poſſeſſion, and 20 l. to be paid 
in a Twelvemonth, ft is not poſſible the Deviſo2 could in: 


To the ſecond Point he. held, that there was no Condi 
tion annered to the Eſfate, but only a Truſt in the Deviſee 


to pay theſe Legacies; and that Conſtruckion ſhall be beſt 


taken that is moſt advantageous. to the Legatees, that the 
Mill of the Deviſo2 may be fulfilled; and it fs moze bene: 
fictal fo2 the Legatees that the Land ſtand chargeable in the 


Hands of the Deviſee, fo2 there, if he allens, the Charge in 
Equfty will follow the Eſtate, fo2 no Purchaſo2 can come in 
under the Title of the Will without taking: Notice of the 


Legacies given by the ſame Till. 


But if the Þeir ſhould allen, the Alienee without Notice 


would not be chargeable in Equity; and he might die, and 


not leave Aﬀets, and then the Legacies are loſt, ſo that 


it is moze dangerous to the Legatees, that this ſhould be 
- conſtrued a Condition to veſt. the Eſtate in the Heir, than 
that it ſhould be taken fo2 a Truſt in the Deviſee. 


And the Court vid incline in both Points with Sander 
pro Def. VV i 950 
 Fo2 the firſt Point they all agreed, that a Fee was debi⸗ 


- fed, becauſe it did appear that the Sum to be pald was mo? 


ficial foz the Legatees, and though the Law did _ | 


than the Pzofits of the Land would amount unto in that 


And ko; the ſecond Point all but Jones inclined, that it 


was a Truft, becauſe that Conffrution would be moſt bene- 


4 


— 
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come (4020s conditional in Wills that would not be ſo in 
Deeds, yet that was always with this Difference, when that 
Conſtrution was moſt favourable to the Legatees. 

Put Jones Boubted of that Point, fo2 he laid that this 
Court would not take Notice of the P2oceedings. in a 


Court of Equity, and relied upon 1 Roll. 410. 1 Inſt. 236: 
Cur. adviſare vult. 


Forteſcue verſus Abbott. (658.) 


Having thzee Sons deviſed his Lands to them all, remainder 
„and deviſed farther, that if either of his ſafd Childzen e : 
ſhould depart this Life, his Lands ſhould be equally divided .,,,;ngen: 
amongſt the Survivo2s ; B. dies, and then C. his eldeſt Son AnteCaſe6r7. 
died, leaving Illue; and the Queſtion was, whether the 
- ſurviving B2others ok C. oz his Iſiue, ſhould have the 
Lands in Queſtion, which was that Part that came to him 
by the Deviſe? : 

It was argued by Saunders pro Defendente, that this is a 
contingent Eſtate to the Survivozs, becauſe it is not known 
who will be the Survivozs, and therefoze it cannot be a Re- 
malnder veſted, becauſe it is uncertain who ſhall furvive to 

SS | 
And admitting the Remainder to be contingent, then it is 
in this Caſe deſtroyed ; fo2 by the Deviſe an Eſtate fo2 Life 
only paſſed, which was immediately dꝛowned as to the eldeſt Poſt Caſe654. 
Sons Part by the Deſcent of the Inheritance upon him; 

and by that Means the contingent Remainder is deſtroyed, 
£02 ik a Remainder doth not veſt upon the Determination of 
the particular Eſtate, it ſhall never veſt. ET RE 
And he made another Objeſtion, that the Lands are not $ocrge-Te- 
found to be Socage-Tenure, and then they ſhall be intended nure. 
to be held by Anights⸗Service, and fo not deviſeable fo2 a 
third Part, and cited Moor 278. | vb 

Pollexfen pro Quer. argued, That theſe are not contingent 

Remainders, but Remainders veſted, it being in Caſe of a 
. Deviſe, and then the Merging of the particular Eſtate will 

not deſtroy the Remainder, and he cited 2 Cro. 695. 448. 416. 
1 Cro. 161. 9 Co. 128. And fo2 the Caſe of Wood and Inger- 
fole, 2 Cro. 260. the Report is miſtaken, fo2 that was ad- 
judged upon other Reaſons, as appear 1 Bulſtrode 61. fo2 
_ Here it was ſatd his Son ſurviving ſhould be Heir, and 
there being. moze than one, it was void £02 Ancertaintp. 
| 60 | f Per 
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Per Cur”, Theſe are Croſs Remainders veſted, fo; thay 


tain who ſhall ſurvive, yet they veſt preſently. 


2. It ſhall be intended Socage-Tenure, though it be ng 
found, 2 Roll. 699: Jud. pro Quer*. 
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(659) Stamford werſus Davies. 
Debt upon a1 EBT upon a Judgment. The Defendant pleaded 
ee : that he was taken in Execution by a Ca. Sa. upon 
"i that Judgment, and had pald the Money to the 
„ SO Sheriff; and it was held to be no good Plea, be⸗ 
cauſe though he do pay it to the Sheriff, yet the Sheriff may 
ä be inſolvent, o2 may die and leave no Aﬀets, and then the 
Party will be never the better; and ſo it was held lately in 
this Court in one Baker's Caſe, who pleaded Payment to 
the Barſhal, being in Execution in the Marſhalſea ; and held 
to be no good Plea, Jud. pro Quer. 
(660. Tizard verſus Finch. 


| 
14 
| 
| 
i 
| 
i 
| 
| 


I* an Infomation Qui tam fo2 not going to Church, two 
1 Exceptions were taken. 1 
AnteCaſez91, 1. Ve Concludes contra formam Statuti; and there ate ſeve- 
ral Statutes; ſo that it is uncertain which he meaneth. = 
I | p 


they are contingent as to Jnjoyment, becauſe it is uncer⸗ 


wean 8 awmks wwlayd warn fr. 
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at it was anſwered, that the beſt ſhould be taken fo2 the 
Kin 0 | | | . | | 
\ It was objefted, that by the Statute of 21 Jac. cap. 4. 
it ought to be bzought bekoꝛe the Juſtices in the County, &c. 
But to that it was anſwered, that there being in the At 
of Parliament, upon which this Jnfoznation is grounded, a 
Clauſe, that no Efſoin, Wager. of Law, o2 P2oteffion ſhould 
lie, that muſt be intended of the Courts at Weſtminſter ; and 
ſo Judgment was given pro querente. 


Reſolved, That a parol Condition cannot be pleaded to (660. b) 
Bill under Seal, | Condition. 


cubome's Calo... (6610 


N Onder of Seſſions, whereby he was adjudged the repu⸗ 

ted Father of a Baſtard-Child, was quaſhed, becauſe 

it ought to have been made by the Two next Juſtices of the 

Peace, and ſo by Way of Appeal to have come to the Sel- 
ions; and it was ſaid by Juſt. Dolbyn, that the Opinion in cr. 351. 
- rigeon's Caſe had been denied to be Law. Style 475. 


' Wincombe verſus Colborne. C62) 


F- þ an Action fo2 Toll, a Pzeſcription was laid to have a saccum. 
4 Auart de quolibet Sacco, Ang!' a Sack of Conn, fo; Toll; AnteCaſe607. 
and moved in Arreſt of Judgment, becauſe a Sack was a 
Veaſure not known in Law, and therefoze it ought to have 
been erplained, oz otherwiſe it is uncertain. . 
But Dolbyn ſaid, a Sack was a Mealure very well known 
in that County, and was there as certain as a Buſhel; and 
lo he and Jones diſallowed the Exception, cæteris abſentibus. 


Holmes ver ſus Willett. (663.) 


Deviſeth Lands to his two Sons, and the Peirs of Co Re. 


their Bod if | mainders by 
Remainder 5 Nu; and ik they die without Ifſue, then the Implcation, 


875 1 Ejectment. 

2 of the Sons died without Jſſue, and the Queſtion 

nas, whether his Eſtate ſhould go to the other Son, oz to 
bim 
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him in Remainder ;. oz whether the Rematnder ſhould take 
nothing till both the Sons died without Jſſue ? 

And it was argued by Pollexfen, that here are croſs Re. 
matnders by Jmplication, and he made a great Difference 
where the Deviſe was to Two, ut ſupra, and where the De: 

| viſe was to Theee; fo2 ik a Devile be to Three, and the 
peits of their Bodles, and if they die without Jflue, the 
Remainder to another Perſon, there ſhall be no croſs Re: 
mainders by Jinplication, by Reaſon. of the Confuſion and 
Intricacy, that it would make in the Geſting of the Eſtate 
ſo that it would puzzle a good Arithmetician to calculate the 
Limitation of the Eſtate; but in the Caſe of Two there ig ng 
_ Difficulty, fo2 there each of them would be ſeiſed reſpetively of 
his Part in Tail, with a Remainder to the other in Tail, 
with the Remainder over. The Authozities he cited pro & 
con. in this Caſe were 2 Cro. Gilbert v. Witty, 2 Roll. Rep. 
281. 5 Co. Windham's Caſe, Dy. 303, 330. Hob. 33. | 

Deviſes have often been adjudged vold fox Uncertainty: 
As a Man having ſeveral Childzen deviſeth to his Jſue, 
this is void fo2 the Jncertainty, by Reaſon no Man can tell 
what Iſſite is intended. 3 Cro. 342. 2 And. 134. 1 Bulſt, 61. 

4 Len 14 . e | 55 
And he cited the Opinion of the Lozd Ch. Juſt. Hale in the 
Arguing of the Cale ok Hughes v. Robinſon, Hill. 15 Car. 

B. R. Rot. 666. where he put this Caſe: A Feoffmeit is 
made to the Uſe of A. and B. in Tail, and if they both die 
without Iſſue, the Remainder to C. there ſhall be no craſs 
Remainders by Implication; but he ſad otherwiſe it would 

be in the Cale of a Will, and there, if it were in the Caſe 
ok a Will, he took the afozeſaid Difference betwirt a De- 
viſe to Two and a Devile to Thaee, Adjournatu. 


Contingen: A Feoffment was made to the Uſe of P. Barrett and Sarah 


Remainder. J Barrett fo) their Lives, the Remainder to the firſt Son 
L gener : 6. Bf Sarah Barrett In Tall, the Rematnder to the right Helrs 
ok F. Barrett; Sarah befoze Iſſue releaſeth her Eſtate to Faul 
Barrett, and then hath Jſſue Samuel Hall the Lefloz of the 
Plaintiff, and then died; the Defendant was Leflee of the 
Peir of Paul Barrett The ſole Queſtion was, whether 0 
no this Releaſe of Sarah had fo merged the particular Elte, 
that there was nothing left to ſupport the contingent bt 
malnder: En. | 4 4 

IL = 


3 


3 


* 
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It was argued by Saunders pro quer, That it had not; ko 


that if one Jointenant releaſeth to another, this maketh no 
Degree. 1 Inſt. 184, 273. But it is all one as if Sarah had 
died, and her Eſtate had gon to Paul by Surbivozſhip be- 
foe the Birth of the firſt Son; yet afterwards, when the 
firſt Son is bon, the Eſtate will open and let in the Eſtate, 


13 it was held in Lewis Bowles' g Caſe; and it is no moꝛe 
than ik the Eſtate had been o2iginally limited to Paul fo2 Life, 


' Remainder to the firſt Son of Sarah, Remainder to the right 
peirs of Paul; in that Caſe, befoze the Birth of the firſt Son 
of Sarab, Paul had had a Fee executed in him; and yet, when 
the firſt Son had been bom, the Eſtate would have opened 
and have let in the Eſtate of the firſt Son. And he ſafd, that 


a Releaſe of one Jointenant fo2 Life to another, hath the 


ſame Effet to all Intents and Purpoſes as in Caſe of 
Death, except in Relation to Strangers that have Charges 


and Incumbzances; fo2 they ſhall not be barred oz defeated. 


by one Jointenant's releaſing to another, but if after ſuch 
Releaſe the Releaſee dieth, their Eſtate is determined, tho' 


the Releaſo? be living. But quere, whether it ſhall not have 
a Continuance fo2 the Part of the Releaſo2 fo2 the Benefit 


of a Stranger in caſe of Jucumbzances, as Judgments, &c.. 
Pollexfen argued econtra. And he agreed, that if a Feoff⸗ 


ment were made to the Uſe of Paul fo: Life, Remainder ta 


the firſt Son of Sarab, Remainder to the right Heirs of Paul, 
here notwithſtanding that Paul had a Fee executed in him, 
pet upon the Birth of the firſt Son, the Eſtate would divide 
3 in the firſt Son, and paul would be but Tenant 
N Life. Ts = 


But he took a Difference, where it reſted upon the ozi⸗ 


ginal Conveyance, there, though the Eſtates did unite, yet 


they would open and let in the contingent Remainder , but 
where a particular Eſtate was limited with a contingent 


Remainder over, &c. and afterwards by any other Convep⸗ 


ance 02 At, the particular Eſtate and the Inheritance met 


together, ſo as to merge the particular Eſtate, there the 
coltitgent Remainder was deſtroyed; and ſo it was held in 


the Caſe of Forteſcue and Abbot, 6 Co. 15. Treport's Caſe, ns Cabs 
1 Co. ). 2 Co. 60. Wiſcott's Caſe, Litt. ſect. 182, 184. Scroggs 658. 


and Jones inclined, that the contingent Remainder was not 


deſtroyed. Dolbin <contra. Adviſare volunt. 


Pollexfen held, That ik one Jointenant had died, the con- 
tingent Remainder had been deſtroyed. —  & 
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664. b. 
£664 bþ ) Money paid, is void ſince the Statute of Frauds and 
1 Perjuries: but the Party that paid the Money, oz his Exe. 


Conta for Clitaꝛs, map in Equity recover back the Boney. As to this 


Land, I ſain Sir W. Jones's Opinion under his Þand. 


(664. c.) 
Will 1 in Wri- 
ting. 


who ſaw it publiſhed, ſet his Wand to it at another 
Sir Fra. Winnington told me. 


DE 


Termino Palche 
1682. 


In PR Regis. 5 


6 Sir John Williams's Caſe. 


Power. Settlement was made by old Sir Jo. Williams to 
A himſelf. fo2 Life, with a Power of Revocation by 


any Writing under his Hand and Seal, teſtified 

by two Witneſſes ; and afterwards the ſaid Sit 
Jo. Williams levies a Fine, and by a Deed ſubſequent de⸗ 

_ clares the Uſes of the ſaid Fine. And the Queſtfon was, 


whether this Fine and Deed were a good Execution ol the 


Power? 


Jt was objecked that it was not; fo2 that by the Fine 


the — was * accoding to the Caſes in of 


3 koꝛ Land by Parol, a a great Part ok the 


Mill made in Writing, and one of the three Witneſſes, 
Time; and held good. And ſo it had been „ as 


„ er Mobi Doi pF %Y A.” 
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rirſt N and by the Rules of Law, a Thing extin⸗ 
guiſhed cannot be revived, . 3 
2. Sir John being only Tenant koz Like, and levping a 


fine ſur conuſance de droit come ceo, it was a Fozkeiture = 


his Eſtate. 


On the other Side it was argued, that the Deed and 


Fine are but one Allurance, and fo it is not material which 
is firſt executed; and it hath been adjudged in the Caſe of 
—— that if the Deed be executed befoze the Fine it is 
well enough; and a Caſe cited, adjudged in Point in this 
Court per Hale C. J. Et adjournatur. And ſo it is in Caſe the 
Deed of Covenants be executed befoze the Fine; and fo al- 
lowed in Chancery in the Argument of the Earl of Bath's 


Pettiſon verſus Elwaies. 


A Feme Jointreſs in Tail, having Iſſue by her Þusband 
two Daughters, the ſaid Daughters. levy a Fine in 
Omer to ſell the Reverſion, and after the Mother makes a 


(666) 


Diſcontinu- 
ance. | 
Stat. 11 H. 7. 


Leaſe fo2 ſixty Pears. The Queſtion was, whether this 


Leaſe was void within the Statute of 11 H. 7. fo? if the 
Leaſe be not to be avoided by that Statute, it will be good 
againſt the Tſſue in Tail and the Reverſioner , fo2 if Tenant 
in Tail make a Leaſe fo2 Pears, and the Jſſue in Tail levy 
C wh this hath made good the Leaſe of the Tenant in 
Tail. 


But it was argued, that a Leaſe fo2 Pears is not within 


the Meaning of the Statute, unleſs it be by a Fine ſur con- 


ceſit; becauſe the Illue in Tail oz the Remainder-man may 


avoid that without the Help of the Statute, unleſs he doth 


any At to cozrobozate it; and it cannot be intended, that the 
Statute intended to p2ovide Remedv where it was unnecel⸗ 


lary; but where the Eſtate made by Tenant in Tall was be- 


toe that AX a Bar oz Diſcontinuance, there the Statute 


- Novided a Remedy; the Authozities cited were ; Ed 4. 13,14. 
Moor 250. 2 Leon. 268. Dy. 2x3. 1 And. 6, 57. 3 Co. 90. 
2 Cro. Croker v. Kelſea. Jones S. C. Bridg. 27. Hutton — Bro. 


Fine, 121. Sav. Rep. 106. | 


| wid All the Caſes put, where a Leaſe fo2 pears is ad- 
- * within this Statute, are where fuch Leaſe is made by 


1 Rent created adjudged within this Statute. 


Aaqournatur. 


Webbe 


— 
— 
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(667.) 


special Ver- 


dict. 
Ante Caſe 
314, 333+ 


z jur. predict. prius ad hoc impanellat. & jurat. dicend. electi triati 


| Treſpaſs for taking Corvs. The Defendants plead 


dem Dom. Regis ad aſſiſas in com. South'ton capiend. aſſign. per 


cleſiæ parochialis de Kings-cleere in Com. South'ton pred. & per 


4 0 7 ee 
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Webbe werſus Batchilor & al. Trin. 26 Car. 2. 
15 Kot. 90%. 


x” Not guilty. 


0ST EA die & loco infra content. coram Johanne Vaughan 
L Milit. Capital. Juſtic. Dom. Regis de Banco & Chriſtophoro 
Turner Milit. uno Baron. Scaccarii dicti Dom. Regis Juſtic. cjuſ- 


formam ſtat', &c. ven. infra nominat. Edwardus Webbe Sacræ 
Theologiz Profeſſor per attorn. ſuum infra content. & infra ſeript. 
Petrus Batchilor Thomas Hunt Jacob. Frowde Jacob. Knight Ste. 
phanus Bartholomew Richardus Winkeworth Petrus White & Jo- 
hannes Wornham alias Wordinham licet ſolempnit. exact. non ven. 
ſed defalt. fecerunt. Ideo jur. unde infra fit mentio capiat. verſus 
eos per defalt. & juratores jurat. ill. exact. quidam eor. videlicet Jo- 
hannes Wheeler Jonathan Mapleton Robertus May Thomas Pa- 
man Johannes Hole Will. Edes Johannes Blundell ven. & in jur. 
ill. Jurat. exiſtunt & quia reſid. jur. ejuſdem jur. non comparuer, 
Ideo alii de circumſtantibus per vic. Com. prædict. ad hoc eledti 
ad requiſitionem prædict. Edwardi Webbe ac per mandat. juſtic. 
przd. de novo apponuntur quor. nomina panello infra ſcript. affilan- 
tur ſecundum formam ſtat. in hujuſmodi caſa nuper edit. & pro- 
viſ. Ac jur. fic de novo appoſit. videlicet Ambroſius Forde Phi- 
lippus Lyne Thom. Auſtyn Thom. Cropp & Johannes Gibbes 
exact. ſimiliter ven. qui ad veritar. de infra content. ſimu) cum al. 


& jurati dicunt ſuper ſacr'um ſuum quod prædictus Edwardus 
Webbe fuiſſet per ſpatium ſeptem annorum ult. preterit. & 
nunc exiſtit clericus in ſacris ordinibus & perſona imperſonat. Ec- 


rot. illud tempus ſervavit protelum Anglice j Team equorum in⸗ 
fra dictam parochiam de Kings-cleere quodque ipſe fuiſſet in anno 
Regni dicti Domini Regis nunc viceſimo quinto per tunc ſuper- 
viſores viar. Anglice Survepoꝛs of the Highways prædictæ pato- 
chiz de Kings-cleere debito modo appunctuat. & ſummonit. in Ec- 
cleſia parochial. pred. ſex ſeparal. diebus & temporibus ad mitten 
protelum ſuum prædictum ad laborand. pro reparatione altar. vin. 
tunc in decaſu infra. prædictam parochiam quodque ipſe predic 
Edwardus Webbe habuit debitam notitiam & non miſit protelum 
ſuum prædictum diebus prædictis vel ſuper aliquem eorum de qui- 


bus ſic notitiam habuit quod querela ſuper ſact ? 
. mentum 


r 
2 —— d n 


mentum inde poſtea debite fact. tribus proximis juſticiariis pacis 
pro Com. prædicto juſtic. prædictum fecerunt warrant. ſuum ſub 
manibvs & ſigillis eor. direct. prædictis Petro Batchilor Thomæ 
Hunt Jacobo Frowde Jacobo Knight Stephano Bartholomew Ri- 
chardo Winkeworth Petro White & Johanni Wornham alias 
Wordinham tunc conſtabular. & ſuperviſor. Anglice Sutveyoꝛs 
of the Þighways in eadem parochia de Kings-cleere ad levand- 
juper prædictum Edwardum Webbe per diſtrictionem ſummæ 
trium librarum pro eiſdem ſex feparal.defalt. videlicet decem ſolid. 


pro qualibet defalt. & juratores prædicti ulterius ſuper ſacr'um ſuum 
prædictum dicunt quod predictus Edwardus Webbe nullam ha- 


buit notitiam predict. querel. 

fact. coram juſtic. prædictis nec ſummonitus fuit apparere coram 
juſtic. prædictis vel aliquo alio juſtic. pacis Com. predict. nec 
apparuit coram eis ad faciend. excuſationem ſuam. vel ad oſtendend. 
cauſam quare talem defalt. fec'. Sed quod warrantum prædictum 
fact. fuit ante aliquam talem notitiam vel ſummon. fact. vel de- 
liberat. & quod predictus Petrus Batchilor Thom. Hunt Jacob. 
Frowde Jacob. Knight Stephanus Bartholomew Richardus Wink- 
worth Petrus White & Johannes Wornham alias Wordinham per 
virtut. vet color. warranti NW] prout lex poſtulat ceperunt duas 


vaccas in narrationè infta. ſcript. mentionat. & vendiderunt eafdem 


duas vaccas pro quatuor libris & decem ſolid. & levaverunt præd. 
tres libras & obruler. triginta ſolid. reſid. præd. quatuor libr. deem 
ſolid. cuſtag. ſuis deductis eidem Ed wardo Webbe quos pred. Ed- 
wardus Webbe accipere recuſavit {ed utrum ſuper tota materia per 
juratores præd. in forma prædict. compert. videbitur Cur. & juſtic. 
dicti Dom. Regis hic, &c. quod prædicti Petrus Batchilor Thomas 
Hunt Jacob. Knight Jacob. Frowde Stephan. Bartholomew Richard. 
Winkworth Petrus White & Johannes Wornham alias Wordinham 
ſunt culpabiles de tranſgr. in narratione infra ſcript. interius ſpeci- 
ficat. modo & forma prout prædictus Edwardus Webbe interius 
inde verſus eos querit. jutatores præd penitus ignorant & inde pe- 
tunt adviſament. Cur. & juſtic. hic, &c. & ſi ſuper tota materia 
prædicta per juratores prædictos in forma prædicta compert. vide- 
bitur Cur. & juſtic. hic, &c. quod predict. Petrus Batchilot 
Thom. Hunt Jacob. Frowd Jacob. Knight Stephanus Bartholomew 
Richardus Winkeworth Petrus White Johannes Wornham alias 
Wordinham ſunt culpabiles de tranſgr. prædict. in narratione præ- 
dicla interius ſpecificat. modo & forma prout prædictus Edwardus 
Webbe interius inde verſus eos querit. runc juratores prædicti dicunt 
ſuper ſacrum ſuum quod prædict. Petrus Batchilor Thomas Hunt 
Jacob, Frowde Jacob. Knight Richardus Winkeworth Petrus White 
& Johannes Worrham alias Wordinham func culpabiles de 
nanſgr. predict. modo & forma prout prædictus Edwardus Webbe 
— interius 
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interius inde verſus eos narravit & aſſidunt dampna ipſius Ed wardi 
Webbe occaſione inde ultra miſas & cuſtag. ſua per ipſum circa 


ſectam ſuam in hac parte appoſit. ad quatuor libras & quindecim 
ſolidos & pro miſ. & cuſtag. illa ad quadragint. ſolid. ſed ſi 
tota materia prædicta per juratores prædictos in forma predic}, 
compert. videbitur Cur. & juſtic. hic, &c. quod prædict. Petruz 
Batchilor Thom. Hunt Jacob. Frowde Jacob. Knight Stephan. Bar. 
tholomew Richard. Winkeworth Petrus White & Johannes Worn. 


ſuper 


ham alias Wordinham non ſunt culpab. de tranſgr. præd. in narratione 


pred. interius ſpecificat. tune juratores prædict. dicunt ſuper ſacpum 


ſuum prædictum quod prædicti Petrus Batchilor Thomas Hunt 
Jacob. Frowde Jacob. Knight Stephanus Bartholomew Richardus 


Winkeworth Petrus White & Johannes Wornham alias Worgin- 
ham non ſunt culpabiles de tranſgr. prædict. prout prædicti Petrus 
Batchilor Thomas Hunt Jacob. Frowde Jacob. Knight Stephanus 
Bartholomew Richardus Winkeworth Petrus White & Johannes 
Wornham alias Wordinham interius inde placitando allegaver'. Et 


quia, &c. ft: 
Adjudged againſt the Plaintiff Trio. 27 Car. 2. B. R. 


The Queſtion is, whether he having no Notice before the 


Warrant iſſued, and Diſtreſs made, the Officer be a Tre 
paſſer? | 


Pollexfen fo2 the Plaintiff cited the Statute fo the Re: 
pair of the Highways, 2 & 3 Phil. & Mar. cap. 8. 18 Eliz. cap. 
10. 22 Car. 2. cap. 12. to levy by Diſfreſs upon Default, 


pꝛoved by Dath made by them, having not a reaſonable 


Excuſe, all thele laſt Statutes relate to charge only thoſe 
Perſons that are liable by the firſt Statute of Phil. & Mar. 
fo2 Highways; ſo whether, upon penning this Statute of P. & 
M. that every Pariſhioner keeping Plough o2 Plough-laid 


do his Outy, a Parſon be bound thereunto? By the Com- 


mon Law a Parſon is not to pay Toll, by Magna Charta 
he is excuſed from ſeveral Services. But ſecondly, The Ju⸗ 
ſtices of Peace ought to have ſummoned him bekoze the 


Clarrant and Diſtreſs, becauſe he might have a reaſonable 


Excuſe, and although they have a Jurisdition of the High⸗ 


ways, yet their Warrant befoze Summons is vold, and the 


©fficers are Treſpaſſers, becauſe the Party fo2 this Wrous 
is without other Remedy, either by Writ of Erro2 02 Action; 
therefoze the miniſterial Officers are ercuſable in executing 
their CUarrant. Bro. Tit. Judgment. 14 H. 8. 16. 13 Car. Cro. 
395. There the Church-wardens of Hatfield were not ChutC) 
Wardens of Tattbridge, where they executed the Marrant. 


Ch. J. Hale ſaid, If he keeps a Plough, though he bit) 
no Plough-land, yet he is liable; and you might have pon 


. 


an aw , , . 
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go the Juſtice, though after the Diſtreſs, befoze it was ſold, 


491 


if you had any Excuſe; and we will the rather intend 


that you had no reaſonable Ercuſe, koz that pau Have not 
hen any yet; fo2 take Motice, we know nothing of Pu 
vileges fo2 the Clergy to be diſcharged from repairing the 
pighways ; and we will not allow the Diſpute of ſo long a 


ſettled Point, fo? in Sir Nicholas Hide's Time it was reſol-- 


ved the Clergy are liable thereto: All the Queſtion is, whe⸗ 
ther the Juſtice not ſummoning him makes all void; and foz 
that you ought to have ſued the Juſtices, and not the Df: 
ficers, whom the Juſtices would Have indifted if they had not 
obeyed and executed their Warrant; though antiently Ju⸗ 


tices of Peace did not grant a Marrant but upon an In⸗ 


dickment; now tis taken otherwiſe upon Complaint upon 
Oath, Twiſden (aid, he that keeps a Coach, Team oz Plough 
is chargeable within the Act to the Repair of the Highways, 
which being within the Jurisdiction ok the Juſtices, their 
Warrant is but erroncous, and the Oficer in erecuting 
thereof is excuſable. And fo againff the Plaintiff it was 
adjudged per Curi-m, de termino Trin. 27 Car. 2 | 
Note; A Writ of Erro2 was bzought upon this Judgment, 
depending which Mich. 27 Car. 2. att Audita querela was 
bought to avoid Execution of this Judgment; and firmiſed, 


that after the Judgment Stephen Bartholomew, one of the De- 


fendants, had releaſed to Oz, Webbe all Erecutions and De- 
mands; which being allowed by the Court, the Defen- 
dants appeared thereto, Nota; J conceive the Caſe, cited by 
Ch. Juſt, Hale to be reſolved in Sir Nic. Hide's Time, was 
OL Daverant's, Parſon of Palſhur, near the Devizes in Wilt- 
ſhire, Wha gave 4 1. per ann. t9 repair the May to the Devizes; 
and pet the Survey92s charged him to do his Outy fo? the 
Repair of the Highways; whereupon he inſiſted on his Pii⸗ 


vilege as a Clergyman ; which the Juſtices of Peace refer- 


id to the Judges of the Aﬀiſes. Sir Nic. Hide after:- 


watds, upon Conference with the other Judges, reſolved 


he was liable; but Dy. Davenant, upon Complaint thereof, 


was Diſcharged at the Council-Board ; which Caſe Dꝛ. 


| Vebbe hath oſten told me, and that thereupon he was re- 
(volved to ſtand it out, as he did. A 


Sir Thomas Beamount's Caſe. In C. B. 


[x the Summer Alliles at Leiceſter, 29 Car. 2. 2. Thomas 
Powis moved Hugh Windham, Judge of Aſſiſe, that there 
being a Oiſpute, ik Sit Thomas Bzamount's Lands were in 


the 


(667. b.) 
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dick in C. B. that an Acton in ſuch Caſe lies againſt the Ok. 
ficer, and not againſt the Juſtice of Peace; and 91, pow is 
told me, the Reaſon given by the Court was, becauſe the 


guilty, and thereupon will be excuſed by Girtue of their 
Uuarrant from the Juſtices ok Peace. TAhereto u indbam 


Is Caſe is. of great Conſequence, and fo are all 


_ Difficulty of any, 
- penſe with any Laws of its own making; God Almighty can 


- by the Law of God o2 Nature cannot be diſpenſed with by 
any human Power whatſoever. 


but either it may be too large, and take fn Perſons ha 


the Pariſh of Belton oz not; but the Juſtite of Peace re. 


küled to make out any Warrant againſt him to determine 


the ſame; when it was pꝛopoled, that Sir Thomas ſyollld 
by Rule confeſs a Warrant from the Juſttces of Peace, and 
a Diſtrels by Uirtue thereof, and thereupon bzing an Action 
againſt the Officers, and therein to ſtand only, that the Lands 
are not within the Pariſh, thereby to try the ſame, But it 
was objefted by Wingfield, that the Dfficers will plead Not 


ſaid, they had lately otherwiſe reſolved upon a ſpecial er. 


Juſtice of Peace makes his Wiatrant upon the Inkozmatlon 
of the Dfficers, and is otherwiſe a Stranger thereto; but 
the Officers are obliged to know the Bounds of their own 
Pariſh, and they muſt at their Peril ſee their Jnfoznation 
be true; which perhaps may difference this Caſe from Barchi- 
lor and Webbe's Caſe, much infiſted on fn C. B. by Georze 
Strode Serjeant, who in both Caſes argued koz the Officers, 
as Sir Robert Shafto, Serj. told me in the long Gacatton 
29 Car. 2. and J was in C. B. when this Rule of Aſſiſes was 
moved to be made a Rule of Court, and acco2dfngly was 
ſo made Mich. 29 Car. 2. | 


The Abſtract of the Lord Chief Juſtice Herbert's 
Argument upon Sir Ed. Hale's Cale. 
Caſes that concern the King's Pꝛerogative; but of a 
Caſe that hath raiſed lo much Erpetation it is of the leaſt 
Where there is a legiſlative Power, that Power can dif 
diſpenſe with his own Laws, but Things that are prohibited 
But fo2 human Laws there is a Kind of Neceſlity that 
they ſhould be changed and varied accozding to the Circum 
ſtances of Men 92 Times; fo2 no Law can be fo contrived 


ought not to be taken in, oz it may be too narrow, ant 
5 | 


. 
8 = 2 


De Term Paſch. 1682 


[rave out Perſons that ought to be taken in, and therefo2e 
it is necefſary, that they ſhould be tubjett to Alteration by 


the ſame Power that made them; but the Laws of Gov are 


ſo adapted to all the Circumſtances of Pen and Times, that 
there needs no Alteration in them © 
"There are ſome Caſes wherein the King caimot diſpenſe. 
1. Mala in ſe, ſuch Things which by the Law of God oz 
Nature are evil antecedently to any human Law. 


" Nay, the King cannot diſpenſe with a Law made fo2 the 


Punichment of any ſuch Difence, as a Rape 1s Felony by 


* 


the Law, t 


and that anſwers the Caſes of Simony. 85 818 
2. (Uhere the Subjef hath a particular Intereſt oz Da⸗ 


mage, and therekoze the King cannot diſpenſe with a Nu- 


* 


fance and the Statute of Alurg. TE 

z. Where there is a precedent Diſability, and therefoze 
where a Yan buys any Dflice within the Statute of Ed. 6. 
the King's Diſpenſation will not avail him, becauſe by the 
Contrat a Diſability is created in him; but if he got the 
Diſpenfation befoze, and contraf afterwards, Semble a luy 
* elt bone. 2 NE 

And he knew no Caſe, that did not come under one of theſe 
Heads, but that the King could diſpenſe with it. 


Co ſay the King cannot diſpenfe with a Law that is made 
pro bono publico, is to ſay, that he can. diſpenſe with no 


Law af all, to} ell Laws are ſuppoſed to be pro bono publico, 
when they are firſt made, . 
To ſay that the Diſpenſing with the Law may be of dan⸗ 
gerous Conſequeuce, is no Argument at all, fo2 that may be 
laid of the Exerciſe ok the King's Pꝛerogative in many 
Cales, ſuppoſing that he would abuſe the Exerciſe of it: 
none will deny but that the King hath Power to pꝛoclaim 
War when he pleaieth, and pet it may be ſaid that he may 
keep us always in Mar, and ſo ruin his Subjecks. 
No Man doubts but that the King map enhance o2 debaſe 
the Coin; and pet it map be ſaid, that this may be ſo done 
as to deſtrop all Commerce and Merchandiſe. = 
The King may pardon Felons oz Purderers; and pet it 
may be ſaid, if he ſhould pardon all, it would in Time turn 
ne Nation into Savageneſs and Barbarity, that it would 


e as good living amongſt Canibals, &c. as here; but we 


"= nat to ſuppoſe that any Thing of this Kind will be none, 


ut that the King will uſe his vill 
the Benefit an 9 uſe his Power and Pꝛetogative fox 


6K «UPON 


he King's Diſpenſation will not make it none, 


d Pꝛoteſtion of his Subj 1 
e LOA 


— — 
— — p — — — — — * 2 
—— — —— — — — - F= . — * 2 X . 4 
ID TERS, TC SE_———— 
— 2 — * ä — — — — — = - > — —— of 3 r= ＋ — * , 
— 2 — : —— - 1 <—vs : rr — ” 2 SF —— 
—— — r OR S $a Ts = 3 E 1 — 5 — $a 
- . —  — — = 1 — * r - > — —— 5 — 
_ — ˖ 7 — — 4 — —— - _ — — —̃ä ro = . 2 -- 
2 ma : — WM * — 22 rr — _ - a 
— EI SIRE: 6 Ys 1 2 — —— _ 2 —— = 
--j * 5 x * K WT — og 4 


2 — To 8 
— — SES 
— 70-0 - 
— 
= = 
— 2 — > 
- — rr 
— 
- — 2 — —— — > 
— > : 7 — 2 
- n 
+ ra een 
nh IE 
— 
— - £ 


| V£-15:4. 3861®? King wer. Dillington. Hill. 2 & 3 Jac. 2. Ror 494 
. OO eee 


Z eee XVI of Erroz to reverſe. a Judgment in tie 
Se Helio . 7657 'WY. Judgment done per Holt, Dolben, Gregor) alt 


Diss: The Caſe upon 


" 
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(669.) 


Noy 2. A Cuſtom 


ruled to be good, whi 


Ui a CUrit of Erroz the Queſtion was, whether 
Cuſtom of a a Cuffom fo2 a Copyholder upon his Admittance to 
Copyhold. pay a Pear's Galue of the Land, as it is at the Time of 
| the Admittance, were a good Cuſtom ? And it being ruled 
in the Common Pleas, that ft was a good Cuſtom, Jt was 

argued here by Pollexfen, that it was not, fo2 the Intertainty 

of it, foꝛ every Cuſtom ought to be certain; and he cited 3 Cr. 

377. 4 Co. 29. 1 Cro. 197. Argued by Finch, that it wag a 

good Cuſtom, and certain enough; quia id certum eſt quod cer. 

tum reddi poteſt ; and he relied upon the Cale 1 Rol. Rep. 48 

to pay what Fine the Þomage ſhould cet, 

ch is moze uncertain than this; and ſo 
held in a Caſe 6 Jac. Hill. Term. in B. Rot. 1613. and if ig 


cited in the Lo2d Chief Juſtice Hale's Manuſcript fn Lincoln's | 


Inn Libzary; the Judges inclined that it was a good Cuſtom, 


r 8 
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of a Copphold, join in a Surrender to 
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dle of John Freeman and hig Heirs, John Freeman Dies be- 
foe the Surrender was pꝛelented, his Heir being an Jukant. 
Che Surrender was pꝛeſented at the next Court, and 
thice Moclamations made at the thꝛee enſuing Courts ac- 
coding to the Cuſtom of the Banoz; and the Cuſtom of 
the Yano? was found te be, that if the Heir did not come 
in to be admitted upon thee Pꝛoclamations made as akoze⸗ 
ſaid, the Eſtate was fopfeited. — 
. The Lodd entered fo2 the Fozkeiture. | 
and the Queſtion was, whether an Infant was bound by 
this Cuſtom ſo as to fopfeit his Effate; and if it were u 
Forfeiture, whether it was au abſolute Foxfeiture, o: defea- 
ſible upon the Inkant's coming to be admitted and paying 
einn, 55 
beben, Gregory und Eyres held, that it was na Fozfei- Soit is in cafe . 
ture in the Caſe of an Inkant. And Dolben held, that if a 72 


2 Cro. 226. 


ſpecial Cuſtom had been found, that it ſhould have been a 
Foꝛkeiture in Cafe ok an Jnfant, it had been a void Cu⸗ 
ſtom; and cited many Caſes, where although Laws and 
Cuſtoms were general, yet Jnfants were not bound; as in 
Caſe of a Fine and Mon⸗claim, where Inkants are not ex- 
cepted befoze the laſt Statute, an Jnfant is not within the 
Law to be bound by it. . 
Holt econtra, That it ſhould be a Fozkeiture, but not ab⸗ 
lolute, but until the Inkant came to be admitted and pald 
his Fine, and that the Low had q good Right to enter in 
the mean Time. And they all agreed, that until admit. 
tance the Eſtate is clearly in the Surrenderoz, and that the 4. 22. 
Surrenderee hath no Banner of Right either to take the 
Pꝛolits, oz bying an Ejeſtment, until Admittance; fo that, 
as Holt inſiſted, the Inkant is not ronterned in the Pꝛotits, 
_ [tis only the Surrenveroz; and it was his Folly that he 
would ſurrender to one that would not come to be admitted. 
If this were not ſo, the Lozd would be at a Loſs ko: his 
Fine, and without Remedy; and although, as it was held 
by all, if an Inkant will ſtand out thiee oz four Pears be- 
toe he comes to be admitted, that the Lozp map increaſe 
ss Fine accowingly; if the Inkant thould die befoze he is 
2 the Loꝛd cannot increafe ft upon him that comes 


oben lan, he kept twenty r Courts fy2 ſeveral Pears, 
* the Cuſtom. of all was, to fozfeſt fo2 not coming in 
2 be admitted upon, Ptoctamations; bat if an Infant was 

1 the Tale, the Entry always was Nulla proclamatio quia 
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In this Caſe it was ſaid, that when a Fine certain ig t. 
be paid upon Admittance to a Copyhold, there the Cop 


holder ought to bꝛing it with him when he comes to be ad: 


ok ſome Manoꝛs, 


Ft 4 Ld C. Care 
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mitted ; but ik it be incertain, there the Lo is to let it. 
and appoint a Time and Plate fo2 Payment of it. 

And it was agreed by all ok them that by the Cuſtom 
a Fine of four oz five Pears Qalue might 
be reaſonably ſet; as in the Yano? of Harrow on the Hi 
and Croydon, where the Cuſtom is ko a Stranger to pay a 
Fine upon his Admittance to a Copyhold, but if once x 
Tenant, he pays a Fine no moze 3- And Dolben cited a Caſe 


of eee We e ente who was a rich Man, and 
purchaſed a Houſe in Croydon, and five Pears Galue wag 
ſet fo2 a Fine; and the Matter was diſputed and came to 

a Trial , and it was held to be a reaſonable Fine; and that 


in ſuch a Caſe he might have ſet ſeven Pears (Jalue 
But in the paincipal Cale, the other thee Judges being 


Hee FF al 


ay 


_ Adminiftra- 
tion to whom. 


of Dpinfon that the Inkant was not bound by the Cuſtom, 
the Loꝛd Chiet Juſtice conſented, that the Judgment given 
in the Common Pleas ſhould be affirmed, 

f. Se. fo 4. 26. arts; 


= Young verſus Peirce. | 
1 'PON an Appeal to the Delegates, the Caſe was, Chat 

A Henry Peirce died Int eſtate, leaving Iſſue Jo. Peirce and 
Anne Peirce; his perſonal Eſtate being valued at about 3-01. 


Anne Peirce agreed to tone 1500]. fo2 her Share, and there- 


* 
- 


upon agreed, that Jo. Peirce ſhould take Adminiſtration, and 


_ releaſed her Right to the perſonal Eſtate. Jo. Peirce paid the 


15001. and dies, and makes Young. his Exrecutoz, and de⸗ 


piles to him all his perſonal Effate, there being 10001. out 


upon Bond of Henry Peirce's Eſtate. The Queſtion was, 
whether Young the Exetutoz of the Son, oz Anne the Daugh- 
ter, who was ſince married to Pz. Webbe, ſhould have ad. 


miniſtration? And Dy, Raynes, the Judge in the Pꝛerogatibe 


Court, gave it to Young ; whereupon z. Webbe and his 
Wife appealed; and the Delegates of the Common Lal 
were Powell, Gregory and Turton; and the Civilians were 


Littleton and Newton, &c. : | 

And they affirmed the Sentence in the Pꝛerogative Court: 
becauſe they ſald, that. Young, as Ecectito2 of Jo. Peirce, was 
in Equity intitled. to all Benefit ok the perſonal Eftate of 
H. P. by Realon of the Agreement; and lt was like 1-43 
Cale, of an Executoꝛ dying Jnteſfate that was a reſiduary 
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Legatee, Adminiſtration, ſhall be committed to him; and one 
Henſon's Cale was cited, where a Will is made, and no Er: 
ecut02 appointed, Adminiſtration ſhall be committed to the 
1 PS CI 

Put it ſeemeth to me, that the Law is contrary; becauſe 
the Adminiſtratoz, as he is now inveſted with Intereſt and 
Power, was firſt created by Stat. 31 Ed. 3. fo; befoze that Sta⸗ 
tute an Adminiſtrato2 was but the O2dinary's Servant, fo2 
neither the Dwdinary no2 Adminiſtratoz could ſue fo2 a Delt, 
02 releaſe a Debt, oz diſpoſe of oz alien any of the Jnte- 
ſtate's Eſtate ; and by that Statute, and the Statute of 2x 
H. 8. 5. Adminiſtration of an Jnteſtate's Eſtate is to be com 
mitted to the next of Kin. my 
And the Books of Law ſay, that the Oꝛdinarp miſt ſtrickly 
- purſue his Power, and that it is not at all left to his Oil⸗ 
cretion, 9 Co. Henſloe's Caſe, 1 Cro. 106. Jones 175. 

And although ſeverai Conteſts have been concerning Ad⸗ 
miniſtration, yet there was never any appears but where 
there was a Pꝛetence of an Equality, if not a Pzoximity 
of Kin; as in theſe Caſes following Queſtions have been 
IE ᷣͤ K . . 
1. Whether a Father 02 Yother were of Kin? which is 
now ſettled; as appears by Bro. Adminiſtrat. 47. 3 Co. Rat- 
„„„P„ihõd & 

2. Whether the Þalf Blood: | 

. Whether the Wife? that is ſettled by the erpꝛels 
r fs 5 ge 
4 After that, whether the Husband? that was ſettled in 
the Caſe of Jones and Roe, 1 Cro. 106, Jones 175. So cutt. 
ous have the Judges always been in conſiruing and pur- 
J % Ar op 

It is ſaid in the Books, amongſt other Things, that by 
theſe Acts the Perſon is now determined, and the Judges 
ought ſtrickly to purſue the Statutes, and that it is not at 
all lekt to Dilcretion. 9 Co. 38. Henſloe'g Caſe, Jones 175. 

And as to the Releaſe it was inſiſted, that could not ope⸗ 
"My upon a future. Right; and cited Co. Litt. 265. a. b. 

1 MOI 5 CET 
But yet the Sentence was affirmey, 
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In Banco Regis. 


(672.) ; : Round Ver ſus Ric. Kello. 1 . 


EBT upon an Obligation, wherein the Plaintiff 
declates, that Jo. Kello became bound to him, 
and bound himſelf and his Peirs, and died ſeiſed, 

mi and that the Defendant Ri. Kello was his Son and 

The Defendant pleaded Riens per deſcent. A Special Uet- 
dick was found, That Jo. K. the G2zandfather of the Obligo? 
was ſeiſed in Fee, and ſettled his Eſfate to the Uſe of him- 
ſelf fo2 Life, Remainder to John his Son, and the Heirs of 
his Body, Remainder to his own right Heirs, and then 
died; and that John the Son entered and died; and then John 
the Oꝛandſon entered and died without Illue; and then the 
Eſtate came to the Defendant Richard. And the only Que- 
ſtion was, Whether the Platutiff ought not to have derived 
the Defendant's Title to the Eftate by John the Father and 
John the Son, they being both ſeiſed ? 5 
Eyre, That he ought to have derived by both the Johns, they 
being ſeiſed of the Fee in Reverſion, as well as the Eſtate⸗ 


tail in Poſſeſion; and it was in their Power to have aliened 


the Reverſion in Fee, and they might have joined the Mile 
in a Mrit of Right, and ſo to all Jntents were ſeiſed thereof. 
But Gregory, Dolben und Holt econtra. They all agreed, 


that in caſe the Eſtate-tail had not been in the Caſe, the 


5 Plaintiff 
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plaintiff muſt have mentioned them; but John the Son, and 
john the Gzandſon being Tenants in Tail, though they had 
the Reverſion in Fee, yet this was not ſuch Seiſin of the 
Fre as the Plaintiff need take any Notice of; becauſe it 
mas no Aﬀets in their Hands; fo2 a Reverſion upon an E⸗ 
ſate-tafl is no Aſſets, becauſe by Poſſibility it may continue 
fo) ever; and the Tenant in Tail may bar the Reverſion by 
a Recovery. 3 | 

And Dolben ſaid, that the 1 Inſt. 14. was juſt as to the 


Point in this Cale, and ſtronger, fo2 there it is ſaid, that « Rell. 623, 


the Sellin of a Bother of the Half Blood of a Reverſion 
upon an Eſtate fo2 Life is not ſuch a Seiſin as ſhall bar the 
Bother of the walk Blood, and give the Eſtate to the 
Siſter: And the Caſe of Edwards and Rogers was cited on 
both Sides. 1 Cro: 525. and Jones 456. 


Jud. pro Quer'. 


Boſon ver ſus Sandford Sa 


Tk Defendant was one of thxxe Part Owners of pts 


d Ship, and the Plaintiff delivered Goods to the 
alter of the Ship to be carried from London to 
which being damaged in the Carriage, the Plaintiff bzought 


a Ship. 


an Aﬀion of the Caſe againſt the Defendant, and- upon a 


Special Uerdif, the Caſe appeared to be ur ſupra. The Court 
gave their Opinions ſeriatim. „ 
I. They all held that the Action was well bzought againſt 
the Owners, though there was no erp2eſs Contra# with 
them, becauſe the Maſter is but in the Nature of a Ser⸗ 
bant to the Owners, and they ought to anſwer fo2 him, and 
they ſaid the Plaintiff hath his Elettion, either to charge the 
Owners upon the imply'd Contract, oz the Maſter upon the 
erpꝛels Agreement when the Goods were delivered to him. 
„And they all ſaid they knew no Difference in Point of 
Law between a Land-Carrſer and a Water-Carrier, but 
that an action would lie as well againſt one as the other. 


And aithough it be the common Courſe to declare againſt a 


Carrier, by alledging the Cuſtom of England to charge him; 
vet it would 


lideration that the Party was to yay him as much as it was 

wotth, that he did agree to deiſver. REAR 
15 Thep all held, that the Alon 6 

1 unht agatnſt all the Dwners; but Dolben ſald the Defeh- 
unt dught ta have tauen Advantage of it by a Hlea in 4. 


be a good Declaration, if it were laid in Con⸗ 


Adlon dught t have been 
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General Idue hatement, and having omitted that Oppoztunity, that he 
ſhould now have no Advantage ok it. FOES 
But the other thee Judges held, that the Defendant 
might take Advantage of it upon the General Jfſue, fo it 
three jointly make a P2omiſe, and an Aﬀion is bꝛought a. 
gainſt one, he may plead Non Aſſumpſit, and give the Spe. 
- cial Matter in Evidence, 5 5 
And Holt ſaid it could not be pleaded in Abatement, be: 
cauſe the Declaration fs ſuper ſe ſuſceperunt to. deliver the 
Goods, and the Plaintiff might give an erp2eſs Agreement 
in Evidence, and therefoze it could be no good Plea in 
Abatement, to ſay there are other Owners not named, be: 
cauſe they are not charged as Owners, but either by Reaſon 
ok the Truſt oz the Conſideration, | 
Jud. pro Def. | 


„%% - CE 
LE 1691. 


In Banco Regis. 


td © 7 German and Orchard. 

Fiaberdom. 4 Termoꝛ fo: Pears, reciting his Leaſe, grants tl 

— Land, and the ſaid recited Leaſe, and all Deeds, | 
oo Evidences and Writings concerning the Pr 


mile, habendum after the Death of the Caren 
fo2 and during all the Reſidue and Remainder of the ” 
Term, which ſhould be then to come and unexpired; and jj 
Queſtion was, whether the Term paſſed by this Gant: £ 
1. Jt was agreed in this Caſe, that if a Termoz fo? ua . 


grants all his Term oz Effate in the Pzemiſſes, hab — 
e 60 | | 


Th, 


ä 2. n 


* 1 — 1 
_——— 
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after his Deceaſe fo2 ſo many Pears as ſhould be then to 
come, the Gzant is good, and the Habendum repugnant 
and vold. _ 4 R De OL 

2. It was ſaid per Holt Ch, Juſt. That ik a Termo? 
grants the Land generally, and limits no Eſtate, an E- 
fate at Mill only paſſes, but in a Will it will be other- 
wiſe, fo2 there the whole Term will paſs. 

3. It was held here, that the Gzantoz Having granted the 
Land (and not ſaid his Eſtate o2 his Term) and the Haben- 
dum being fo2 ſuch Eſtate as will not paſs by Law, this only 


\ 


paſſes an Eſtate at (Mill. 

It was objefted here, that having granted the ſaid recited 
Leaſe was ſufficient to paſs the whole Eſtate; and it was 
admitted, that if a Termoz grants his Leaſe it will paſs all 


his Term; but in this Caſe, when he grants the Land and 


the ſaid recited Leaſe, and all Deeds, &c. it muſt by com- 


mon Jntendment be the Deed of Leaſe, 
Jt was agreed in this Caſe, that where the Habendum 


contraditts the Pzemifſes, the G2ant ſhall ſand, and the Ha. 2 Roll. 66. 


bendum be vold; but where the Habendum may tonſiſt with the 
Peemifſes, it ſhall enure by Way of Explanatſon of it; as a 


Gant to A. and his Heirs, Habendum ta him and the Heirs 2 co. 18 


of his Body, the Habendum erplains what Heirs are meant. 


A Gzant to A. and B. Habendum to A. fo; Life, Remainder. 


to B. good, 


But if a Man grant to B. and his Heirs in the Pꝛemiſſes, 


Habendum to him fo; Life, the Habendum is repugnant and 
void, becauſe an Inheritance is granted by the Pꝛemiſſes. 


Parſons's Caſe. 


lg being Convited of Murder obtained his Par- Pardon. 


don, and being bzought to the Bar pleaded it, and p20- 
duced his Crit of Allowance, and the Pardon had in it the 
Wow Murdrum, and the Allowance of it was oppoſed by 
— H. Winnington, on the Behalf of the Mꝛoſecutoz, who 
nliſted upon it, that the King could not pardon Murder at 
this Time, ſince the Bill of Rights which had taken away 
_ Ye Non obſtantes, and he inſiſted, that before the King could 
not do it without a Non obſtante to the Statutes of Ed. ;. 


nd Rich. 2. and Non obſtantes being now taken away, that 


be could not do it at all, 


6M But 


(675.) 
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Style 35. 


muſt be a Urit of Allowance, becauſe there is a Condition 


. (676) 


Surrender. 


Acceptance. 


Show. 15 1. 


2 Vent. 198. 
3 Lev. 284. 


without reciting the Fa> and Pꝛoceedings particularly, as 


But it was held by the whole Court, that this Pardon 
was good and ought to be allowed; fo2 that the Ring might 
at the Common Law have pardoned Murder, and that ay, 
pears by thoſe very Statutes which limit his Power in that 
Particular; and the Daift of thoſe Statutes is no moze, but 
that the King ſhould not be ſurpaiſed by Pardoning it by 
general Moꝛds; and therefoze ſince the Waking of thoſe 
Statutes, a Pardon of Felonies, &c. would not extend tg 
pardon Purder without a Non obſtante; but if the King 
would recite the particular Fact, as he had done here, his 
Pardon would have been good without a Non obſtante: 
Therefoze it ſeems a Pardon in general Moꝛds was good, 


in this Cale, the Indickment, Conviction and Attainder were 
all recited, „ 1 1 
It was ſafd per Holt, That in a Pardon fo2 Purder there 


annexed to every Pardon of Murder; but a Pardon fo? 
Treaſon may be pleaded without any Writ of Allowance, 
becauſe that is abſolute. 8 


Fir Simon Leech's Caſe. 


EECH, who married Serj. Crooke's Siſter, ſettled his 
_ Cſſtate to the (iſe of himſelf fo2 Life, Remainder to 
his firſt Son in Tail by that Marriage, Remainder fn Fee 
to an Inkant. Leech's Wife being with Child (by Sir G. 
Pudſey, as was ſuppoſed) he took Advice how to deſtroy the 
contingent Remainder to this Child, in caſe it ould be a 
Son, and by the Advice of Serj. Crooke and Serj. Maynard, 
made a Surrender of his Eſtate faz Life to the Remainder 
Man in Fee; bekoze he came of Age the Child was bozn be: 
ing a Son, ſo that if the Eſtate was not deſtroyed befoze, it 
veſted in him as ſoon as he was bozn; and the only Point 
was, whether a Surrender did veſt oz merge the Eſtate in 
the Reverſioner befoze Acceptance: 3 
It was inſiſted, that a Gzant oz Conveyance did veſt an 
Eſtate in the Gzantee until Dilagreement; and if it were by 
Feoffment, a Diſclaimer in Pais would not ſerve, but it muſt 
be by Deed oz upon Recow. $940 5 
But it was on the other Side inſiſted, that a Surrender did 
differ from another Gꝛant, becauſe in all Pleadings where a 
Surrender is pleaded it is likewiſe alledged, that the _ 
N 
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coner did accept; and the Court ſeemed to be of Opinion, 
that. the Eſtate did not veſt till Acceptance, and the Rever- 

- fioner not coming to Age befoze the Birth of the Child, 
could not accept, and ſo the Child was like to go away with 
the Eſtate, which was at leaſt 4001. per Annum. 

Note; This was upon a Writ of Erroz; Judgment ha- 
ving been given in the Common Pleas, that the Surrender 
peſted no Eſtate till Acceptance, by the Opinion of Pollexfen, 

powell and Rookesby againſt Ventris, who ſeemed ſtrongly of 
another Opinion. 

And afterwards the Judgment given in the Common 

Pleas was affirmed, 

Note, That in Michaelmas Uacation 1692. This Judgment 

was reverſed in Parliament, againſt the Opinion of all the 


Judges, ercept Arkins Ch. Baron, come a moy fuit dit. 
Show. 151. 
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Symonds ver 14 Cudmore. (65. 


IENAN A in Tail, Reverſion to himſelf in Fee, | 
with a Power to make Leaſes in Poſſeſlion, 
makes a Leaſe fo2 twenty-one Pears, and after- 
de wards makes another Leaſe to commence upon the $iderf. 260 
2 termination of the firſt Leaſe; bekoze the ſecond Leaſe 3 
mimences, Tenant in Tall dieth, and the Jſſue 2 Gl 
levied 


55 


504 De Term. Paſch. 1693. 
— — — | 1 — 
levied a Fine in ozder to make a Settlement; and it waz 
held by all the Judges; that this Fine had made the ſecond 
Leaſe unavoidable, betauſe by the Fine the Eſtate-tail was 
as it were merged in the Fee, and he had no Way to avold 
the Leaſe, but only by Uirtue of the Eſtate-tail, which was 
. e 

ote; This had by Repozt only, and it wa 
thought a hard Cale. A ; 
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(618) Dr. Haſcard verſus Dr. Somany. 


Corporation N a Trial at Bar fo2 the Parſonage of Haſely in the 
— 4 County of Oxon, the Church being in the P2eſenta- 
8 tion of the Dean and Canons of Windſor, where there 

are twelve Canons beſides the Dean, which in all 

make up Thirteen of the Cozpozation, it was held, 

I. That prima facie in all Ads done by a Coppozation, the 

majo2 Number muſt bind the leffer, oz elſe Differences 

could never be determined, 


25. Ad. the Content of the majoꝛ Number, 02 elſe they are not valid, 

Ee v. foul 
n there ought to be Seven to make a Chapter; but the # 
bk the majoz Number of thoſe Seven is binding to the Cor 


„7575 


But if the antient Uſage hath been, that Aﬀs have been 
none from Time to Time by the majoz Number of thoſe 
that are pzeſent, although they are but Theee o2 Four, it 
ſhall be then intended that that was Part of their Conftitution 
at the Beginning, and lo what is done by them ſhall be 

binding to the reſt; and if it were otherwiſe, it would avoid 
Qultitude of Leaſes ; fo? it is the common Practice in moſt. 
Places to ſeal Leaſes by the majo2 Number of the Dean 
and Pꝛebends that are reſident at the Time when the Leaſe 
was made. is 5 


Wincehurſt verſus Stockham. (6679 


N a Writ of Erro2 to reverſe a Fine, it was agreed, Fine. 
1. That the Conuſo2 dying befoze the Return of the Kor en ceo. 
Dedimus, and. after the Caption, was erroneous,, Shep. Abr. 
178. 1 H. 7.9. „ OS. ON 
= Where two Parceners are intitled to a Writ of Erroz, 
and one releaſes, that Releaſe is no Bar to the other. 
3. That although five Years incur after the Levying of 
the Fine, yet the Party is not barred of his Trit of Erroz 
to reverſe the lame Fine, which, as Holt ſafd, had been re⸗ 
ſolved in Hale's Time, upon ſolemn Argument in this 
Court: And Pemberton ſaid he was of the ſame Opinion, 
but was a little ſtagger'd at a Caſe he met with of the Earl 
of Oxford; but quere in what Book, . Es 


. 


Long's Ca. | (680) 


A N Eſtate was deviſed to A. fo: Life, Remainder to His Contingent 
IA firſt Son, &c. Remainder to B. and his Heſrs, — Remainder. | 
A. dies without Ilſue, his like enſeint with a Son, B. en-* Tax 
ters, the Son is bon and enters upon B. OY 

This Caſe was firſt argued upon a Special Uerdi# in the 
Common Pleas, where the Court were all of Opinion, 
that A. dying befoze the Birth of the Son, the contingent 
Remainder to the Son was deſtroyed, and that B. the Re: 
mainder-man had a good Title; and upon a Writ of Erroꝛ 
— the Court of King's Bench were of the ſame Opt- 


lan Afterwards a Writ of Erroꝛ being brought in Par- 
) 
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Dec. 1694. The Lows reverſed the Judgment which (come a may den. 
1 Cro. 87. ble) doth in a great Mealure deſtroy the Dofrine of contin: 


Lit. Rep 6 gent Remainders, which is, that if it doth not veg when 
3 Lav. 3-3 ye 1 particular Eſtate veteemines, it can never veſt, _ 


(681. Dominus Rex verſus = i= Or # the Lord 
Mounrague's Witneſſes. 


Perjury Pp a Yan be indicked upon the Statute, it muſt appear in 
I the Indicment oz Inkoꝛmation, that the Point he was 
foz\womn in was material to the Matter in Iſſue, and it mus 

be in a Court of Reco2d, oꝛ other Courts mentioned in the 

Statute, and other Circumſtances muſt be purſued, acco: 

ing to the Deſcription in the Statute. 

And if a Man be fndfited fo2 Perjury at Common Law, 
it muft be fo2 a Thing that is not altogether fozeign, but 
muſt have ſome Relation to the Matter in Queſtion; as if a 
Witneſs ſhould ſwear what Clothes he had on when he ſa 
ſuch a Fa& done, it is altogether fozeign to the Batter in 
Queſtton; and if ye were miſtaken, it is not Perjury at 

Common Law. 

But Perjury at Common Law may be in a Court which 
is not ot Recod, as in Chancery, oz in a Court-Baron, if 
in a material Point, and ſo may Perjury upon the Statute 
by expꝛels Moꝛds. 3 Inſt. 164. 

Theſe Caſes were cited in Relation to Perjury, 1 80 
274. 3 Inſt. 164. 2 Roll. 369. | 


| (681. b.) Ax Innuendo ſhall neither marge, alter, noz abꝛidge the 
: FA Senſe of what it is annexed ta. Allen 32. 3 Cro. 193 
Palmer 358. 4 Co. 17, 20. 3 ny dal 265. Godb. 339, 34. 
Hob. 45. 1 Cro. 512. Hob. 2, 6. 2 Cro. 167, (126) 144 
Golds. 191. 1 Roll, Ex Vent. 268, (337). 2 Roll. Reg 
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In Banco Regis. 


Winter verſus Loveday. (682.) 


to A. fo? Life, Remainder to B. his ilfe fo? Life, 
with Remainders to the firſt and other Sons in 
_ Tail, &c. Pꝛovided that A. 02 B. being fn Pol⸗ 
ſeſſion ſhould Have Power to make Leaſes fo2 twenty-one 
Pears of the ſaid Mano, oz any Part thereof, except the 
Oemeans, reſerving the uſual Rent. A. made a Leaſe ko: 
twenty-one Pears of a Copphold Eſtate; and the Queſtion 
was, whether this Leaſe was warranted by the Power: 

1. The firſt Queſtion was, whether the Copyholds of the 
Yano! are Part of the Demeſnes? And fo? that it was held, 
that they were beyond all Queſtlon. 1 Co. 46. Shah 

But then it was objeted, that if the Copyholds ſhould 
be taken to be Parcel of the Demeſnes, and ſo ercepted, 
that the Exception would be repugnant, fo2 then the Power 
would be void, there being no Land beſides the Demelnes. 
Put to that it was anſwered by Holt Ch. Juſt. that the 
Power would not be void, fo2 A. might by Uirtue of that 
Power demiſe the Rents and Services, which would be 
$000 by Uirtue of the Power, alths' he could reſerve no 
News upon ſuch a Leaſe, fo? he ſaid where there was a gene. 
5, >ower given which extended ta the whole Eſtate, with a 
uaiification which extended only to Part, there the other 
. might be demiſed by Uirtue of the Power, though it 
was not capable of the Qualification, As where a Settle- 
| ment 


HE Caſe. d Settlement was made of a Yano? Power 
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De Term. S. Mich. 1697. 
ment is made with a Power to demiſe all, oz any Part. re. 
ſerving the uſual Rent, and Part of it was never in Leaſe 

bekoze, a Leaſe may be made of that Part under what 
Rent the Party pleaſeth, and fo2 that he cited 2 Roll. Tit 
: Power, 262. and the Caſe of Wakeman and Waker, ante Caf: 
546. which he ſaid was reſolved, accozding to the Opinion 
of Hale there, that the Leaſe of Tithes was good, altho' ;; 
an Acre could not be reſerved, 

Jt was ſaid alſo, that ik this Power ſhould extend to the 
Copyholds, it would put it in the Power of the Tenant fo2 
Life to deſtroy all the Copyholds, fo2 although if a Leflee of 
a Yano? make Leaſes of the Copyholds, it doth not ertin⸗ 
guiſh them; pet when a Leſſee by Uirtue of a Power dem. 
ſeth, that is an abſolute Deſtrution of them, becauſe the 
Power is derived out of the Fee, and ſo it is all one as 


though Tenant in Fee-ſimple of a Manoz made a Leaſe, 
1 Roll. 510. | e | | 


508 | 


 (683.) 1 N Anonymus. 


Contingent OETTLEMENT made to the Uſe of the Father fo! 
Remainder. ) Life, Remainder to the firſt Son and the Heirs of his 
Body, Remainder over. The Father being Non compos, 
befoze the Birth of the Son, ſurrendzed to the Remain: 
der⸗man; and the Queſtion was, whether this had de⸗ 
ſtroped the contingent Remainder ? And that depended upon 
this, whether this Deed of Surrender was void, oz only 
voidable; fo2 if it was void, then the contingent Remainder 
was not deſtroyed, but if it were only voidable, then it not 
being avoided at the Time-of the Birth of the Son, the 
contingent Remainder is deſtroyed , fo2 ik the particular E- 

ſtate, 02 a Right of Entry be, not in Being when the 
contingent Remainder ought to veſt, it can never veſf. 
And Holt put this Caſe, that if the Tenant fo2 Life, be- 
fore the Birth of the firſt Son, had granted away his Citate 
upon Condition, and had entred koz the Condition bꝛoken 
bekoꝛe the Birth ok the firſt Son, it would well enough habe 
ſuppozted the contingent Remainder ; but ik he had not en. 
tred, 02 had a Right of Entry at the Time of the Birth of 
the firſt Son, the contingent Remainder was deſtroyed, al: 
though the Condition ould be after bzoken. The pzincipal 
Caſe was -adjourned, to be argued again the next Term. 
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In Banco Regis. 


Underhill verſus Durham. 


(684) 


N a Ttial at Bar concerning a Leaſe, and when the Survey. 
ſame was to take Effet in Poſſeſſion : A Copy of a #**: 


Survey taken in the late Times in 1647, by Uirtue 
of a Commiſion granted by the Powers then in Being, 
was admitted as Evidence; and it was then ſaid, that thoſe 
Surveys were taken with great Care, and had been often 
admitted in Evidence: But the Reaſon why the Copy was 


admitted here was, becauſe it wos p2oved, that the Datgi- 
nals were removed from Gurney-houſe ta St. Faiths under 


St. Paul's, and were there burnt in the great Fire; and Nor- 


they ſhewed me a Caſe in Michaelmas 25 Car. 2. B. R. between 


Berry and Halſted, where ſuch a Survey was admitted in E⸗ 
vidence by Hale Ch. 1 uſt. 


gs. 


Helier verſus is Jennings. 
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A The Fes having Jſue a Son and two Daughters 
deviſeth the Eſtate in Queſtion to. his Son and his 


Heirs; pꝛovided nevertheleſs, that if the Son ſhould die be⸗ 
fore he comes to the age of Twenty-one, 02 without Iſlue 


of his Body, then it ſhould go to the Daughters; the Father 


dies, and the Son lives to the Age of Twenty-one, and 
makes his Will, and deviſeth * Eſtate to the Plaintiff, 


and 
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De Term. S. Mich. 1699. 


* 
0 


Eſtate · tail. 


without Iſſue; fo2 tho' it is deviſed to him and his Heirs, 


and his Will was atteſted by the Plaintiff and two other 


under the Daughters, had the beſt Title ? 
oz a Fee in the Son, by the Mill of the Father; and fo 


not take Effect; and koz this was cited x Vent. 162. Plo. 286. 


atteſted accoꝛding to the Statute of Frauds and Perjuries; 
claimed by the (Mill could not be bzonght to give Evidence 
within the Statute; fo2 by credible {itnefſes is meant 


go to the Daughters. ; 


Witneſs at all, and much lefs a credible Witneſs; fo2 ſup: 


one good (Witneſs is ſufficient Pꝛook, the other Two mu 
be ſuch as are qualified to be Witnefles, = 


Witneſſes, and then died without Jſſue. | 
And the Queſtion was, whether the Plaintiff who claimed 
under the Will of the Son, oz the Defendant who claimed 


The firſt Queſtion was, Thether this was an Eſtate-taiſ 


the Plafnttf it was ſafd, that this was a Fee, and upon a 
Contingency it might have been an Eſtate⸗tail, that is in 
Cale the Son had died without Iſſue befoze Twenty-one, koz 
it was laid that or in this Place muſt be taken fo? ang, 
and then altho' he did die without Iſſue, vet living beyond 
the Age of Twenty-one, the Deviſe to the Daughters could 


3 Cro. 382, 525. Moor 422. 
2. Qu. Ik the Son had a Fee, Whether this Mill was 


and fo2 the Plaintiff it was ſaid, though the Plaintiff who 
in a Court to pꝛove it, yet that he was a credible Witneſs 


Perſons of Credit, ſuch as have not been diſabled by any 
Conviition of Perjury, Fozgery, 02 any Uerdif in Attaint, 
&c. noꝛ whoſe Credit is not to be objected to, 

But the Court in both Points inclined againſt the Plain: 
tiff, via. That the Son had but an Eſtate⸗tail, and ſo the 
Devile to the Oaughters took Effet, the Son being dead 


vet the latter Mozds if he die without Iſſue make it an E- 
ſtate-tafl; fo2 his Meaning ſeems to be plain, that if the 
Son had Iſſue, that Jſſue ſhould have it, ik not, it ſhould 

And as to the ſecond Queſtion they held clearly, that the 
Party who was to take by the Mill could be no ſuch Wit- 
neſs as was intended by the Statute, becauſe he can be no 


poſe they had all thzee been Perſons who had taken by the 
Will, then the Mill could never have been p2oved ; and tho 


F Abraban 


De Term 8. Mich 1699. 711 


: Abraham or e verſus Bird. (686.). 


"HE Plaintiff had married his Wife's Siſter's Prohibition 
Daughter, and was p2oſecuted fo? it in the Eccle- "© 
ſiaſtical Court, and pꝛayed a Pꝛohibition. Shower moved ta 
diſcharge the Rule fo2 a Pꝛohibition niſi, and cited 3 Cro. 
Man's Caſe, 228. Noy ——. Vaughan ——. Hob. 181. 
Holt Ch. Juſt. inclined againſt the Pꝛohibition, fo2 he ſaid, * 
to marry a Man's Father's Siſter's Daughter is fozbid by 
the Levitical Law, and this is the ſame Degree of Aﬀfinity as 
that is of Conſanguinity, which he takes to be under the 
lame Pꝛohibition: A Rule fo2 a Conſultation nif. 
And Shower cited a Caſe between Worteſley and Watkins, Antecaſe; 334 
Trin. 30, 31 Car. 2. in this Court, where it was held to be 
an inceſtuous Marriage. 


DE 


| 


(687.) 


Baron and 


Feme. 


Poſt Caſe 691. 


that her Pusband befoze his Jntermarrtage with her became 
bound to her in a Bond of 2000 l. conditioned to leave het 


Debt extin- 


guiſhed. 


red; and two Queſtions were in the Caſe : 


3 Lev. 267. 


bp the Parriage, the Bond being given befoze Yarriage: 
And this was ſaid to be a Point of great Conſequence; and 
Gould and Turton were of Opinion, that the Bond was not 
releaſed by the Marriage, becauſe by the Condition the V0 


Hob. 216. 


præſenti, although by the Condition it be ſolvend. in futuro; 


Term. S. Hill. 


In Banco Regis. 


— 


Gage verſus Acton. 


HE Caſe was, The Plaintiff bꝛought an Action 
of Debt againſt the Defendant, as Adminiſtra- 
: to2 to her Pusband, fo2 Rent become due in the 
Life-time of the Inteſtate. The Defendant pleaded 


1000]. at the Time of his Deceaſe, in Caſe ſhe ſurvived 
him, and averred, that ſhe had not Allets ultra 250 l. which 
was not ſufficient to ſatisfy that Bond, and that ſhe retain: 
ed towards ſatisfying that Debt; and the Plaintiff dem ⸗ 
1. Whether a Debt fo2 Rent ſhould be p2eferable to d 
Debt by Bond? And fo2-that they were all of Opinion, that 
they were in æquali gradu, and whether the Leaſe was b 
Writing 02 Parol, it was all one. | 

2. Queſtion was, Whether this Bond was not releaſed 


ney is not to be paid until the Death of the Husband. 
But Holt Ch. Juſt. econtra; fo2 a Bond is debitum in 


be admitted, that if a Man befoze Marriage pꝛomiſe d 
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Corone. 


r 


nounced by Juſtice Twiſden, being the Senfo2 Judge, that 
they ſhould be hanged and dꝛawed. And lt being ſome 
Doubt, whether oz no the Judgment in High Treaſon ought 
to be p2zonounced by the Senioz Judge, oz the Chief Juffice, 


alter Twiſden had pꝛonounced it, the Chief Juſtice pꝛonoun⸗ 


(689.) 


Ante Ciſe 
406. 


ced it again. 


Thody's Cale. 


T was delivered fo; Law by the. whole Court, that if two 
l Perſons of a Side ingage in a Quarrel, and each of 
them ſingles. out his Adverſary, and one of them is killed, 
as well the Companion of him that killed the other, as he 


| Himſelf, is guilty of the Manſlaughter; and if they came 


with Malice pzepenſed, they are both guilty of Murder; and 


| if he that killed him came with Malice prepenſed, and the 


[ R 
/ 


(690.) 


other not, the one fs guilty of Murder, and the other of 
Manſlaughter, and ſo Thody was found guilty of Har: 


laughter; though bis Bꝛother killed Blunfield of Gray's Inn 


with a Tobacco-Pipe, wherewith he ſtruck him in the Eye. 


Stalye's Caſe. Mich. 1678. 


E was fndited fa2. High Treaſon fo; ſaying theſe 
Cows in French: Le Roy de Angliterre eſt un grand 


heretique le pluis grand buggerer (rogue) en la nation, & fi naſcun 


ted as in Caſe of High Treaſon. 


voile tuer luy, jeay mon ceur icy ma maine jeo voile tuer me 


meme; and being found guilty, had Judgment to be exect 


** 


1699. 


In Banco Regis. 


7 * 8 . 1 88 
2 F 4 8 1 PY 7 St bs "8... : & — 1 9 of 
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Gage werſus Acton. (691) 
F a Term be deviſed to A. fo2 Life, Reniaſnder to B. fo? Ante Cas 


Life; the PÞusband of B. may releaſe this Poſſibility; and 57 
if A. ſurvives the Pusband, ſo that this doth not come 
in efſe lintil after the Death of the usband, yet ſhe ſhall 
be barred; but the Reaſon is, becauſe that is a Poſſibility 
which might have happened in the Like⸗time of the Pusband, 


But if a Man p2omiſeth a Woman, 02 covenants with her, yay. 5 


to pay her 100 J. in caſe ſhe ſurvives her Þusband, there the 193. 


Husband cannot releaſe becauſe the Contingency cannae * > 225. 


happen in the Þusband's Lifetime; and that is the Readon 
of Smith and Srafford's Cale. 7 Ju 3 


Put in this Caſe the Bond it ſelf is releaſed; and fo? 
theſe Reaſons, + 3 


1. The husband cannot be a Debtoz to his Wife during 
the Parriage. : 


2. This Debt cannot be ſued foz, becauſe the Wife can 
ping no Action again the Husband. 3 
3- Au Obligoz may, ik he pleaſe, pay the Penalty of a 
Bond befoze the Money is due by the Condition, and if he 
doth the Bond is dilcharger, ſo that if this Debt did ſubſiſt 
utter arriage, the Pusband might pay the Money to the 
Ulife, and diſcharge the Bond, and then the Money was 
bis own again. Da Holt fortiter, that the Bond wag relea- | 
leb, but the other two Judges being contrary, Judgment 
was given kor the Defendant, ———— 
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De Term. S. Mich. 1699. 
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Al, £46 77 
FE. uu. of 


(692.) 
Copyhold. 
Forfeiture. 
Widow's E- 
ſtate deſeated. 


nn... 


WO Coparceners of a Manoz, where by the Cuſtom 
the Woman had her Free-bench, viz. her Widows 
Cſtate, The Þusband being a Copyholder made a Leafe 
without Licence, and ſuffered his Houſe to go out of ge. 


pair, and dies; and then one ok the-Coparceners dies; the 
Wife. enters after the Death of the Þusband, and repairs 


the Paule; the ſurviving Coparcener and the Meir of him 


that was dead enter; and the Queſtion was, whether the 


Entry was lawful? 


Mod. Rep. 


120. 
1 Cro. 569. 
1 Cro. 283. 


1. It was agreed, that the Leaſe and the Mant of ge. 


pairing were both Fozkeitures. 708 

2. That if the husband fozfeited, the Wife loft her Free: 
bench; fo2, as if he ſurrendered, it defeated his Mike of her 
Free-bench; ſo ik he did any Ack which determined his E 


ſtate, it deſtroyed her Free⸗bench. And Treby C. J. ſaid, this 
Caſe was referred to him, viz. A Copyholder ſurrenderey 
his Eſtate to make a Woztgage, and died befoze the Hot: 
gagee was admitted, ſo that the Eſtate remained in him at 


the Time of his Deceaſe; and by the Cuſtom of the Yano, 
the Tidows were intitled to their Free⸗bench; and after the 
Death of the Copyholder the Moztgagee was admitted, he 
adviſed with the Judges of the King's Bench upon it, and 


determined it, that this Admittance related to the Surren: 


der; that altho' the Husband died ſefſed, yet the Mite Gould 


not have her Free⸗bench; and ſo it was ſaid to be lately re: 
ſolved in the King's Bench. +4 3 
And lo if a Coppholder makes a Leaſe by Licence, this 


will defeat the Wife of her Free:-bench. 


be made? Jt wes agreed; that an Heir ſhall not enter fo? 


Latch 227. 


ſeemed to incline, that when they were both living, unlcls 


Cur? adviſare vult. 


But the great Queſtion here was, whether, here one of 


the Parceners dying befoze Entry, any Entry can afterwatds 


a Foxfeiture committed in the Life of his Anceſto2 ; and ſo 
the Court inclined in this Caſe, notwithſtanding one of the 
Coparceners were living; fo2. a Foxfeiture ſhall not be di⸗ 
vided, and ſhe cannot enter fo2 her Mofety. The Colt 


they ſhould both agree, that neither of them ſhould eni!. 


- Afterwards Term. Paſch. 1700, Treby, Nevil and —; Wt 
ok Opinion, that one ok the Coparceners dying befoze El 
try no Advantage could afterwards be taken of this Fot 

ture. And Treby took this Difference, That in ſome Cales 

might take Advantage of a Fozfeiture ; but that = 

8 oo 


an Hetr 
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* 


1 
* 


of ſuch Acts as were as well Ertinguiſhments ok the Co⸗ 
phold Eſtate, as Foꝛkeitures; as where a Coppholder 
oled a Fine, ſuffered a Recovery, 02 made a Feoffment 
with Livery, there the Copyhokd Eſtate was extinguiſhed , 
becaule the Copyholder had taken upon Hiinſelf to convey 


fate; but where a Copyholder makes a Leaſe fs2 Years, 02 
conunits Waſte, theſe are-Foxfeitures at the Election of the 
Low; and therekoze if he takes no Advantage of them by 
Entry, but doth any At afterwards which admits him to be 


the Rent, oz accepts a Surrender, oz amerces him in his 
Court; but in the other Caſe no A of the Lozd can purge 
the Fozfeiture, becauſe-in Caſe of a Fine, Recovery, &c. the 
Copphold is utterly extinguiſhed, 


not make his Election to make it a Foꝛkeiture by Entry, his 
Heir ſhall never take Advantge of it. 

He ſaid, he agreed with the Opinion of Rolle, that a Feoff- 
ment with Livery, oꝛ a Bargain and Sale without Inrol⸗ 
ment, are no Fozkeitures, becauſe imperfet Convepances, 
and not executed. 33 


Will in the Nature ok his Eſtate; altho' his Eſtate be ſo 
ſtrengthen d by Cuſtam, that fo long as he obſerves the Cu⸗ 
ſtoms of the Manon, it is not in the Power of the Low to 


mine it when he pleaſed, 
ko Pears, his Eſtate was determined; and ik his Eſtate 
was determined, the Heir might take Advantage of it as 
well as his Anceſto2; but the other thꝛee Judges being of an⸗ 
other Opinion, Judgment was given koz the Defendant. 


6 Q 


the Freehold, which was inconſiſtent with a Copphold E- 
u Copyholder, the Fozfeiture is purged; as ik he receives 


Therekoꝛe if the Lo2d, to whom the Wrong is done, doth | 


Powell inſiſted, that a Coppholder was but a Tenant at 


defeat o2 determine it; but yet the Copyholder might deter? 
That when a Copyholder took upon him to make a Leaſe 
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693). Points x now w depending in the King's Bench about 


Settlement. 


Settlement of the Poor. 


"Way inhabiting and ſettled in a pu hath 
ſeveral Childꝛen boꝛn there, and then removes in. 
to another Pariſh, and rents a Tenement ok a- 

f: ' bove 101. per annum, and then fails in the Mond, 
his Childzen then being above ſeven Years old; and the 
Queſtion was, which Pariſh they ſhould be ſettled in, whe: 


ther in the firſt Pariſh, where they were bo2n, oz in the laft 


Pariſh, where their Father had acqufred a Settlement? 
Wy Lowd 'Chief Juſtice was of Opinion, that they ſhould | 


be ſettled in the firſt Pariſh, But Powell econtra; fo it was 


adjourned to the next Term, 
Another Queſtion was, a ſingle an is hired fo? a 


Pear, and about a Yonth befoze his Pear is up marries, 


and ſerves up his Pear; and the Queſtion was, whether this 
Hiring and Service ſhall acquire a Settlement within the 
late At of Parliament ? 


Another Queſtion was, whether a Curate that is hited 
fo2 a Pear ſhall thereby acquire a Settlement as a hired 
Servant? The Juſtices in Buckinghamſhire differing in Opi⸗ 
nion, it was referred to the Chef — ko; his Opinion 
in his Chamber. 

5 


Rooke | 


jp" 


* 
A 


De Term. S. Mich. 1702. 
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Rooke werſus Rooke. 


H O. Rooke the Plaintiff's Gꝛandkather, being ſeiſed Lord Keeper. 


(694.) 


of the Lands in Queſtion, by his Will deviſed them Pe. 


to the Defendant his eldeſt'Son by a ſecond Genter; and 
having deviſed other Parts of his Eſtate to ſeveral others 
of his Childzen, he then deviſeth, That all the Reſt and 
Reſidue of his Goods, Chattels, Lands and Tenements not 
particularly and expreſly diſpoſed of by his ſaid Will, ſhould be 
ſold by Executors for Payment of his Debts and Legacies, and 
the Overplus to be divided amongſt his younger Children. 


and the only Queſtion was, whether, the Lands in Que- 


ſtion being deviſed to the eldeſt Son by the ſecond Genter, 
which carrried an Eſtate fo2 Life only, the Reverſion of them 
ſhould paſs to the Executozs by Uirtue of the Deviſe of 
all the Reſt and Reſidue of his Lands and Tenements not parti- 
cularly and expreſly diſpoſed ? _ 


Tt was agreed, in Caſe he had deviſed all the Reft and 


_ Reſidue of his Eſtate, that the Reverſion would Have paſſed 
without Queſtion; but thoſe Lands being deviſed bekoze, 
though but fo2 Life only, the Queſtion was, whether they 
ſhould paſs by Airtue of theſe Wo2s ? 5 


This Cauſe being heard by my Lozd Keeper, he reterred 
it to the Judges of the Common JAeas to certify their Opi. 


nians; and they having heard Counſel on both Sides, certf- 
ved their Opinions thus: ; | 


May it pleaſe your Lordſhip, 


In Purſuance of your Lo2dſhip's Ozder we have 
heard Counſel on both Sides upon this Caſe, re- 
ferred to us by your Lo2dſhip fo2 our Opinions there- 

in; and upon Conſideration thereof we are of Opi⸗ 
nion, that the Reverſion and Inheritance of the 
Lands in Queſtion (which was deviſed to the Defen- 
dant fo2 Life) is given to the Executozs. 


Tho. Trevor, Jo. Blencow, 
Ed. Nevil, R. Tracy. 
The Aut 


with kl hozities cited in this Cale by me of Counſel 
18 TE Defendant were Wheeler and Walnore, Allen 28. 
: 1. Cooke v. Gerrard, 1 Lev. 212. Willows v. Lydcott, 


2 Vent. 285. 1 W. & M. 
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5 Feb. 1704. 
Extinguiſh- 
ment of a 
Debt by ma- 
king Execu- 
tor. | 
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= 2 


Wangford verſas Wangford. 


TME Dbligee made the Obligoz Executoz, who ad. 
mintſtred the perſonal Eſtate, but never p2oved 
the Will, but died, and made the Defendant his 
Executoz. The Plaintiff took Adminiſfration cum 
teſtamento annexo of the Obligee, and ſued the Bond a: 
gainſt the Dekendant; and this Matter appearing by the 
ſpecial Pleading upon a Demurrer, the Caſe was argued 
ſeveral Times, and this Day Judgment given by all the 
four Judges, who delivered their Opinions ſeriatim. 
The main Point was, whether the Obligee, by making 
the Obligoꝛ Executoꝛ, had releaſed o2 extinguiſhed the Debt: 
And they all agreed, that it had to all Jntents and Pll- 


poſes, unleſs there were a Defeit of Afets fo2 Payment of 


Debts; and ik there were, they agreed, that the Debt 
ſhould ſubſiſt fo2 the Benefit of Creditozs, rather than the} 
ſhould be defrauded, And although the Executo2 had not 
pꝛoved the Will, yet he was a complete Executo2 to al 
Intents, except bꝛinging of Actions; and he might bzing I | 
tions alſo, ſo as he got the Pꝛobate Time enough to P20 
Dee en de declare. 

But he having not pꝛoved the Mill, his Executoꝛ was not 


Exccutoꝛz to the firſt Teſtatoz, as he would have been 9 


Caſe the Mill had been proved; 2 Cro. 614. but unleſs 
8 * 


„5 
2 
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no Notice of his Executoz, but grants Adminiſtration cum 
reſtamento annexo to the next of Kin to the firſt Tetta⸗ 
to, And it was ſaid by the Chief Juſtice, That in caſe 
the Executo2 doth p2ove the Will, yet his Executoz map 
have his Elefion, whether he will be Erecuto2 to the firſt 
Teſtato2; fo2 he may renounce that, though he p2oves the 
(Will of his Teſtatoz, accozding to 2 Cro. 614. Jud” pro det”. 
Sed ſemble q iſte livre ne warrant ceſt point, q' in le caſe in 
Cro. le volunt ne fuit prove per le executor. 


rail be poved by the Executo, the Spiritual Court takes 


. 
Term. S. Trin. 
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Indictments. Preſentments. 


it is in Repair ; fo2 the Mot guilty goes only to that, 


6 R 


The Caſe of the Pariſh of St. Andrew's Holborn. (696) 


T was ſaid in this Caſe by Hale, That the Pariſh of ness 
common Right ought to repair their Highways; and if vide 2 Kol. 
they be indifed, and plead Not guilty, they cannot give? 
in Evidence, that another Pariſh o2 Perſon, o2 Part of 

that Pariſh, ought to repair it, noꝛ any Thing elſe, but that 


ue, ik another ought to repair, it ſhould be pleaded ſpe: 
7 But 


5 0 r 
e 
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522 De Term. S. Trin. 167. | 
Style 163, But if a particular Pꝛerinck of a Jariſh, oz a pattitulat 
3% Perſon, be indicked fo2 Repair of a Highway, it muſt be ca 

Style 109, In the Indickment how they came to be chargeable, viz. either 


| 400. | by Preſcription 02 ratione tenure. 

5 (697) Judginent in a Forcible Entry was reverſed, becauſe it 
Tunc exif \ was alledged, that the Party entered into the Houſe 
Ante Caſe 


exiſten' liberum tenementum J. S. and doth not ſay tunc exiſtem; 
and without the Addition of Tunc it relates to the Time of 


the Indickment, and not to the Time of the Entry, 2 Cro. 
214. 2 Rol. Rep. 246. 


604. 


(697. b.) N Indickment was moved to be quaſhed, becauſe he 
Juratores. ſays it was per juratores, and doth not name them, noz 
tell the Number of them, and doth not ſay that they were 
liberi & legales homines; and yet held good enough. 
Not naming of the Jurozs is a good Exception. 


(698) Sir. Robert Viner's Caſe, 


Habeas Cor. IT was held by Hale fn the Caſe of Sir Robert Viner, cot: 

pus, 1 cerning the Parriage of his Daughter to Emerton, that 

kalle Return. an Indigkment would lie againſt a Pan fo2 a falſe Return 
upon a Habeas Corpus. ok 


(698. b.) AN Inquiſition of a Felo de ſe fo; 2owning himſelf was 


Emerfit. '\ quaſhed, becauſe there was emerſit inſtead of immerſi. 
8 King verſus Phil pott. 

a, A Pan was indlced in Ireland foz ſpeaking ſcandalous 

Indictment. 


hy Cows of the Wayoz, and was found guilty and fined; 
Style 29. AND being taken in Execution, he brought a Crit of Ct: 
 - rro2, And the Queſtion was, whether he ſhould be admitted 

to aſſign his Erro2 by Attozney, 02 muſt be foxed to come in 

Perſon ? And after a long Debate, the King's Attozney offe- 

ring to aſſent that he ſhould aſlign his Errozs by Atto2ney, I 


ſpecial Rule was dzawn to that Purpoſe. | 


(699. b.) | Ndiment quathed, becauſe it is ſaid at the Seſſions, Nec. and 
Pro Comi- 1 doth not ſay for the County. 3 Cro. 490. Style 448. 


tatu. 3 


A 


, 
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Mitment fo2 Stopping a Map, and doth not ſay when; (700. 
and therefoze it was quaſhed ; fo2 it might be befoze the Time omit. 
At of Oblivion. 3 Cro. 752. 


Contra pacem omitt fait Indictment vicious. 


Party ſubjeft to an JndiXment per stat. Ante Caſe 509. 


Lock's Cale. i (Vol.) 
Nditment of Foxcible Entry quaſhed fo2 Want of Manu Manu fort 


I forti. Style 135. Enter le Roy & Lock, ex mea motione, Term. 
Paſch. 1676. Vide 3 Cro. 461. 
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with ſalſe Dice, Per Twiſden. Vi & armis, 
| A} Inditiment voth not tie ko: Perjury by Wager of (e. b) 
> 


aw, no2 by Swearing a kozeign Plea ; and an In- Peay. 
ditment was quaſhed fo? it. ad. 


Pꝛeſentment 


VI armis not neceſſary in an Jndizment fo2 Cheating (. 


„„ 


— 


— 


— ——ů— 


— 


(703.) 9 in a Court-Leet fo2 uſing falſe Weights 

; was quaſhed, becauſe it did not ſay, that they were 
uſed in Trade. 2. Jt doth not ſet fozth that they were uled 
within the Jurisdition of the Court. 


(79693 <4: King verſus Johnſon. 


Forcible En- I Mdidtment fo a Fo2cible Entry into a Houſe that he was 

8 / poſſeſſed of pro termino adhuc venturo, and doth not ſay 
pro termino annorum, which it ought to be, oz elſe to ſay in li. 
bero tenemento, fo? elſe his Term may be but fo2 a Day o; an 


Hour ; it was quaſhed, 2 Rol. 80. 


(704 b.) T Nditment againſt a Conſtable fo2 not executing War. 
rants quaſhed, becauſe it was not averred, that the Party 
was Conſtable at the Time of the Warrants delivered. 


(705.) King verſus Ledger. 


Uvgment in an Jndj#ment reverſed, becauſe it was Ide» 
conſideratum eſt quod committatur ad gaolam, Whereas it 
ought to be Ideo forisfaciat, fo2 this is an Award of Crect- 
tion; the Jnditment was koz uſing a Trade not being an 
Apprentice. | 5 . 


me: Browne's Caſe. 
 AnteCaſeb2o, N ant Indickment 02 Infozmation fo2 a Libel it is not ne · 


ceſſary to let it koꝛth in hæc verba. 
1 Ot 


1 
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T was moved by 992. Williams to quach an Indikment ko? (509. 


Return the Stile of the Court was, Curia viſus Fra. Plegii 
cum Curia Baron', &c. And he objeſted, that the Court⸗Ba⸗ 
ron had nothing to do with this Matter. And it was an- 
ſwered by Ch. Juſt, Pemberton, that many of theſe Courts 
are ſo held together, and it ſhall be taken reſpetively, viz. 
what is done relating to a Court-Baron ſhall be intended 
to be done in it as a Court-Baron, and ſo fo? what relates 
to it as a Court-Leet. 1 Ee” 


5 * —_— * 
— 7 i 


Outlawries reverſed. 


XIGENT againſt two, and the Sheriff returned, (708.) 
4 quod non comparuerunt, and doth not ſap nec aliquis 70 2 Rol. 
eorum; and reverſed Mich. Term. 1675. and lo it was ; Rol. Rep. 

held in Trin. Term. 16976. _ . „„ 


The King againſt Maſon. Mich. 1 680. (799. 


THE Outlawpy reverſed, becauſe in the Return of the 

. Exigent, the Sheriff returned Exigi feci ad comitatum 

_ Meum tent? pro comitat' prædict' apud Paynſwick, and it doth 
not appear that Paynſwick ig in the County; and foz that 
Cauſe it was reverſed, 7 — 


Erefting a Cottage taken in a Court-Leet, becauſe in the Coe Leet. 
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Umpire. 


is always ruled in Evidence upon Solvit ad diem. Jud. pro 7 


— 
Term. S8. Trin. 
1676. : 
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Arbitraments. 

Hinton verſus Braine. 

WR EBT upon a Bond to perfozm an Award; upon 
Nullum arbitrium pleaded, and the Condition being, 

that if the two Arbitratozs did not make an 9- 


— ward on oz befoze the tenth Day of November, 
then if the Umpire did make it on oz befo2e the 15th Day of 


November, 


The Plaintiff replies, and ſhews that the Arbitratoꝛs 
made no Award on the 175th Day of November, but the Um 
pire did Award, that the Defendant ſhould pay 101. at o: 


befoze ſuch a Day, and he avers, that he. did not pay him 


upon the Day.  _ | 

Two Dbjeftions were made: 1. Jt doth not appear, that 
the Umpire had any Power, koz although they made no 4- 
ward the 17th Day, yet they might the roth Day, oz befor. 
But to that the Court anſwered, that if it were made be⸗ 


- fore, then it was made upon the 19th Dap; but here th? 


Defendant having ſaid, they made none in his Bar, ſhall 
not now come and fappoſe that they made any, 
2. He avers, that the Defendant did not pay him at the 


Day, but it may be he might befoze the Day. Per Curiam, 


Payment before the Day is Payment at the Day; and ſo it 


. 4 E 


527 
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Twinning verſus Stephens. (11) 


EPLEVIN. The Defendant juffifies Damage⸗ Tender of 
feaſant ; the Plaintiff replies, that after the Jm- Amend. 

pounding he tender'd Amends, viz. 5s. and the 

Defendant demurs, and Judgment was given with: 

out Argument koz the Defendant ; fo2 Tender after impound⸗ 

ing is too late; and this is not within the Statute of 21 Jac. AnteCaſe419. | 

of Tender bekoze Action bzought, ko; that is in Actions Quare 


clufum fregit, and not in Replevin, Vide 5 Co. Pitkington's 
Caſe, 1 Roll. 351. Het. 16, 165. 


Blackmore verſus Cumberford. | (712.) 


HE Patſonage of 8. in the Time of 8.8. was ap- 
pꝛopziated to the Biſhop of Cheſter in 5 Ed. 6. (living 
the Jncumbent of the Parſonage) the Biſhop rectting tie 
Ippropiiation and the Life of the Incumbent, makes a Leale 
ns the Parlonage fo2 99 Pears, which Leaſe was confirmed 
1 the Dean and Chapter; the Leſſee alngns his Term, the 
; vp prong dieth in the Life of the Biſhop; the Aflignee of 
= Leſſee entred, and paid his Rent to the Blſhop fo2 ſome 
: oh and then the Biſhop grants, releaſes, and confients 
0 the Iſlignee, habendum ab. expiratione termini prædicti, fo d 


Month, 
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confirmed by the Oean and Chapter, 
In this Caſe ſeveral Points were moved: 
1. (Whether the Leaſe made by the Biſhop 5 Ed. 6. was a 
good Leaſe, 02 not? And that was reſolved to be a void 
Lea: void. Leaſe, becaule although the Appꝛopziation was well made in 
the Like of the Incumbent, yet ſo long as the Incumbent 
lived, the Fee-ſimple of the Parſonage was in him, and & 
the Leaſe made in his Life-time was vold. Dy. 144 
2. Wihether admitting this Leaſe was void in Reſpex 
of its Operation by Way of Intereſt; pet if it ſhould not 
Eftoppel, Wozk by Way of Eſtoppel, the Biſhop that made it living 
till the Death of the Incumbent, and being made by Inden⸗ 
ture? And it was urged ſtrongly, that it ſhould not wozk by 
Way of Eſtoppel, by Reaſon that it appeared by the Recital 
1 Co. 155. in it (that the Incumbent was living) that it was void, 
koz the Nature of an Eſtoppel is by concluding the Party 
that grants to fay he had no Eſtate in him at the Time of 
the G2zant; and when it appears in the Leaſe, that he had no 
Eſtate, that Pꝛelumption is taken away ; but it was admit- 
ted, if that Recital had not been in it, it might have wozked 
by Way of Eſfoppel, - -<- | 
But Serj. Maynard ſaid, that it would be a hard Conſruc- 
tion, by Reaſon the Truth is recited in the Deed, that it 
| _ Hould not be fo effettual as though the Truth had not ap- 
peared, oz as though a Falſhood had been recited. But to 
that 3 the Court ſeemed to incline, that it was no E⸗ 
ns ſtoppel. 55 5 
40. 53. If it were an Eſfoppel, the Biſhop ſurviving the Patſor, 
they agreed that it would be turned into an Intereſt, and 
would paſs to the Aflignee, 
3. Qu. What Eſtate the Party had when he entred by 
Uirtue of this Leaſe? 
| Maynard pro Quer. Þe is Tenant at Sufferance, and the 
| . f Confirmation oz Releaſe operates nothing to enlarge his 


— —vF.ꝛͤkͤͤͤĩ 2 —— 


Tenant at 1 Croke pro Def. Ye is either Tenant at ill, as d 
Sufferance, - Feolkee that enters without Livery, and then the Releale 0! 
1 7:5: , . Confirmation will operate by Way of Inlargement of his 

. . Eſtate by Reaſon of the Paivity «© 
Roll. 386. Oz elle he is a Diſſeiſoz, and then it will operate b) 
Extinguichment of Right, and he cannot be Tenant at Sul 

kerance, ko; that is where a Man enters by a good Title, 
and holds over; and Lit. ſect. 461. where he ſaith, if — 
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dccupp Lands of his own Head, he ſeems to be Tenant at 
Sufferance, but he doth not ſay where he enters of his own 
bead, as my Lo Coke obſerves 1 Inſt. 2) 1. a. fo; then he 
would be a Diſſeiſow—— © Dh 
And though Maynard inſiſted, that this ſhall not be a Dil⸗ Pigeiſor at 
ſeiſin againſt the Till of the Biſhop, and that he had an #*=> 
Eletion either to take the Party foꝛ a Diſſeiſo2, o2 not. 1 Roll. 661. 
But that was denied per North, fo? it is not at the Elec⸗ 5 
tion of the Party, whether it ſhall be a Diſſeifin, az not; 
but if Tenant at Will makes a Leaſe, there the Party hath. 
Elefion to take either the Leſſo2 oꝛ the Leſſee fo2 the Diſſei- 
ſoz, 1 Cro. 304. but it is a Oiſſeiſin. - 


It was inſiſted farther by Maynard, be this a Releaſe o2 Con- 
firmation, 02 whatever it is, the Habendum is poſt terminum 
predict. finitum; ſo it cannot enure preſently to enlarge the 
Eſtate, fo2 the Reverſion doth not paſs pꝛeſently, but it is a 
Ozant only in Remainder. 
Burt to that it was anſwered, that if the Leaſe recited : Roll. 849. 
were a void Leaſe, then the other takes Effet pyeſently, 
1 Cro. 399. : | $A 2 
Another Queſtion was, whether the Finding a Deed fit Deed found 
which there is a Recital, be a Finding of the Matter re- ich a Rect 
cited? And it was urged, that it was, as in Caſe a Jury 22 
finds a Deed of Bargain and Sale wherein Money is men: 
tioned to be paid, the Money is found to be paid. 
But the Court denied, that a Matter recited in a Deed 
found, is found ſo, fo) then ik there be a faiſe Recital in a 
Deed, the Jurp will find a Falſity, and pet they ſind nothing 
but Truth, which would be abſurd; and that Inſtance of 
a Bargain and Sale is nothing; fo2 there, though the Mo⸗ 
ney be never paid, pet it is a good Conſideration if it be 
mentioned in the Deed. 1 | 
Another Queſtion was, Ik it were a Difſeiſin at fir, Pidcifn 
yet whether, when the Biſhop receives the Rent, that bars. 
does not purge” the Diſleiſin, and turn it to a Tenan- 
cy at Will? And North Ch, Juſt. ſaid, he had frequently 
obſerved it, that if a Copyholder commits a Foꝛleiture, that 
is a Diſſeiſin, and after the Lozd receives the Rent, the 
Diſſeiſin is purged. But in this Cale it is all one to the +: 
Defendant, koz be he Tenant at Will, o2 Dilleiloz, the Re- 
leaſe and Confirmatſon avail him. © [Ve 


| 
| 
. 
| 
| 
| 
| 
| 
| 
f 
| 
| 
? 
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(713.) Jones verſus | Cherney. 


Election. A Leaſes to B. foꝛty Acres, Parcel of Sixty, and befope 
IX. B. makes his Eleſtion, he dies; and the Queſtion 
was, Whether o2 no this Leaſe was not void by the Death 
of B. o2 whether his Executoꝛ might make his Eleitfon 2? 

And it was argued, that the Election ought to be made in 
the Life of the Party, and theſe Cales cited, Dy. 280 2 Co. 
$6. Plo. 273. I Inſt. 145. . 

But the Court held, that an Election might be made by 
the Executoꝛ, and diffinguiſhed between the Caſe of a Leaſe 
fo2 Pears and a Feoffment ; fo2 in Caſe of a Feoffment it is 
void, becauſe a Livery cannot operate in futuro. 1 Roll. 525. 
Moor 81. 5 Co. Palmer's Caſe, 3 Cro. 819. Hob. Stukeley 


v. Butler. 
N . 
In Communi Banco. 
(114) . Sir J. Cutler's Caſe. 


* 


that he was a Juſtice of Peace, a Deputy-Lieutenant, 

and did ſtand to be elefed fo2 a Parliament Yan it 

— Taunton, and he did likewiſe ſet fo2th, that in the laſt 

Parliament there were certain Yen that ſold their Suffrages 
5 ; | 


Papitt, Pen- IIR J. Cutler bought an Aition, wherein he (et forth, 
Ante Caſeʒ 19. 
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in Parliament, who were commanly known by the Name ot | 
Penſioners; that the Defendant ſaid of him theſe Wows, 
Sir J. Cutler is a Papiſt and a Penſioner, per quod he was put ty 
qreat Expences at his Cleition; a Uerdit was found fo? the 
Plaintiff, and 500]. Damages were given. 

Poved in Arreſt of Judgment by Baldwin and Pemberton, 
that Penſioner is not aftonable, fo? it ſignifies an honour⸗ 
able Imployment at Court; and the Tozd Papiſt, it Hath 
been adjudged, is not afionable, fo: a Man may be a Pa- 
pit, and yet not liable to any Puniſhment, fo2 many of them 
do take the Daths. Sodb. 147. Brownl. 166. 2 Roll. 56. 
But thee of the Judges inclined, that ſince the Statute 
of 3 Jac. that makes it Treaſon to be reconciled to the 
Pope, the Wlozds were afionable; and North ſaid, that to 
call a Man Papiſt now, to him ſeemed to be all one as to 


call him Traſto2, fo2 they do all endeavour to advance the 
Pope's Supzemacy over the King's. 


Barber verſus Vincent. (115) 


Ndebitatus Aſſumpſit fo; a Doſe Cold fo2 201. The Deken⸗ infancy. 
dant pleaded Deins age. | 
The Plaintiff replied, that he ſold him the Poꝛſe koz his 
Conveniency to carry him about his neceſſary Affairs; to 
which the Defendant demurred. — 55 
And the ſole Queſtion was, Whether an Aﬀion would lie 
againſt an Infant fo2 Money fo2 a Hoꝛſe ſold? It was urged 
on the Defendant's Part, that an Infant was chargeable 
only fo2 Neceſſaries, as Beat, Dzink, Clothes, Lodging 
and Education. 3 Cro. 175. 1 Cro. Ayliff v. Archbold. 
CC | ' 24 | | 
But the Court were of a contrary Opinion, fo2 the Plain. 
tiff having averred, that he ſold him the Hozfe to ride about rot. 729. 
upon his neceffary Decafions, and the Defendant having 
confeſſed it by his Demurrer, it muft now be taken to be ſo; 
If the Defendant had traverſed, then the Jury muſt have 
judged of it, whether it were neceſſary o2 convenient, o2 not? 


And lo likewiſe of the Pꝛice of the Þozſe, wl 
, whether it were 
ercellive, 02 not? Jud. pro Quer. niſi. aha 
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(716.) Wed 700 * Bayly. 


Abatement. ROVER fo2 Coals by Two, and one died apres jour 
- in Bank, & devant Verdict: The Queſtion was, 
whether the Action ſhould abate by the Death of one of the 

Plaintiffs? 
1 S. Stroud argue q ny, and he cited Ric. 3. 1. Dy. 155. 
x 48 Ed. 3. 36. 7 Co. Hall's Caſe, I Inſt. 198. 5 Read b. 
B | Redman. 
pemberton econtra, That the Crit hall abate, and he took 
* | a Difference between oziginal and -judicial Writs, and 
3 Gs Writs that go in Diſcharge, as Writs of Erroz, Audita Que- 
rela, Quid juris clamat. 17 E. 3. 11. Dy. 219. 
Curia: The Plaintiff ſhall have Judgment, and let the 
Defendant, if he pirate, bꝛing a Writ of Erro. 


. Grindall werſus Davies. 


N Ikon Was bought. againſt an adminiffrato upon 
his Pꝛomiſe to pay a Debt of the Inteſtate, in Con- 
ſideration of Fozbearance, 
Statute of The Pꝛomiſe not being made in Writing, ſo was ad- 
bac. Judged void, and erpreſly anda * Statute ok Frauds 


Aſſumpſit. 


* . and Perjuries. 
O18) . Marſhall Pre 0 Hall. 
Micompus- FJ EBT upon the Statute of Gamirig, and demands 
_ the treble Ualue of what was loſt, viz. 233 l. 135. 40. 


1oft, and demands 700 1. which is leſs by 20s. than it comes 
to; and it was moved in Arreſt of Judgment; but per Co. 
This is helped by the Uerdit, but it might have been fatal 


upon a Demurrer. : 
0019.) 7 Marſhal verſus Jenniſon. | 
Delivery IN EBT upon a Bond of 2001. The Defendant pleaded 
pleaded in Sa- that he delivered up to the Plaintiff a Bond, wherein 


nag o the Plaintiff was bound to him, which he accepted in Od 
another. tigkaſtion of the ſatd Bond. Reſolved per Cur', This 4 : 
5 


i — . 
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good Plea, fo2 although the giving of one Bond is not a 
dod Satisfaittion fo2 another, yet this is tantamount to a 
Payment when the Defendant diſcharges ſuch a Debt due 
to him from the Plaintiff, ' and fo differs from the Caſe, 
Hob. 68. 3 Cro. 86. Sty. 263. 


Po 


_—_— - 
_\ —— 


Bk 
. Term. 8. Hill. 
1680. 


In Communi Banco. 


Watſon verſus Harriſon. Use) 


N Ackion was brought againſt one as Executoz de Executor de 
ſon tort; after the Action bought he takes out Let- n tor. 
ters of Adminiſtration, and pleads a Debt due to 

him from the Inteſtate, and ſo juſtifies to retain 
in Satiskaction of his own Debt. The Queſtion was, whe- 
ther his Taking of Adminiſtration after the Ackion bought, 
thall ſo purge the Wrong that now he may juſtify Detainer 
like legal Adminiſtratoz? The Caſes cited were 1 Roll. 923. 
5 Co. Coulter's Caſe, 12 H. 4. 22. 21 H. 6. 8. 1 Cro. Porter und 
Whitmore 3 Poramer's Caſe, Plowden. 7 


. 


SL) 


Debt for 
exerciſing a 
Trade. 


Stat. 31 Eliz. 
21 Jac. k 


of Oyer and Terminer ; and reſolved per Cur', That ſuch Ac: 


_, bought here; fo2 the Deſign of thoſe Statutes was not ſo 
much that Ations ſhould be begun in the County, as that 
they ſhould be tried there. Vide Style's Rep. Aſh U. Nayler, 
ROE and Style, Hughes U. Barnes. 


" (122) 


Scienter. 
4 Co. 18. 


023. 


as Fas Reg per Cur', That the Lefſo2 as well as the Leſſte 


DE 


Tendo Paſchæ, 
1681. 


In Communi Banco. 


D 


Denton verſus Wilſon. 


EBT upon the Statute of 5 Eliz. koꝛ exerciſing the 
Trade of a Baker. 

It was moved in arretk of Judgment by Baldwin, 
that the Action ought to be bꝛought in the p2oper 
County, either befoze the Juſtices of Peace, oz the Juſtices 


tions that do not lie befoze Juſtices fn the County may be 


Scetchet werſus Eltham. 


H Reſpaſs Quare vi & armis clauſum fregit & equum ſuum 
cuſtodivit tam negligenter ut equus fregit clauſum & mo- 
mordit equas querentis, per quod they were ſpoiled and died; 
QUerdiit pro querente, and t fuit tk 1 ne dit 


ſcienter cuſtodivit equum. 


Clarke verſus Boſle.. 


in 7 may have an Aition fo: the melne Pods, 
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= Os he Dana we ee 
his Title againſt the Lefſo2, but he cannot againſt the Leſ- 
ſee, becauſe he is eſtopped: Nota q jeo avoy view ceo frequen- 
ter affirms. | 


__—_— — 
— — — 
— d 3 Raz 
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Term. 8. Trin. _ 


1681. 


In Communi Banco. 


OR Simony: The Defendant pleaded fn Abatement, 5. on, rec 
that the Patron was not made Party: Reſolved, Parry. f 

that he need not, and lo the Plea was over⸗ruled, 28: 

and a Reſpondeas ouſter awarded, Hob. 320. 5 H. 7. | 
35. 2 H. 6. 25. 13 H. 8. 14. Hob. 216. 3 H. 4. 2. 22 Ed. 4. 

44. 40 Ed. 3. 7. 18 Ed. 3. 20. 


Robſon verſus Douglas & ab. | | 723.) 


HE Defendant avows fo2 a Rent⸗Charge granted to Replerin. 
1 Edward Arrington, und that he, as Bailiff to Ed. Ar- 
rington, taok the Diſtreſs, SEES 
The Plaintiff replied, that the Defendant took the Di- 
kirels without the Conſent oz Pyvity of the ſaid Ed. Arring- 
ton, and that as ſoon as the ſaid Ed. Arrington had Notice, 
9 _—_ and dſſavow it. 3 
ye Queſtion was, | vas a good Plea 
in Bar of the 3 this w a got P 
It was argued pur le Avowant, that this was an il Plen, 
fo? he ought to have traverſed his being Bailiff, and cited 
| 7 Ed. 4. 


— 


5 2 . — — AE EE" TR: . © % « * «wap © Se. as —— t 2 ag 8 Mr 
L oy p 
| = 14 . 
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Traverſe. 


FailiF, 


ſpecial Pꝛecept. 17 H. 7. 10. | 


Ed. 4 2. 1 Cro. 586. 15 H. J. 17. he need not ſhew how he 
was Bailiff, but it is good enough to alledge generally that 


he was Bailiff, 33 H. 6. 3. 1 Roll. Rep. 46. 3 Cro. 256. in 
which laſt Books it ts ſaid, that Bailiff, oz not Bailiff, is 
not traverſable. 
: — pro Quer. atgued, that this is a good Plea, becauſe 
if a Bailiff do diſtrain without the Pꝛivity o2 Conſent of his 
Maſter, he ſhall not juſtffy. A Bailiff of a Manoz ought to 
have a Warrant from the Steward bekoze he can diſtrain fu) 
Amerciaments in a Court-Leet, 1 Leon. 50. Moor 573. Ind 


he ſaid in this Caſe the Plaintiff might be twice charged, 


if this Avowzp ſhould be good, becauſe this cannot be 
pleaded in Bar to Ed. Arrington, in Caſe he ſhould diſtrain 
again. 3 3 | 
North Ch. Juſt. That the Plea is ill, ko; when a Ban 
hath a Batliff, that Bailiff is ſuppoſed to have an Authozity 
to diſtrain fo2 Rents, without any particular Command and 
Conſent, and it would be hard fo2 the Balliff, in Caſe it 


ſhould be in the Power of the Lozd afterwards to make 


him liable to pay Damages by diſavowing the Fat; and he 
agreed, and lo did the other thꝛee Judges, that a Bailiff of 
a Mano! could not diſtrain fo2z Ametctaments without a 
Warrant from the Steward, no moze than a Bailiff can dr: 
reſt a Man upon a Mrit without. a Warrant from the She: 
riff. but thoſe Caſes differ from this, becauſe thoſe are in 
the Nature of Pꝛaceſſes from the Courts, —— _ 

Wyndham took a Difference between a Diſtreſs fo? a 
Rent-Service, and a Rent-Charge ; koz, fo2 Rents-Service, 
viz. the Rents of Leſſees fo2 Pears and Copyholders, a Bai 
liff, quatenus Bailfff, may diſtrain, without particular Com 
mand; but this is in Caſe of a Rent-Charge, which doth not 
belong to any Yanoz, but is a Thing in Ozols, x Bulft. 189. 


Holmes's Caſe. | 


Charlton: Then it is pleaded that he was Bailiff, it ſhall 
be intended Bailiff as to diſtrain fo2 this Rent: Foz though 
a Rent-Charge cannot be diſtrained fo2 by him as Balliff of 


the Manoꝛ, yet a Bailiff may be made to diſtrain fo2 a Rel: 


Charge, and ſuch a Bailiff this ſhall be intended; and he 
was clear of Opinion, that he ought to have traverſed his 
being Bailiff, 


Levinz, That the Plea was good, and took the Die 


- rence between a Rent-Service and a Rent-Charge, and ſaid, 


that this being a Rent-Charge, here ought to have been a 


* North 


1 . 
* 


. 
_— 
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North ſaid, That a Bailiff may be made by Wow of 
Mouth. 1 1 
he and Charlton were clear, That his being Bailiff 
oucht to be traverled, and Wyndham inclined with them, but 
Levinz econtra. : . Oe 5 AS; 

at laſt it was agreed, that the Plaintiff ſhould mend his 
Bar, and pay Coſts and traverſe his being Valliff. 


„ 
Cr 
ts 


| Gilbert verſus Dew | (126) 


'TAEBT was bought upon a Bond againſt the Defendant 
as Adminiſkrato © | VF 
The Dekendant pleaded ten ſeveral Judgments, and that 
he had not Allets ultra to ſatisfy thoſe Judgments. | 
The Plaintiff replied particularly to thzee of thoſe Judg⸗ 
ments, that they were gotten and kept a Foot by Fraud. 
The Defendant demurted, and ſhewed fo2 Cauſe, that the 
Replication was double; koz if he had replied to any one of 
the Judgments, and avoided it by Fraud, oz otherwiſe, the 
whole Plea had been naught, and therekoze it was needleſs 
to plead to the reſt; and, 8 | $ 
It was held by the Court, That ik an Erecuto? 62 Admi- 
niſtrato2 plead ſeveral Judgments, and the Plaintiff reply 
to any one of them, that it is kept on Foot by Fraud, &c. 
this is a good Plea, and he need not anſwer the reſt, and 
ſo it was held in Serj. Sympſon's Caſe in the King's Bench; 
fo2 if this Plea be upon Iſſue joined found fo2 the Plaintiff, 
the Defendant ſhall pay him his whole Debt, Neg 
But the Court held likewiſe, that the Plaintiff may reply 
to as many of them as he pleaſeth, and if any one of them 
be found to be by Fraud, the Plaintiff ſhall recover. . 
But they all ſaid, that this doth come within the general Replication 
Rule of double Pleading, becauſe Pleading to any one of them © 
is good to avoid the whole Plea; but it being alledged and 
appearing that the Pꝛecedents were ſo, it was held good; 
and lo fn Meriel Treſham's Caſe, 9 Co. the Platntiff replien 
to all of them; and Judge Levinz cited Alderman Jeferys's 
Caſe againſt Dee in the King's Bench, where this Point 
was in Dueſtion ; and ruled, that the Replication was good, 
and ſo it was held in this Cale. Jud. pro Quer'. 
I an Ation be bzought upon a Bond to perfomm Cove. 077, 
nantes the Plaintiff ought to ſhew but one Beach in the 
Replication; but in the Caſe at Bar, the Pyecedents having 
been (o, it was adjudgey ut ſupra. | 
| 6X Lemaine 
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within the Statute of. Frauds and Perjuries? Becauſe by 


fo2 though the At ſaith Signed, it is no Matter where it is 
and it is-not-neceſſary to wzite his Mame, fo2 ſome cannot 


bis own Hand, (a that there can be no Intention of Fraud. 


419. | 


(528. 


Executor ac- 
counts. 


538 De Ferm. S. Trin. 1681. 
(720. Lemaine Verſus Staneley. 

Statute of Iro a ſpecial Gerdic in Ejettment the Caſe was, 

2 Matthew Becker being ſeiſed in Fee of Lands, wit his 


ill with his own Hand, and ſet. to his Seal in the py. 
ſence of four Witnefſes, but did not ſubſcribe his Name. 
And the Queſtion was, whether oz no this was a good (ij 


that Statute it is to be ſigned by the Deviſoz, and here the 
Party. not having ſet to his Hand, it was not ſigned, al. 
though it was ſealed, as was inſiſted. upon; becauſe this 
Statute being made to pzevent Frauds and Perjuries, by 
aſligning particular Circumſtances of. the Fact, thoſe Cir⸗ 
cumſtances ought to be purſued, oz elle the Afﬀ is eluded, 

But the Court inclined ſtrongly that it was well enough; 


ſigned, whether at the Top, oz the Side, oz the Bottom. 


mite, and there their Mark is a ſufficient Signing; and 
others have their Name on a Stamp, and that is good e. 
nough; and here it is found, that the Party wait it all with 


And Levinz laid, ff another had wit the Will, pet this 
Sealing ok it had been a good Signing, but waiting it with 
his own Hand, it is clear. . F 
The Authozities cited were 2 Rol. 180, 181. Speed's Hiſtory 


TDToeedham verſas Croke. 
F an Executo2 ſtates. an Account with a Debtoz, he ma) 
U if be pleaſeth, afterwards ſue in his own Name fo? this 
Debt, fo2 the Stating-of- the Account raiſeth a new Debt, 
02 he may ſue as Executo?, e e F 


PD E 


Term 


1681. 


In Communi Banco. 


Duncombe i verſus Walter. | (729.) 


N Action upon the Caſe was bzought by the Plain : vent. 350. 
tiff (as Aſſignee of the Commiſſionets of Bank⸗ 

rupts) againſt the Defendant Sir William Walter 

foꝛ 10001. which he received of Staly the Goldſmith 

after he was ſuppoſed to become a Bankrupt. 

The Caſe ; $raly was arreſted the 6th of November by the 
Crecuto2 of one of his Creditozs, and gave Bail; the 18th 

of Nov. the lald Executoz paved the Will, and the 2oth of ante Case 
Nor. the ſaid staly rendered himſelf to Pꝛiſon, and this 695. 
1000]. in Queſtion was paid by Staly to Sir William Walter 

the lald 18th Daͤp of November, which was the ſame Day as 

the Probate of the Will. „ 
 TwoQueftions: ist, Whether the Arreſt made by the Exe⸗ 

cutoꝛ upon Staly befoje-Probate'be a good Arteſt? 

Ta that the Court were of Dpinion, that it was well e- xc; 
nough; p2vided-thVEreta6dFhdvithe4P&bate tset Seal to 
modute ati:the Time onthet Derlätatſdw; fornk Erechto? 
hath an Intereſt befoze Pꝛobate, and may glüs Goods and u. 4. «8. 
eleaſe Debts; and although he never pisderh the Will, it re Sea. 
hail be good enounhvi 5 Ce 28. And Kelealennade ko him 482. 
ls good bekaze Pꝛobate. x Rol. 917. adjudged im Polt. 
| 2D Queſtion, The laid staly giving Bail at the Time of Baukrup: = 
vt, and afterwards rendzing himſelf to Paiſon, wha Time, 

hether this ſhall have Relation to make him a Bankrupt 

— 3 - from 


540 De Term. Falch & & Trin. 1692, 


from the Time of the fg Arreft, 02 from the Time of h 
going to Paziſon? And of this Point the Court was Doubt 
ful, upon Peruſal of the Statute. 

And as to the firſt Point, although the whole Co ore 
were of Dpinton, that if an Executoz hath the Pwobare of 
the Will befo2e he declares, that ſhall relate ab initio, ſq as 
to make the Arreſt good which was made before, vet whe, 
ther it ſhould be conſtrued to relate ſo as to P2judice in 

this Caſe Sir William Walter, who was a t third Perſon 
Charlton and Levinz doubted; but North and Wyndham in 
both Points pro quer. Sed adjournatur. 


De Term. 


Paſchæ & Trin. 
1682. 


In Communi Banco. 


( Atkins verſus Hutchinſon, 


De injuria fas | IReſpaſs for taking his Com. Two of the Deen, 
: 2 juſtify as Impzoptiators, the other as Stt: 
ants. 


The Plaintiff replies De injuria fag propria. 
Le replication neſt bone, q defendant ney per title. ow 
 Crogan's Caſe, 
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Cull and Semaine. ee 


TNEBT? upon à Bill; the Mozds were, I promoſe to pay fen. 
100 l. if the Plaintiff mare ſuch a Widow. The Defen⸗ 
dant demurred fo2 falſe Engliſh, viz. promoſe any mare. 
Per Curiam, Jud' pro quer', and cited Caſes, where a Man 


did bynde his Ayre and Executory, and ſentene Pounds in a 
Bond, and good enough. 


” Philpot werſus A 


A Sſumpfit upon mutual Pꝛomtſes of Marriage. The Que- Frivds and 


A ftion was, whether it being without Writing were not . 
within the Statute of Frauds and Perjurie:s?s as. 
Wyndham was of Opinion, that it was not within the 

Mozds no2 Meaning of the Statute ; becauſe this Pꝛomiſe 

is fo2 the Marriage it ſelf, and not made in Conſideration 
of Marriage fo2 ſome collateral Matter. | | 
But the other thꝛee Judges were againſt him, that it was 
within the Mozds, the Meaning and the Hiſchief of the Sta- 
tute, and as much a catching Pꝛomiſe as any that the Act 
intended to pꝛevent. Jud' pro def. Hill. 33, 34 Car. 2. Rot. 536, 


Hilton verſus King C7330 


A Will was made of Lands fn CUriting, and ſigned and Frauds and 


publiſhed, and afterwards the Teſtatoz, by a Codicil ſub⸗ *3"* 


(cribed to the ſald ill, revokes Part of it, but did not 
lign the Codicil, The Queſtion was, whether this was a 
good Revocation ſince the Statute of Frauds. and Perju⸗ 
tles: And the Judges were divided in Opinion; becauſe the 
Ceſtators Name being ſubſcribed to the Will, was upon 
the Top of the Codicil, and if it had been wzit after the 
2 it would have been good enough, per Levinz; foꝛ 
the Ceſtatoꝛ will write his Name at the Top, it will be 
1 much a Signing within the A, as though it were at the 
_ and there, though it were weft aktet, it ſeems to be 
8 fo2 if a Man ſhould make his Will, and ſign it, 
we Aterwards ould interline it, and publi it, it would 
e neceſſary to ſign it again. Adjournatur. p 
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( Niro fat mihi per Mr. Gentris, 4 fur tem 
Frauds and in Com' Banco per touts les juſtices en un Trial at 
5 Bar, (en le caſe de un Blayt) That a Mill in (rt: 


Perjuries. 


1 


* 
* 


In Communi Banco. 


-=— ting waltten by the Teſtatoz Himſelf, and no (dit: 
nefles to it, being made befoze the Statute, although the 
Party lived ſeveral Years after the Statute, was there held 
Aa good TUill; and was held ſo clear, that no ſpecial (erdit 
was found upon it. But Serjeant Pemberton was of anc: 
other Opinion befoze he was made a Judge. ” 
> 7 

Webb verſus Temple. 


Revocntion ef & Man being Tenant in Common of a third Part of 


W. 
ane, 4 


Partition, 


a Manoz, made his Will, and deviſed all his Intereſt 
in the Bano2; and afterwards a Partition was made, and 
a Fine levied to coxobozate the Partition; and the Queſtion 
was, whether this Fine and Partition was a Revocation 
82 not ? And adjudged by the Opinion of the Chief Juſtice 
and Tracy, That it was no Revocation; becauſe here is n 
Intent to revoke, noꝛ any material Alteration of the Eſtate; 
for whereas the Deviſo2 befoze had a third Part in the G 
noz, after Partition be hath a third Part of the Panos 


And it was ald, where one Tenant. in Common makes i 
Leaſe fo2 Pears, that he may notwithſtanding make Parti⸗ 


tion, and that. the Leſſee ſhall hold the Part allotted to hi; 


fo2 although a Man hath made a Leaſe fo2 Pears, the Leſſe 


is fitbyett to the Right of making a Partition, which remains 


an the Lefſoz as well after the Leaſe ag beſoze. 
But Blenco was of Opinion, that the making ok Part! 


tion was a Revocation. 
LT. 


The Paincipal Matters 
8 . Contained 5 


In the foregoing CASES. 


et, 


„ levy a Fine, abates the Writ, 
* 3 Page 386 
Abatement. | 5- Two Actions being brought for 


Hether Judgment can | 
be ſtayed by reaſon 
of the Death of the 


the ſame Cauſe, each of them 
is pleadable in Abatement of 


the other, „ 
| Plaintiff after Ver- | 6. At what 'Time a Plea in Abate- 
dict, | Page 79 ment ought to come in, 453 


2. Where the Party has his Elec- 
tion to plead the ſame Matter in 

- * c in 1 208 
» Whether a Writ of Error in 
Parliament abates by the Pro-“ Attedas ad Curiam. 
rogatio, 350 | 1. This Writ need not be deli- 

4 Where the Death of one of | vered by the Sheriff in Perſon, 

the Deforceants, before the Re- but may by his Bailiff, 52, 355 
turn of a Writ of Covenant to | 2 


7. Where in Troyer by two, one 


Writ abates, 532 


Accep- 


dies after the Day in Bank, the 


: 
15 
ied 


1 
—_—_ oo 
1 ? 


| 
1 


h \.... See Plea, Sc. ſef7. 88. 


Acceptance. 


1. Whether an Acceptance by, 


the Remainder-man be neceſ- 
ſary to complete a Surrender of 


an Eſtate for Life, Page 502 |4 


Accord. 


Account. 


1. Whether Account lies againſt a 
Man as Receiver of Goods to 
Merchandize, 378. 


2 . 
* 0 


2. Indebitatus aſſumpſit lies upon | 


an Account ſtated, and the Ac- |- 


count is at an End, 242 


Aﬀions, See the Diviſions folbies- 
ing; and fee Debt. 


1. In what County, c. Actions | 


may be brought. See UGenue. 
2. Actions pending in Inferior 
Courts are not pleadable in the 
Superior Courts; ſecus of Judg- 
ments obtained there, 6 
3. What Matters may be joined in 
the ſame Action, 


the ſame Cauſe, each of them 
is pleadable in Abatement of 
ern ͥ 33 $01 
5. Where Tenants in Common 


may join in a perſonal Action, 


468 
AQdtions fo2 Wozds. 


1. Of a Counſellor, Mr. R. ad- 

wiſes you to a vexations Suit, 
&c. written in a Letter to his 
Client, actionable, 14 


2. Of a Witneſs, that he forſeore 


himſelf in ſuch a Cauſe ; aver- | 


ring that he ſwore nothing but 


1 3 ORAL * „ — — * » 4 


I. actionable, 


1 


what was material; the Action 
lies for theſe Words, Page 17 
3. Of a Sugar-Baker, to his Cre- 
ditor, he owes more than he i; 
_ worth ; actionable, 18 
Of a Victualler, he puts Line 
in his Ale ; and B. loft his Life 
by Drinking his Ale; whether 

| , Is 

5. He is a Presbyterian, and Fa 
ſigns and prattiſes againſt the 
King and his Intereſt, whether 

actionable, 31 
6. Colloquiugꝝ that 4.'s Houſe was 
© beſet; Oc. and Words, that i; 
 eas:B.:and C. that were about 

to rob A.'s Honſe; whether ac- 
.tionable or not, 46 


| 7. Words, which are not actiona- 


ble in the Caſe of a common 
Perſon, may ſupport an Action of 
Fecandalum Magnatum, 49 


8. Calling a Woman common 


Ihore, &c. not actionable, unleſs 
ſpecial Damage be alledged, 
the Remedy is in the Spiritual 
Court, - 18 F1 


in 9. Upon a Colloquium of a Cauſe 
| ö ko 360, 367 
4. Two Actions being * for 


in the Biſhop's Court concem- 
ing proving a Will, Worcs that 
H. in what Oath he ſwore in 


| - that Buſineſs, ſwore a falſe 


Oath, whether actionable, 55 
10. Guilty of Sacrilege, whether 
actionable, 67 


11. E. H. was brought to Bed of 


too Boys, ſaid of a Feme Sole, 
whether actionable without ipc- 
cial Damage, 80 
1. Thou art a Knavze, a Ly, 
aud a Raſcal, ſaid of a Par- 
ſon, whether ſuable in the Spi- 
ritual Court, ibid. 


13. Of 


contained in the 


foregoin 0 Caſes. 


FW 


1 Of Lands, that A. had mort- 
aged them, and had not Power 
to ſell, per quod, | Page 274 
| Thou art thy Maſter's IV hore, 
&c. lies not, without ſpecial 
Danse, „„ tr 274 
15. A. is Witch, lies not, 275 


14 


lif, and that if he kept him he 
would never let a Foot of Land, 
= | ibid. 
17. Thou haſt a Baſtard, Q: i bid. 

18. Of a Man who uſed to buy 


and ſell Timber, Thou art a 


19. Colloquium of a Dyer, I will 
prove him a Rogue, and he 
cheated me, lies, 276 
20. Of an Attorney, he is a cheat- 
ins Knave, and takes extraor- 


oben Letters and takes out Bills 
of Exchange, per quod he loſt 
his Imployment, lies not with- 
out a Colloquium of his Imploy- 
ment, ; tbid. 
22. Of a Midwife, which diſpa- 
rage her in her Imployment, lies, 

Fo: 277, 278 


more, lies not, 


25. Of a Dancing-Miſtreſs, he is 
a Man, and got J. S. with Child, 


256. She kept a Bawdy-houſe, lies, 


278 


28. Papiſt and Penſioner, Q. 279 
39. Of Sir 7's Bailiff, he i a 


6 


16. Words of a Gentleman's Bai- 


Kind of a broken Fellow, Q. ibid. 


23, Calling Pick-pocker, without 


277 
24. He is a Heretic, &c. Q. ibid. 


by which fhe loft her Scholars, 
without ſaying whom, O, ibid. 


F 27 

27. He killed a Man, and if he 
had not given Money, &c. he had 
ſuffered, lies, ibid. 


cheating Rogue, and hath cheat- 


1 


ed Sir F. without more, lies 
a Page 279 
zo. He ig a thicving Rogue, and 
T will prove it, lies. Secus of 
 thieviſh, Q. * 
31. Of a Taylor, be loft bis Cre- 


not, without ſpecial Damage 
laid, 280 
32. Of a Deputy-Lieutenant, &c. 
he is a Papiſt and Penſioner, 
&c. lies, 3 ibid. 
33. Of a Juſtice, Gc. He is a Pa- 
piſt, Penſioner, &c. lies, 530 


Actions on Statutes. 


1. Where an Action on 5 El. for 
exerciſiug a Trade, &c. ſhall be 


brought, 64 


| 2, How a Diſcharge againſt an 
dinary Fees, lies, ibid. 
21. Of a Letter Carrier, he breaks 


Act of Parliament by Proviſo 
therein, or otherwiſe, is to be 
pleaded, 128 


Action on the Cale. 
1. Action againſt the Mayor of 


Bridgmaſter, for not ſuffering 
Plaintiff to Poll, &c. lies, 15 
2. For a vexatious Suit, whether 


it lies, or not; and in what 


Cale... 29 
3. Whether a mutual Promiſe of 
Marriage be a good Conſidera- 
|, Yolh. _-;- 1 65, 95, 347 
4. Whether a Perſon who has 
Common can maintain his Ac- 
tion againſt an adjoining Occu- 
pier who doth not keep his 
Fences in Repair, 145 
5. Action of the Caſe againſt Co- 
roners for a falſe Return, whe- 
ther reſtrained to him who was 
particularly in Fault, or lies a- 


gainſt all, 191 
6 2 6. Caſe 


dit in buying and ſelling, lies 


London, on an Election of a 
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A Table of the Principal Matters 

6. Caſo will not lie for the Huſ- | not join with bis Unele in J. 
band for beating his Wife ſo | fending a Suit concerning wy 
that ſhe dies of it, Page 224 | this is not a ſufficient Conſiders: 

7. See Return, ſedt. Zo Sheriff, tion, unleſs he had ſhewed he 
__ 7 7% 2009, 225 | was Heir to his Urcle, or fomc 
8. Where an Action on the Caſe | ſuch Inducement, Page 21 
In the Nature of an Action of z. When the Statute of Limits. 
'Treſpaſs, is brought for meſne | tions is to be pleaded with re— 

| Profits, whether there ſhall be | ſpe& to the Cauſe of Action 
more Cofts than Damages, 226 | accruing, and not to the Time 
9. In Caſe for a Nufance, the Re- of the Promiſe, | 
moval of it is not a good Plea, | 


———j—ꝝ 


22 
. In Tndebitatus aſſumpſit the 4, 
Sag 230 ſunpfit is the Gr the 15 
10. Whether the late Churchear- tion, the Indebitarus is but the. 
dens may maintain an Action] Inducement, 8 
on the Caſe on a Promiſe to | 5. Where a Man aſſumes to pay, or 
pay Money for Repair of the | make it appear to J. F. that 
Church; and on what Conſi-] he has paid, how he is to plead 
Jderation, _. [7 el 114 
11. Whether Cafe lies for falſly | 5. The Delivery up of an Obliga- 
and maliciovly cauſing to be tion is a good Conſideration for 
e, , RT. * hd. 
12, Whether Caſe lies againſt a |7, On an Aſſumpſit to fave the 
Sheriff for a double Return of | Plaintiff harmleſs concerning 
Members to Parliament, 380, | certain Goods, whether he i 
OT 387, 390, 430 bound to alledge any Thing 

13. Caſe lies either againſt Owners | farther than a Recovery in Tro- 
or Maſter of a Ship, for dama- oer againſt him, 124, 130 
ging Goods, 49 8. In Aſſumpſit againſt the Heir, on 
13. Whether the Leffor or Leſſee | Conlideration of Forbcarance to 
m Ejectment can mamtain an ſue him for his Father's Bond- 
Action for the meſne Profits, | Debt, it muſt appear upon tho 
8 Eg: 334 | Record that the Heir was bound, 
Aktion Popular. 9. Whether it be a good Conſidera- 

See Plea, ect. eh I tion, that the Defendant would 


e 125 pay ten Pounds if the Plaintift 
Aﬀion fur .afſumpſit. n would ſwear before a Juſtice ot 
See Aﬀfon on the Cale 2 Peace that it was due, 133 
des Amon on THe Tüte, ge. 3. 10. Where in Conſideration of for 
1. Whether an AIimupfit will lie] bearing to ſue B. on his Bond, 
upon a Bill of Exchange arcept- | A. promiſes to pay on ſuch 4 
+ -6d, wig ap e,, | Day, if B. doth not, be a good 
2. A Promife to pay ten Poumds in Conſideration in Aſampfit, 16! 
Conſideration the Plaintiff would — 
bY Aka cap 


"— 


A „ 6 2555 


11, Whete 


/ 


* 


contained in the foregoing Caſes. 


bn 


11. Where the Conſideration in | 


Iſumpſit ſhall be held mutual, 
and not conditional, Page 195 
12. Whether a Diſcharge by Parol 
be a good Plea in an Action ſur 


Aſumpſit, WMid. 
13. Whether Indebitatus Aſſumpſit 


is 


mitations, 208 

14. What Delivery of Goods is a 

good Conſideration in Aſſumpſit 

| | 212 

15. Where a parol Diſcharge may 

be pleaded to a parol Promiſe, 
or not, 


| 230 
16. Aſumpſit lies for Tithes fold, | 


es 234 
17. Indebitatus Aſſumpſit lies upon 


an Account ſtated, and the Ac- 


count is at an End, 242 
18. What ſufficient Subſtance to 
ſupport an Averment, 
19. A Promiſe to pay within a 


Time Requeſt may be made, 
. : 346 
20, Whether Indebitatus Aſumpſit 
for divers Thiwgs be good, 350, 
P | 357 

21, Whether Trover and Aſſumpſit 
will lie in the ſame Declaration, 

: . 360, 367 

22, Where the Executors promiſe 
to pay in Conſideration that the 
Teſtator was indebted, will bind 


or not, 


.. 499 
23, Whether Judebitatus Aſumpſit 


lies for the Duty of Scavenger, 

pp 433 
24. Promiſe to pay ſo much if the 
Detendant did not beat J. . ill, 


25. dec 'Conlideratton, „ect. 16. 


263 


'faved to an Infant by the 2 
Exception in the Statute of Li- 


——_—____> 


** 


— 
5 


26. Whether promiſe to pay in 
Conſideration of forbearing to 
ſue, be good, not, Page 439 

27. A Requeſt not neceſſary upon 
a general Promiſe, ibid. 

28. What Interruption will ſup- 

port an Action upon a Promiſe 
tor quiet Enjoyment, 450 

29. Whether a Stranger's Promiſe 
to pay in Conſideration of A- 
batement, binds him, 464. 

30. See Marriage, ect. 6. 

31. APromiſe is made to A. (from 
whom the Conſideration moves) 
for the Benefit of B. whether B. 
can maintain the Action, 471 

32. Whether a general Indebitatus 

lies by an Officer, againſt a Per- 
ſcn who uſurped the Office, for 
the Fees, 473, 478 

33. Whether Indebitatus Aſſumpſit 
may lie againſt an Infant for a 
Horſe, $31; 


34. Forbearance to ſue the Admi- 
Month upon Requeſt, at what | 


niſtrator a good Conſideration ; 
but muſt be in Writing ſince the 

Statute of Frauds, I 
35. Whether a Promiſe of Mar- 
riage, not reduced to Writing, be 
within the Statutes of Frauds, 
ſee Marriage, e. 1. 541. 
Addition. See Dignitv. 


Adminiſtratoz, (See Executs2.) 
1. How a Perfon ſued as Admini- 
ſtrator, whoſe Adminiſtration is 
revoked, is to plead to defend 
himſelf, in an Action brought, 13 
2. A Statute-Staple of the Plain- 
_ tiff's, and a Defe& of Aſſets, 
pleaded to the Plaintiff's Action 
of Debt upon a Bond, 43 
3. Whether a Debt upon Contract 
be Aſſets where the Debtor lives, 


or 


A 


. JJ. 


7 able 2 the Pri neipal SR 


or hall follow the Creditor, 


Page 102 
4. How Debt ſhall be brought 


againſt an Adminiſtrator or Ex- 
 ecutor, for Rent incurred upon 


1714 


a Term, Oc. 
* 5 an Adminiſtrator may 


wave a Term, or ſhall be char- 


ged with the Rent, though he | 


+ ham not Aſſets, 


L971, 172 


The Power of Adminiſtrators |. 
in preferring Creditors, by ſuf- | 


fering Judgments, 255 
7. What Ordinary, Oc. ſhall grant 
__ Adminiſtration, gen 17 by 
8. Whether 
be granted to a Guardian in 
Right of three Minors againſt 
one berſon of full Age, 258 
9. Adminiſtrator durante ; minore 
etate ſtands:in the Place of the 
Executor, 288 
10. Whether the whole Blood ſhall 
be preferred in Adminiſtration or 
Diſtribution, 288, 294 
11. Whether Diſtribution ſhall be 


between an Aunt and the Chil- | 


dren of another Aunt of the | 
Deceaſed, 
12. No Diſtribution between a 
Couſin German and the Chil- 
_ dren of another Couſin German, | 

e 
13. Where a prohibition ſhall go 
concerning the granting of Ad- 


miniſtration, and where a Mau- 


4310 372 
14. Whether tbe 8 of an 


. damus, 


Adminiſtrator has any, and what | 
Intereſt in a 'Term which be- 
longed to the Inteſtate, 


402 
15. A Adminiſtration 3 mi- 


3 


296, 297, 298 


392, | 
F > ut ſenible, 


Amis en ſhall | 


Z 


more tate of ſix, determines 


when one attains the Age of of 
ſeventeen Years compleat, Page 
16. Whether it is a Deoaftaon i 
an Adminiſtrator who make; a 
Compoſition for Money (which 
he never receives) with a Stran- 
ger who poſſeſſed Goods of the 
Inteſtate, 442 
517. Whether Adminiſtration grant- 
ed can have any legal Effe, 
where a Will appointing an Ex- 
ecutor afterwards appears, 445 
18. Adminiſtration granted to a 
Party intereſted by Virtue of an 
Agreement, in Preference to the 
| — of Kin who was not to have 
NE" farther Benefit of the Eſtate! 
90 
19. Adminiſtrator may bind * 
ſelf in Conſideration of For- 
bearance, 532 
20. Whether Adminiſtration ob. 
tained after Action brought will 
warrant a Retainer, 533 
21, See Plea, /ef?. 103, 111, for 
Judgments kept on Foot by 
Fraud. 


NP See Alteptance, 


Alien. 


1. Whether the Perſon and Goods 
of an Alien Enemy, falling into 
the Hands of a Subject, do not 
belong to the King, 39 


Amendment, 


1. Of an ill Plea upon Payment 
of 40. Coſts, after 3 
2. Whether the Name of a Cor 
— Defendants in a Que 
Trop, 


0 


— As. at li. 


-rontained in the foregoing Caſes. 


Inpedit, being miſtaken, ſhall 


be amended, Page 69 
z. Whether the Return of a Ve- 
nire upon a Dies non be a- 
mendable after Verdict, 94 


4. Whether Informations upon pe- 


nal Statutes can be amended,221 

5. Whether a Plea Puig darrein 

' continuance pleaded at Niſi 
prius can be amended, and 
where, 4 

6. The Iſſue-Roll amended by the 

Imparlance-Roll and Bill on the 
File, in what Caſe, and when, 

5 325 

7. Judicial Writs amended, how, 

338 
Amends, See Tender, /ef7. 6. 


Intient Demeſne. See Plea, &c. 
ſect. 7a. 


Appeal. 


1. Whether an Appeal lies from 
the Lord Mayor's Court into 
Chancery, TT. 312 


Appearance. 


1, Feme Covert being ſued for | 


Debt is only to enter an Ap- 
pearance, 210 


4 
4 


2, Appearance ſaves all Defaults 


cven in Inferiar Courts, 468 


Appoztionment. 
1. Whether Biſhops, G c. may ap- 


portion the Rent. See Bent, 
felt. 6. N 


2. See Rent, ſect. 16. 


Appentice. 


1, Whether a Maſter be compel- 
lable to take an Apprentice un- 


der Star. 5 El. or 43 El. or 1 


ac. I, 421 


Appurtenant. 


1. Whether a Man may have a 
Right to bring Water from a 


Houſe, Page 140 


Arreſt. See Gaol, /ef?. 1. Return, 
ſeek. 8. 


Arreſt of Judgment. 


1. Whether Matters which the 
Defendant might-have had Ad- 
vantage of in Pleading ſhall aid 
him in Arreſt of Judgment, af- 
ter a Verdict againſt him, 6 
2. Where one of the Courts in the 
Declaration is inſufficient, and 
intire Damages given, Judgment 
will be arreſted, 161 


- | Aﬀault. See Juftification, cc. 8. 


Aﬀets. 
1. How to plead or reply where 
Aſſets are inſufficient, 28, 44 
2. Whether a Debt upon a Con- 
tract be Aſſets where the Debtor 
lives, or follows the Creditor, 
102 
3. Where Aſſets come to his Hands 
ſhall make a Man Executor de 
ſon tort, although another ad- 
miniſtred to the Deceaſed, 122 


4. Whether an Executor may re- 


tain to pay a Statute in which 
himſelf is bound, and in what 
Caſe, 127 
5. By what Payments an Executor 
durante minore ætate may, or 
may not, ſupport his Plea of 
Plene adminiſtravit, 150 
6. How the Plaintiff in Debt a- 
gainſt an Heir is to reply to a 


7 A cept 


Pond, as appurtenant to his 


| Plea of Riens per Deſcent, ex- 


- Wh. B 4 14 
Dee 


"+. EET 
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1 CRSOTE 


cope fuch a Reverſion Page 
| 160 

7. In what Caſe an Executor or 
Adminiſtrator may be charged 
for Rent, though he have not 
Aſſets, 
8. How an Exccutor or Admini- 
ſtrator is to plead a Recovery 
and Judgment to Debt upon 


an Obligation, 215 


not, vide Stat. V. 3. 


the Deceaſed, 283 
11. The perſonal Eſtate is the na- 


tural Fund for Payment of Debts, 


301 


12. What Money ariſing by the 


Sale of Lands ſhall not be Aſ- 


ſets in Equity, 303 


13. Whether any and what Jewels | 


of the Wife, Thall be Aﬀets to 
y her Husband's D Debts, 


er Debts and Legacies, the 
Debts are to be preferred, 305 
15. Money decreed ſhall be paid 
before a Bond-Debt, 333 


16, Where Aflets in · the Executors 
Hands at the Time of his Pro- 
miſe made ſhall be a good Con- 


ſideration for the Promiſe, 409 
7. See 'Adminiffraton, „ect. 16. 
18. See Plena, fo. 103 
19. What Reverſion, - = is Aﬀſets, | 1 
or not, to pay a Bond-Debt of 
_ the Anceſtor, 5 4298 
20. If there be a Want of Aflets 
a Debt is not extinguiſhed by 
the making ef the 2 5 Ex- 
5 ovutor, | POT EN? ] 
6d orgy 


171; 261, 336 


0 


9. Where Lands deviſed to an 
| Heir ſhall be Aſſets, and where 
248 
10. Whether Bonds 3 by an 

Executor or Adminiſtrator ſhall | 

have any Effe& on the Aſſets of | 


304 | 
> Whore Lands are deviſed to | 


Altignee, 

1. Where an Aſſignee of a Term. 
or the Leſſee may be an 
at the Election of the 2 


Page 326 
2. Whether 8 Power > - 36,377 


_ Allgnees extends to Aſſigns of 
Aſſigns, Gc. = * 476 


Attozney, 

. An Attorney Ambidexter com- 
| mitted and ſtruck out of the 
Roll, 1 74 

. Whether an Attorney's laying 
| out Money for his Client be 
Maintenance, 71,81 

What Method an Attorney is to 
take to recover his Fees, 257 

. Where in Debt againſt an At- 
torney for a Fine ſet for refu- 

ſing to accept an Office in a Cor- 

poration, he may plead his Pri- 

vilege, 407 


Atto2nment. 


. Grantee of Rent reſerved upon 

a Demiſe of Lands might main- 
tain an Action of Debt againſt 
the Leſſee who had attorned to 


"1 
- 


him, before the Srat.4 & 5 Aune, 
c. 16. which makes Attornment 
unneceſſary in ſuch Cafe, 1 


| Audita querela. Sce Gaol, ef. 5- 


Averme nt. 


What Circumſtances are neceſ- 
ary to be averred to be done 
by the Plaintiff in his Declara- 
tion in Covenant, Caſe, Oc. 93,95 
2. Whether the Defendant may 
by his Plea aver any Thing con- 
trary to the Condition of his 


Bond, 300 
On ; He 


. 


contained in the foregoing 


* 


— . — — - 
— * , n 


Caſ es: 5 


ä Sa. M> 


. He that juſtifies by Virtue of a 
Cuſtom, is to aver ſo as to 


bring himſelf within the Cu- 


—_ Page 101 
4. Where on a Diſtreſs taken it is 
neceſſary to aver the Life of Ce- 


ſtui que Vie, and when, in an 


Avowry or Juſtification, 107 
5, Where a Fine is pleaded of a 
fourth Part per nomen of a third 
Part, whether an Avenment be 
neceſſary that it is the ſame, 
125 

6. Where a Stranger juſtifies Put- 
ting his Cattle into a Common 
by Licence from the Lord, he 


muſt aver that there was ſuffi⸗- 


cient Common left, 190 
7. Where there is Fraud apparent 
to evade a Statute, there is no 
need to aver it, 200 
8. Where a Right of Common 
need not be expreſly alledged in 
an Action on the Caſe, 214 


1 
0 


| 


9. Whether an Averment by Way | 


of 


8 to the Act of a 
third 


Perſon may be good, 246 


10. Where the Defendant pleads 


that there is another Executor, 
he muſt aver that he is living, 

: T 268 

11. In what Caſe a parol Aver- 
ment ſhall, or ſhall not, be ad- 
mitted to explain a Will, 292,477 


unlawful, it is not neceſſary to 
aver the ill Intention in an In- 
dictment or Information; 327 
13. An Averment which is impoſ- 
lible in Law is ill, 367 
14. Whether a Man may aver a- 
gainſt a Record. 375 
15. What the Plaintiff muſt aver 
who brings Debt upon Bond to 
perform an Award, 415 


| 


12, Where a Thing is neceſſarily | 


— 


16. A Requeſt not neceſlary to be 
| averred upon a general Promiſe, 
Page 439 
17. Where Fraud and Covin are 
averrable or not, 465 


Avoidance. See Lapſe. 

1. Whether the Acceptance of a 
ſecond Benefice avoids the firſt 
at Common Law, 25 

2. Whether a Perſon who avoids 

| his firſt. Benefice by the Accep- 

tance of a Second, and then 
avoids the ſecond by neglecting 
to read the Articles, is there 

| reſtored to the Firſt; ibid. 


| Abo y. 
1. In Avowry for Rent due to Ce- 
ſtui que Vie, whether neceſſary 
| to aver the Life, Gc. 107 


Authozity. 
1. Whether a Warrant from the 
Guardian of the Spiritualties be- 
comes void on the filling the 
See, 457, 463 

Award; OY. 
1. In what Caſe an Award, made 
after a Time mentioned in the 
Submiſſion, ſhall be good, 51 
2. An Award to give mutual Re- 
leaſes is an Award for both Par- 
ties and good, 51, 356 
3. Whether an Award that an In- 
fant and another ſhall do an 
Act, may bind; 623 139 
. Whether an Indictment for Bat- 
tery be included in a general 
Submiſſion of all Controverſies, 

20 
5. An Award to pay 405. for : 
Treſpaſs, Oc. is a good Award 


on both Sides, 204, 765, 
6. Where 


— ¶ v k ̃ m ˙ w — ů!Ñ —uv. . . 7 nn rn We er 
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1 


6. Where an Award, which is void 
in Part, ought to be performed, 


Page 265 


| 7. At what Time Arbitrators may 


chuſe an Umpire, 378 


8. Debt lies upon an Award to 


pay Money, ©" -- 10 
9. — the Plaintiff, in Debt 
upon Bond to perform an A- 
ward, muſt ſhew that it wa, 
ready to be delivered, 415 
10. Award of mutual Releaſes to 
the Time of the Award, whe- 
ther good, 1 462 


11. How an Award in Writing in- 
dented muſt be ſhewn in Plead- 


ing. 467 


B. 
Bail. 


1. IX HERE Bail muſt be 


put in before the Allow- 
ance of a Writ of Error to re- 
verſe an Outlawry, 162 
2. The Sheriff is by Law bound to 
accept of ſufficient Bail, 209 


| 3. A Feme Covert ſhall not be 


held to Bail in Debt, 210 
4. Where and how the Bail may 
plead to Sci fa that a Capias 
ry not ſued againſt the Princi- 
Pal, 


Fo 3 

5. Where Part of the Debt is le- 
vied upon the Principal, whe- 
ther the Bail is liable for the 
Reſidue, 344 

6. Where there are two Judg- 
ments, ig. one againſt the Prin- 
cipal, and another againſt the 
Bail, Error brought by the Bail 
does not remove the Record a- 


gainſt the Principal, 416 


4 7 
. 6 


| 


38 


— 


7. At what Time upon the ſecond 
Sci fa the Bail may bring in 
the Principal, Page 441 


Bailiffs. See Sheriffs, (7. 18. 


» Bankrupt. 
1. Commiſhon of Bankruptcy how 
to iſſue, or be ſuperſeded, 250 

2. Where Payment of Money to 
a Bankrupt may be good, 349 
3. What Buying and Selling of 
Proviſions intended for the Royal 
Navy ſhall not make a Bank- 
rupt, 1 391 
4. Where a Commiſſion of Bank- 
ruptcy ſhall prevail againſt an 
Execution, 1 
5. Of the Relation of Ads of 
Bankruptcy, 539 


Bargain and Sale. 

1. How a Bargain and Sale in- 
rolled ought to be pleaded, 103 
2. Whether a Bargain and Sale 
for a Term be neceſſary to make 

a Perſon capable of a Releaſe, 
1 249 

3. In Replevin, the Avowant who 
intitles himſelf by Bargain and 
Sale, ought to ſnew that it was 
for Money, Ee 


Baron and Feme. 

1. Husband and Wife warrant 
Land againſt them and the Heirs 

of the Feme, ſhe dies, how this 
is to-bind;; -- -: : - -: 1354 157 
2, A Feme Covert ſhall not be 
held to Bail in Debt, 210 
3. Action for beating the Wife, 
how to be brought, and whether 

it ſurvives, — 24 


them, are given for a Prejudice 


4. Where Damages, or Part of 


to 


contained in the foregoing Caſes. 


7 the Wife's Inheritance, ſhe 
- ought to be joined in the Action, 


Page 236| 


Circumſtances which will ren- 
der the Husband liable in an Ac- 
tion for Neceſſaries for his Wife 
after ſne has parted from him, 248 
6. Whether the Husband's Releaſe 
ſhall bar any, and what Suit 
of the Wife in the Spiritual 
Court, | s 234 
J. Whether the Wife can have 
any perſonal Eſtate diſtin& 
from her Husband, and whe- 
ther her Jewels ſhall be Af 
ſets to pay his Debts, 304 
8. Where Husband and Wife bring 
Waſte, and conclude to their 
Disheriſon, it is ill, if the Inhe- 
 ritance belongs only to one 
them, TT 
9. Where the Pleading of the Huſ- 
band alone makes a Diſcontinu- 
ance, : 351 
10. A Habeas Corpus was granted 
where the Husband locked up 
and abuſed his Wife, 
11. What Entry of the Husband 
mall avoid a Fine levied by the 
Wife alone of her Lands, 396 
12, Whether a Bond given before 


5. 


Marriage, by the Husband to 
the Wife, to ſecure her a Pro- 


viſion, be releaſed by the Mar- 
riage, | 512, 515 
13, Where the Husband may re- 
leaſe a Contingency or Poſſibi- 
lity of the Wife's, or not, 512,515 


Ro Barretry, 
1, No Protection in Barretry, 


Baſtard, 


1. Where the reputed Father of a 


Baſtard was adjudged by Juſtices 


of | 


376 


6 


of the Peace, the Spiritual Court 
was prohibited to examine it; 
but allowed to proceed upon the 
_ Fornication, Pape 68 
2. An Order of Juſtices for a yearly 
Payment by reputed Father of 
a Baſtard is naught, 414 
3. Seſſions cannot make the origi- 
nal Order of Baſtardy, 483 


Titles there referred to. 


Bills of Exchange, 

1. What Action will lie, or not, 
upon a Bill of Exchange ac- 
cepted merely, "mk 


%iſhops. Seo Leaſes, ſe. 4. 
Spiritual, &c. 


Bond. 
1. Where the Condition of a Bond 
ſnews it to be given for Main- 
tenance, whether a Demurrer 
lies, e 
2. Whether the Defendant can be 
admitted by Plea to aver any 
Thing contrary to the Condi- 
tion of his Bond, 100 
3. A Bond given to a Sheriff for 
Appearance, void, for varying 
from the Writ, 107 
4+ Quatuor centum lib. in a Bond, 
Luadyingent lib. in the Decla- 
ration; this is well enough, and 
no Variance, * 
5. What ſhall be a fatal Variance 


between the Bond for Appear- 
ance given to the Sheriff. and 
c. the Writ, 118 
359 | 6; The Heir is not bound by the 


Bond of his Anceſtor, if not 
r 


7B 7. What 
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7. What Words make a Bond joint 


and ſeveral, and not joint only, 
Page 127 


8. Whether a Bond of an lafant or 


of another, that the Infant ſhall 
do an Act, be void, 62, 139 
9. What Effect an Obligation ſhall 
have where the Condition is diſ- 

. junctive, and one Part becomes 
| Impoſſible by the Default of the 
G | 228 


10. Condition, if the Obligor do not 


pay the Bond, to be void, is ab- 
ſurd, and the Obligee ſhall re- 
cover, Sg 2 
11, Where taking unlawful Uſury 
ſhall not avoid a Bond, 253 
12. Whether the Bond is forfeited 
where the Condition became im- 
poſſible by the Act of God, 269 
13. Whether an Obligor can plead 
Dureſs upon his Co-obligor, 35 1 
14. Whether a Bond conditioned 


for true Impriſonment be good 


or void, 3 
15. Sce Condition, &. 14. 


16. Variance between the Bond and 


the Declaration, ill, 425 


17. What Eſtate in Land is Aſlets ; 


to pay a Bond-Debt of the An- 
ceſtor, - „»In! 
BVozough⸗Englich. See Gavelkind, 


1. Borough- Engliſh Lands are 
granted to A. his Heirs for three 


Lives, 4. dies, his youngeſt Son | 


ſhall have them, 395, 399 
. Beach. 

1. What ſhall be a Breach of a 

Covenant to ſave harmleſs, 103, 

| | a Pt 

2, Whether a Plea of Pexformance 

of Covenants contained in Inden- 


tures, to diſcharge the Defen- 


3 


| 


dant of a Bond, be good with. 
out a Profert, &c. Page 156 
3. In Covenant to leave the Plain- 
tift a Way fix Foot wide, how 
a Breach ſhall be aſſigned in 
narrowing it, | . 174 
4. Whether the Words Paying and 
Performing in a Leaſe make a 
Condition or not, 194 
5. Whether Covenant to pay 10 J. 
a Ton be broken by not paying 
for three odd Hogſheads, 379 
6. See Condition, /ef?. 114. 


7. Held a Breach of Covenant, in 


a Covenantor,to deprive a Cove- 
nantce of his Election, 397 


1. To reſtrain Foreigners from 
working at Trades in a Corpo- 
ration, whether good, 36 

2. By what Name a Corporation 

may ſue for a Penalty on a By- 

Law, e ibid. 

3. By what Authority By-Laws to 
bind Foreigners may be m | 

1 - 5 ibid. 

4. Where By-Laws in Reſtraint of 

Trade ſhall be adjudged void, 
| 115 


0 


r 
I. Pe R Certainty in Pleading, 


20, 27. Pꝛeſcription, /c. 13: 
Certioꝛari. 
1. In what Caſes a Certiorari lies 


to the Cinque-Ports, or not, 99 


r 
1. How the Sheriff is to take a 
Bond for an Appearance in the 


Chancery, 118 


Cha- 


ſee Declarations, /ecf. 13,17 


3 


contained in the 


2 he. llc. => "_— 


Charity. 
See Devile, ſecf. 16. 


Church and Churchwardens. 


Se Avoidance, Lapſe, Pꝛelenta⸗ 
tion, Quare Jmpedit, 


. How the Impropriator may be 
_ compelled to repair the Chancel, 
N Page 230, 300 
2, Whether the Acceptance of a 
ſecond Benefice avoids the for- 
mer, 5 241 
z. Whether the late Churchcwardens 
may maintain an Action on a 
Promiſe to pay Money for Re- 
pair of the Church, and on what 


Conſideration, 284 
3. How they ought to preſent Ab- 
ſence from Church, 8 


5. By what Method the Spiritual 
Court is to ſettle the Repairs of 
a Church, and inforce Payment, 
5 3 286, 289 

6. What Oath of Office a Church- 
warden may be obliged to take, 
F 288 
7. Whether a Churchwarden may 
preſent after the Expiration of 
his Office, „F 
8. A Churchwarden ſhall not be 
compelled to preſent a particular 
Fen, 298 
9. Whether building an Iſle ſhall 
diſcharge from the Repair of 
the Church, 301 


10. Mandamns lies toſw ear Church- 
wardens, why e 366 
11, Repairing a Chapel of Eaſe a 
good Reaſon for preſcribing to 
be exempt from repairing the 


Church, 70s 468 


— 


mn n Jo th 


foregoing Caſes. 
Cinque-Pozts. 


Priſoner for Debt from thence 
to the Fleet Priſon, and he ſhall 
be there in Execution, Page 12 


| 2, Who ſhall have the Privilege of 


being ſued in a Cinque-Port, for 
a Treſpaſs done there, or not, 


3. whether the Cinque- Ports can 
tax the Lands of Foreigners with- 


in their Precincts, 99 
3. Whether a Certiorari lies to the 
Cinque- Ports, or not, ibia. 


Coin. Sec Trralon, / ect. 3. 


Common. Sec Joint, &c. ec. 1 1. 


1. Cuſtom for Common from the 
Time of Reaping till the Land 
be ſowed again, gives a Right 

to Common through the whole 

Tear, ſo often as the Land lies 
fallow, 2: 

2. Common preſcribed for till the 

| Land be reſotved with Grain, 
ſowing with Txrnips does not 
anſwer the Preſcription, 51 

3. Common of Eſtovers in a Cor- 
poration how to be preſcribed 
_ 134 

4. Where a Man hath Common 
of Paſture, he is not obliged to 

take Care that the adjoining 

Fences of others be in Repair, 


Fo 145 
5. Whether and in what Caſe a Lord 


ger to put any, and what Cattle 
into the Common, 190 
6. Whether a Cuſtom to incloſe 
Part of the Common may be 
good, 210 


7, What 


1. A Habeas Corpus will remove 


ibid. 


of a Manor may licence a Stran- 


bs ©. 
A 


N 


7. What Remedy one Commoner | 


has againſt another, who ſur- 


charges the Common, Page 273 
8. What Cattle are to be ſaid le- 


vant and couchant upon an Eſtate 
to intitle them to Right of Com- 


„ ibid. 
9. How to be recovered, in what 


Action, 447 


10. How a Commoner may declare | 


in Caſe for eating up his Common, 
| 458 


Common Recovery. SceRecovery. 
Conceſſi. See Warranty, /ef7. 4. 


Condition. 


1. When the Subſtance. of a Con- 
dition ſhall be held ſufficiently 


ſet forth in Pleading, or not, 22 


2. A Demiſe for ſo long as the Te- 
nant pays his Rent, is not a 
Condition, but a Limitation, 23 

3. Whether Notice is neceſſary of 
a Condition to marry with Con- 
ſent, Oc. e 

4. Where a Condition of a Bond 
is illegal, a Demurrer lies, 71,81 

5. Whether a Plea of Performance 
of Covenants contained in In- 

_ dentures to diſcharge the De- 
fendant of a Bond, be good 

without a Profert, &. 156 

6. Whether the Words paying and 

' performing in a Leaſe make a 


Condition or not, Ida 
7. Where a Condition of a Bond is | 


disjunctive, and one Part be- 


comes impoſſible by the Default 


of the Obligee, whether the 
Obligor is excuſed, 70 


8. Where he who is bound to give | 


Notice muſt plead ſpecially, and 


not ſay he gave it according | 


4 
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9. Bond with Condition, that if the 


I 


I 


of Marriage ſhall only be con- 


I 


I 


I 


giving Cauſe of Action, 376 


Confeſſing Leaſe, Entry, Cc. in 


. Forbearance of joining in De- 


n 


to the Form of the Condition, 
| Page ꝛ 


Obligor do not pay the Mon 
the Bond to be void, is abfur} 
and the Obligee ſhall recover, 
3 I hid. 
o. Whether a Bond is forfeited, 
where the Condition becomes 
impoſſible by the Act of God, 
8 269 
1. What Condition in Reſtraint 


ſtrued in Terrorem, 302 
2. Whether a Portion, payable on 
a Condition which becomes im- 
poſſible by the Act of God, ſhall 
be recovered in Equity, 302, 303 
3. Difference between Condition 
precedent and ſubſequent, as to 


4. Bond of Leſſee conditioned to 
perform all Covenants and Con- 
ditions in the Leaſe, whether 
Breach of a Condition in the 
Leaſe which has another For- 
feiture annexed to it, be a Breach 
of the Condition of the Bond, 386 


Confeſſion, 


Ejectment, whether it proves an 
actual Entry where requilite, 46 


Conſideration. 


fence of a Suit is not a ſufficient 
Confideration, where the Party 
did not ſet forth any Advantage 
or Inducement to join, 21 
Whether a mutual Promiſe of 
Marriage be a good Conſidera- 
tion, and how to be laid on the 
Part of the Woman Plaintit, 


65, 95, 347 
| ny Whe- 


— 
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2 


contained in the 


foregoing Caſes. 


3. Whether a Conſideration of for- 
| bearing to ſue, (without ſaying 
how long) be a good Conſidera- 
tion, or without ſaying whom, 
Tage 66, 439 

4. The Delivery up of an Obliga- 
tion is a good Conſideration for 
an Aſſumpſit, I14 
5. Whether a Forbearance to ſue 
the Heir, who does not appear 


upon the Record to be charge: | 
able, be a good Conſideration | 


in Aſumpſit, GO. 
6. In Aſumpſit, whether it will be 
a good Conſideration, that the 
Plaintiff ſwear before a Juſtice 
of Peace that the Money is due, 
0 Ce | | es | 133 
7. Where 4. promiſes to pay, if 
B. did not, in Conſideration of 
forbearing to ſue B. on his Bond, 
be a good Conſideration in 4/- 
ſumpſit, 161 
8. Where in Aſſumpſit the Conſi- 
deration ſhall be held a mutual 
Promiſe, and not a Condition 
precedent, N 
9. What Delivery of Goods is a 
good Conſideration in Aſumpſit, 
5 n 

10. Whether a Pepper- Corn Rent 
be a ſufficient Conſideration to 
raiſe an Uſe, 249, 368 
11. Whether Abſolution of the 
Defendants Mother from Ex- 
communication be a good Con- 
ſideration for a Promiſe to pay 
Money to Church-wardens for 
the —_ of the Church, 284 
12. Whether Money ought to be 
the Conſideration of a Bargain 
and Sale of Land, 344 
13. Where a Preſcription is for a 
Toll, a reaſonable Conſideration 


of it, 


195 | 


mult be ſuppoſed for the Ground 
Page 355 
14. Whether 4ſwmpſit for divers 
Things and Merchandizes be 
well, 5 335, 357 
15. Where the Executor's Promiſe 
to pay in Conſideration that 
the Teſtator was indebted, will 
bind or not, | 409 


16. Promiſe by Executor to pay, 


if J. S. take Adminiſtration to 
his Debtor J. N. no good Con- 
ſideration, 5 

17. See Covenant, /c. 23. 

18, Whether a Stranger's Promiſe 
to pay Money in Conſideration 
of abating Part, will bind, 464. 

19. See Marriage, ſe&. 6. 

20, A Promiſe is made to 4. (from 
whom the Conſideration moves) 
for the Benefit of B. whether 


B. can maintain the Action, 


427 
21. Whether Forbcarance to ſue 


the Adminiſtrator be a good 
Conſideration, - but muſt be in 
Writing ſince the Statute of 
Frauds, — IR 


Conſtables. 


1. High Conſtables when ordained, 
and how choſen, . 2211" g46 


Continuance and Diſcontinuance. 


1. A Plea Puis darrein Continu- 
ance pleaded at Niſi prius ought 
to be proved there, 252 


Continuando. 29, 102, 103, 432, 
448. 


Convey⸗ 


A Table of the Principal 


i. 
in 
. 


Matters 


— 


Conveyance. See Covenant, Deed, 
Eſtate, ſect. 20. Fine, Leaſe, 
Recovery, Releaſe, Uſes, ſect. 7. 


1, What ſhall amount to a Co- 
venant to ſtand ſeiſed, Page 645, 
460, 469 


Conviitions, 


1. How far a Conviction of Deer- | 
ſtealing before a Juſtice upon 


Star. 13 Car. 2. examinable in 


2. Convictions for ſelling by wrong | 


Meaſures are before a Juſtice 
of Peace, 


See Jurisdittion, /ect. 39. 
Conuſance, See Jurisdidtion. 


i Copyholds. 


1. Whether Admittance to a Re- | 


verſion after a Tenancy for Life 


will make a Poſe ſſio fratris of | 


a Copyhold, 4 


5 
2. Whether Tenant for Life of a 


Copyhold Eſtate, ſuffering a | 
Recovery in the Court-Baron, | 
. forfeits to the Lord, or to the 


Remainder-man in Fee, 192 
3- What Surrender of a Copyhold, 
to a Diſſeiſor Lord, will extin- 
guiſh the Intereſt of the Copy- 
bolder, 245 
4. Whether a Remainder of a Co- 
pyhold may be limited upon a 
contingent Fee, - 269 
5. Whether a good Cuſtom for a 
Copyholder to pay a Year's Va- 
lue as at the Time of Admit- 


tance, 494 
6. Where a Cuſtom ſhall not bind 


an Infant, ſee Cuſtom, ſect. 23. | 
1 ER 


nee | 


267 


7. What Cuſtoms may be reaſon 
able with Reſpect to Fines for 
Admittance, Page 474 
8. Where Copyholds ſhall be de- 
ſtroyed, or not, by leaſing them, 
| 0 
9. Leaſing and want of Repair ans 
both Forfeitures, and the Wi. 
dow thereby loſes her Pree- 
Bench, 516 


Cozoners, 
1. Where for a falſe Return an 
Action of the Caſe lies againſt 
all the Coroners of a County, 


. 
2. Whether an Inquiſition finding 
Felo de ſe be traverſable, 419 


Coppoꝛations. 

1. Whether they may make By- 
Laws to bind Foreigners, and 
by what Authority, 36 

2. By what Name they may ſuo 
for a Penalty on a By-Law, ibid. 

3. Whether the Plaintiff bringing 

a Oware Impedit againſt a Cor- 

| poration, and miſtaking their 
Name, ſhall be allowed to a- 
mend his Writ, p-- 

4. Whether the Cinque Ports can 

tax the Lands of Foreigners 

within their Diſtricts, 99 

5. Common of Eſtovers belonging 

to a Corporation, how to be 

preſcribed for, n 

6. Whether the King may grant 

a Diſpenſation to a Corporation 


againſt a Statute, 85, 115, 128, 
F 
7. The Goods of a Corporation 


may be taken by Force of the 
Cuſtom of foreign Attachment 
in London, 207 


s. See Attoznep, ef? 4: 


9, Whe⸗ 


8 8 — 


a — 


—— 


contained in the fores 


* 
— 


ing Caſ, "I 


9. Whether a Corporation muſt 
determine it's Will under Seal, 
0 Page 428 

10. Whether a Mandamus may be 
well directed to Part of a Cor- 
poration, 441 
11, What Numbers of Corpora- 
tions Aggregato can do valid 
Acts, 


Coſts. | 


1. Where a Prohibition ſhall ex- 
tend to Coſts in the Spiritual 
Court, after Sentence, and 
where not, 

2. The Spiritual Court has Juriſ- 
dition to award Coſts in Suits 
there, 129 

z. In what Caſes there may be 
more Coſts than Damages, or 
not, within the Statute, 214, 365, 

Sy 374, 394 

4- Whether there ſhall be more 
Coſts than Damages, where Treſ- 
paſs, by way of Action on the 
Cafe, is brought for meſne Pro- 
fits, 226 

5. Whether an Infant, Leſſor in E- 
jectment, may be obliged to pay 
Colts, 3 

6. Whether an Executor ſhall pay 
Coſts 
brought upon an Account ſtated 
by himſelf, 424 

7. Whether due for not executing 
a Writ of Inquiry, after Notice 
given, | | 435 

d. Whether Coſts are due by 
4 Jac. 1. c. 3. upon a Non-pros 
in Debt upon Srat. 2 E. 6. 475 


Covenant. 1 
1. Covenant that the Plaintiff ſhall 


oy an Office as long as the De- 


o 
. 


* 


—— 


\ 


204 | 


75 | 


N 


upon a Nonſuit, in Debt 


Stat. 


1 


| 


another Office ; the Defendant 
ſurrenders the latter Office, the 
Plaintiff is diſturbed in the for- 
mer, an Action of Covenant does 
not lie, Page 24, 18, 20 
2. Whether he who pleads Perfor- 
mance of the Covenants in a 
Leaſe is bound to ſet forth what 
the Covenants are, 20 
3. Where the Vendee of Lands 
ſhall maintain an Action upon 
the Vendor's Covenant that he 
had a good Title, although the 
Sale is become void by Non- 
payment of Money at a certain 
Day, ** 
4. Where in Covenant the Plaintiff 
is to do the firſt Act, he is to 
aver it to be done, 93, 95 
5. Whether in a Declaration in 
Covenant for quiet Injoy ment, 
it be ſufficient to follow the 
Words of the Covenant, 103 
6. Covenant to deliver Poſſeſſion 
upon a Leaſe to be made, ſhall 
be intended accordingly; and not 
a naked Poſſeſſion without the 
Leaſe, 5 1141 
7. The Defendant covenanted, that 
the Plaintiff ſhall enjoy, Oc. the 
Plaintiff is not obliged to do a 
tortious Act, by Entry upon a 
lavwful Poſſeſſion, TY 
8. Covenant by an Obligor to ſave 
his Co- obligor harmleſs from the 
Breach of a Bond, whether a 
Recovery againſt the Co- obligor 
be a Breach, TS 142 
9. What may be a proper Cove- 
' nant in a Leaſe to charge the 


Leſſee with future Parliamen- 


tary Taxes, I 


10, Whether a Plea of Performance 
of Covenants contained in In- 


ndant or any under him have | 


the De- 


fendant 


dentures, to diſcharge 


4 
75 
. 


* 


„ 


125 15. Whether a Covenant made to 


1 Fe raiſed by Covenants to ſtand 


; 20. Whether Covenant to pay ſo 
paying for three odd Hogſheads, 


21. Held a Breach of Covenant 
where the Covenantor deprived 


2 hold, Je] 
e e 


— 


XA able of the Principal Matters 


* 


fendant of a Bond, be good 
without a Profert, &c. Page 156 


11. In Covenant to leave a Way | 


ſix Foot wide, how to declare 
for narrowing it, 174 
12. Whether the Words paying and 
performing in a Covenant in a 
Leaſe, make a Condition, or 
. e 194 
13. By what Words Covenants not 
broken may be releaſed, or not, 

| 235 


14. 4. and B. covenant for them- | 


ſelves and every of them, that 
if they renew, they will aſſign, 
this is a joint and ſeveral Cove- 
4 248 
a Sheriff to deliver the Goods 
of a Felon, on his Conviction, 
2 ( 
16. Whether the Executor ſhall 
be charged in Covenant for Rent 
incurred in his own Time, 336 
17. What Uſes or Eſtates may be 


* 


ſeiſed, 351, 369 


is. What Words may amount to 


an implicit Covenant, or not, 368 
19. Whether, upon an expreſs Co- 
venant, an Executor may be 
charged for Non- payment of 
Rent after Aſſignment, 377 


much a Tun be broken by not 


1 


the Covenantee of his Election, 


| ns 7 pO + 5; Þ ; 
22, What Words amount to a Co- | 


venant, or not, in caſe of a Free- 
44 


23. Whether the Aſſignment of a 
Patent which appears to be void 
in Law, be a good Conſidera- 
tion for the Payment of an An- 
nuit „ 4 e 
24. What Interruption will mate 
tain an Action upon a Covenant 
for quiet Enjoyment, 450 
25. What ſhall amount to a Co- 
venant to ſtand ſeiſed, 460, 469 
26, What ſufficient Performance of 
4 Covenant to deliver up Poſ- 
ſeſſion, — 462 
27. Whether a Breach of Cove- 
nant be releaſed by all Right 
and Demand to the Teftator's 


 Eftate, 474 


Courts. 
1. Sce Cinque Pozts, Jurisdic⸗ 
tion, Spiritual Courts. 
2. Nothing ſhall be intended with- 
in Inferior Juriſdictions; every 

Thing material muſt be ex- 
_  preſly alledged. Secus of Supe- 
--rior Courts, 104, 314, 315 
3. Whether an Officer of an Infe- 
rior Court be anſwerable for an 
Eſcape, where the Cauſe of Ac- 
tion did not ariſe within the Ju- 
riſdiction, oY 
4. What Hundred-Courts are an- 
nexed to the Sheriftwicks by 
Stat. 14 E. 3. c. 9. 204 
5. Whether Wager of Law lies in 
Debt upon a Judgment in a 
Court- Baron, 213 
6. What Writs of Habeas Corpus 
may be ſued out of the Court 
f. C. B. or not, 224, 253 
. Where the Plea muſt ſhew that 
the Cauſe was within the Juriſ- 
- diction of the - Inferior Court, 
, 260, 266 


3 8. Whe⸗ 


— — 


contained. in the 


foregoing Caſes. 1 


s. . W /hether after Verdid in a tran- 
fitory Action, a Prohibition lies | 
to an Inferior Court, the Matter | 
ariſing out of their Juriſdiction, 
Page 235 
9. The Court of Chancery will 
_ retain a Bill for Tithes, 303 
10, Whether an Appeal lies from 


Chancery, 312 
11. Before whom, and how often, 
the County- Court is to be held | 
in a County Palatine, 315, 319 
12. Whether a Cuſtom in an In- 
ferior Court to try by ſix Jurors, 
be good, or not, 317, 318 


Record appears to be without 
the Juriſdiction of the Inferior 
Court, it is Error; how, if it 
does not appear to be within the 
Juriſdiction, 0. © + 00 
14. What will juſtify the Officer 
who executes the Proceſs of an 
Inferior Court, or not, 320, 321, 

* "88 


ſtribution under the Statute, 320 
16. The Court of Exchequer has 


the Revenue, 331 
17. Money decreed ſhall be paid 
before a Bond-Debt, 333 
18. The Effect of Preſentments 3 in 
Leets or Swainmotes, 3 39 
19. Of Court-Leets, 348 
20. Of Juſtices of Oyer and Ter 
miner, and of Gaol-Delivery, 
their Power to proceed upon In- 
dictments taken before aer 
of peace, 

21. The Court of Seſſions of the 


Peace have Power over any ſin- 
gle Juſtice, 3 


the Lord Mayor's Court into 


13. Where the Matter upon the | 


15. What Courts ſhall compel Di 


a proper Juriſdiction relating to 


22. Whether an Inferior Count can 
hold Plea of Freehold, 1 4 


23. Where a Court is held To 
" Calves Patent there can be no 
Cuſtom of that Court, 361 

24. Whether Actions commenced 
in Inferior Courts, and removed 
to the Superior, are within that 
Statute which enacts no more 
Coſts than Damages, 365, 374 

25. Whether an Action Cui tam 

muſt be brought in the proper 
County only, 377, 534. 

26. Whether Commiſſioners of 
Oyer and Terminer may try Of- 
fenders the Day the Indictment 
is found, 397, 406 

27. The Court of B. R. has Ju- 
riſdiction of all Statute Of- 


| fences, unleſs there be . 


tory Words, 

28. Whether the Court of BR. R. 
take any Conuſance of Matters 

in Parliament, 453 

29. Appearance ſaves all Defaults 
even in Inferior Courts, 468 

30. Court-Leet and Court Baron 
held together, 525 


Creditoz, See Aﬀets, Debt. 


Curate. 

Whether a Curate who has agreed 
for a Stipend ſhall be allowed 
to ſue for a greater allowed by 
the Biſhop, 70 


Cuſtom. Sce Common, London, 
1. All Cuſtoms are contrary to the 
Common Law, and therefore 
ſhall be taken ſtrictly, 45, 263 
2. The Collateral Cuſtoms attend- 
ing Gavelkind Lands are not 


| taken away TR an Act of Parlia- 


7D ment 


4 e 


Py 


mach . 1 — 
A Table of 


the P 


* 


rincipal Matters 


— — 


ment which diſgavels the Lands, 
but only the Cuſtom of Parti- 
bility among Males, Page 47 
3. Every Cuſtom ſuppoſes a Law, 
and if it be not unreaſonable, is 
good, 12 . 
4. He who pleads a Cuſtom muſt 
by his Plea bring himſelf within 
the Cuſtom, 101, 356 

5. Whero a Cuſtom mult be plead- 


ed or not, to juſtify a Diſtreſs | 
| 103 


taken, 0: 
6. The collateral Cuſtom uſually 


found attendant on Gavelkind | 


Lands are not Part of that 'Te- 
nure, but remain tho' the Land 
be diſgavelled, 

7. Whether a Cuſtom is triable in 
the Spiritual Courts, 


ſtoms or not, 203 


9s The Goods of A Corporation | 
a foreign Attachment in London, 


ra ad 207 
10. Whether a Cuſtom to incloſe 


Part of the Common may be 

. to Be] 
11. A Cuſtom to har Remainders 
by Surrender will not warrant | 


f good, TU, 


: o 


the doing it by Fine, 263 


12, A Cuſtom.in London and Nor- | | 
wich in pleading to an Action 


upon a Bond. 281 
13. Whether a Cuſtom of an infe- 


rior Court may make good a 


Capias for the firſt Proceſs, 314, | 


14. A Cuſtom may warrant the | 


. holding of an inferior -Court 


. otherwiſe than by Common Law, | 
316,919 


15. Cuſtoms may be laid in Coun- 
ties which cannot be laid in tefler 
Piecindts 315,319 

| 4 ( i | 


105, 34 


| 7 805 129 
8. Where Statutes take away Cu- 


16. Whether a Cuſtom in an infe- 
rior Court to try by ſix Jurors 
be good, Page 317, 318, 322 

17. Every Cuſtom ſuppoſes an Act 
of Parliament, or ſomething 
equivalent, | 319 

18, Where a Court is held by Let- 
ters Patent, there can be no G. 
ſtom of that Court, 361 

19. Cuſtom of India found, con- 
cerning buying and ſelling of 
Slaves, | 

20. Cuſtom, how to be laid in a 
Declaration, 3 

21. Cuſtoms cannot bind, unleſs 
they be reaſonable, I bid. 

22. Whether a good Cuſtom for a 
Copyholder to pay a Year's Va- 
lue as it is at the Time of Ad- 
mitten, 094 

23. Whether a Cuſtom in a Manor 

of Forfeiture for not coming in 

to be admitted upon Proclama- 
tions made, ſhall bind an Infant, 
| 3 494 

24. What Cuſtoms may be reaſon- 

able with reſpect to Fines for 

Admittance, . ibid, 

D, 
Damages. 

1 Amages intire aſſeſſed in 
IL # Treſpaſs for cutting and 
carrying away Timber, and well; 
tho' upon a Statute which only 
mentions Goods taken away, for 
the Cutting, c. make but one 
intire Treſpaſs, 22 


2. When intire Damages are given 
in Treſpaſs, and Part of the Treſ- 


udgment ſhall be arreſted, 82 


3. Where 


31 


contained in the foregoing Caſes. 


-” . Ro 


r 


© Re . 


3. Where one of the Counts in a 
Declaration is infufficient,, and 


intire Damages are given, Judg- 
ment will be arreſted, Page 161 
4. Damages may be increaſed upon 
View of a Maihem, 173 


5, In what Caſes there may be | 


more Coſts than Damages, or 

not, 214 
Debt, Debtoz. 

1. Debt lay for Rent reſerved up- 


on a Demiſe, in Favour of the | 
Grantee, if Attornment was had | 


before the Stat. 4 & 5 A. c. 16. 
And note; Since that Statute 
Attornment is not neceſſary in 
ſuch Caſes, be 1 
2. A Debt may be extinguiſhed, if 
Goods to the Value of it come 
to the Hands of the Debtee, as 
Executor of the Executor of one 
of the Obligors, 5 
3. What Debts are or are not liab 
to the Cuſtom of London of fo- 
reign Attachment, 6 
3. Whether the bringing the Writ 


* 


i be a ſufficient Demand of a Debt, | 


113 


5. Whether the Jewels of the Wife 


ſhall be Affets to. 
| band's Debts, . - 
6, Where Debts fhall be 


pay the Huſ- 


. 
preferred 


to Legacies, upon a Deviſe of 


Lands for Payment, 305 
7. Where a Debtor by his own un- 
fair Management rendred him- 
ſelf liable to be twice charged, 
> 12 

d. Where the third 8 
ſhall protect himſelf, by buying 
in the eldeſt, 331 


9. How and where the King's Cres | 
| Citors are to apply for Relief 


49 
Ce | 


Sn IS 


for a Debt charged upon his he- 
roeditary Revenue, Page 331 
10. A Sum of Money decreed ſhal 
be paid before a Bond-Debt, 333 
11. Where Debt for Rent will lie 
upon a Contract, tho' there be 
neither a Reverſion nor Decd, 

| | 398 
12. One Bond delivered up in Sa- 
tisfaction of another a good Plea, 
$33 
Aſſets, 
a Debt is not extinguiſhed by 
making the Obligor Executor, 
„ | FRG 

14. See Exetutoꝛs, ſect. 17, 24, 28. 
Moztgage, /ect. 2. Plea, /elz. 


103. 


; 


| 


13. If there be a Want of 


Declarations. 

1. In Freſpaſs for cutting down his 
Hedges, and taking his Aſhes, 
(without ſaying how many) may 
be demurred to, but will be well 

enough after Verdict, 50 
2. Judgment arreſted for want of 

mentioning the Thing in Cer- 

_ tainty in Trover, 1 
3. Whether an Avowry for a Rent- 
charge granted out of 20 Acres, 
by the Name of all his Lands at 
B. (which are 200 Acres) be a 
Repugnancy, 57 
4. 4 in Treſpaſs for cut- 
ting Graſs, (5c. with a Contiuu- 
audo for about thirteen Months, 
intire Damages given, whether 
well, or Judgment to be arreſted, 

| 1 82 

5. Where the Plaintiff is to do the 

firſt Act, he is to aver it to be 
done in his Declaration upon a 
Covenant, Caſe, &c. 93,95 


| | 6, Whe⸗ 


— U——— 


2 4 G — Aman 
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6. Whether in a Declaration in 


Covenant it be ſufficient to fol- 


low the Words of the Covenant, 
5 8 Page 103 
7. Quatuor centum lib. in a Bond, 
and quadringent lib, in the De- 
claration, this is well enough, 
and no Variance, 1 
8. The Plaintiff declares upon a 
Covenant that he ſhall enjoy, 
and ſhews a lawful Poſſeſſion in 
a third Perſon; he need not al- 
ledge that he entred, that being 
& tortious Act, 79 
9. In Aſumpſit to ſave harmleſs, 
concerning Goods, whether the 
Plaintiff is to ſhew any thing 
farther than a Recovery in 
Troder againſt him, 124, 130 
10. In a Declaration ſur aſſumpſit 
againſt an Heir, in Conſideration 
of forbearing to ſue him upon 
his Father's Bond, it muſt ap- 
pear that the Heir was bound, 

PI f 

11. Upon a Covenant to ſave harm- 
leſs againſt a Bond, which was 

_ afterwards ſued and recovered, 
whether it be neceſſary to al- 


ledge in the Declaration, that 


the Covenantor did not pay the 


Money, . 11,463 A 


12, Declaration in Ejectment lays 
a Demiſe 10 Jan. habend' 1 Jau. 
and that he entred, and the De- 
fendant poſtea, ſcil. 1 Jan. ejected 
him; whether this be repugnant? 
806 


13. A Declaration in Ejectment on 
the Demiſe of two, omitting the 


Surname of one of them, whe- 


ther this be goods hid. 
14. Where one of the Counts in a 


Declaration is inſufficient, and 


/ 


21, How a Preſcription for an Eaſe- 


intire Damages are given, Judg- 
ment will be arreſted, Page 161 
15. In Covenant to leave the Plain. 
tiff a Way ſix Foot wide, how 
to declare for narrowing it, 174 
16. Where in Caſe a Right to 
Common need not be expreſly 
laid in the Declaration, 214 
17. Whether upon Avoidance by 
Ceſſion it be neceſſary to ſet forth 
the Value of the ſecond Bene- 
fice, or that it hath Cure of 
Souls, Oc. . 
18. Whether a Declaration in 
Treſpaſs for breaking Fences, 
with a Continuando, be well, 
5 6 

19. Whether the Dooleration i 
Indeb.aſſumpſit,tordivers'Things 
and Merchandizes, be well, 350, 
20, What Certainty requiſite, — 
what ſhall be intended in a De- 
claration in Trover, 357, 438, 


3 
— 


ment may be laid, "407 
22, Whether Trover and Aſſumpſit 
will lie in the ſame Declaration, 

| T8 360 
23. Whether the Number or Kinds 
of Fiſhes muſt be ſhewn in a 
Declaration for Fiſhing, 407 
24. How Statutes arc to be recited 
in Declarations, 425, 429 
25. Where bad Latin for the Name 
of a 'Thing, or Sum, ſhall vitiate 
a Declaration, 424, 425, 25 

1 44 
26. Whether a Declaration laying 


| a Treſpaſs, &c. within the ſame 


Term, is good or not, 434 
27. Declaration upon a Promiſe, 
in Conſideration that 4. was in, 


debted 


contained in the foregoing Caſes. 


_—_— r 


FR 


debted 20 J. & ultra, ill for the 
Uncertainty, Page 443 
28. A Commoner may declare in 
Caſe for cating up his Common, 
without ſhewing what Eſtate he 
has, . 458 
29. How a Cuſtom is to be laid in 
a Declaration, | 459 
zo. Miſcomputation of treble Value 
helped by Verdict, 532 


Decree. — fines, ſect. 4. 


Deeds. | 

1, Who ought to make a Profert 
of a Deed in Pleading, and for 
what Reaſon, 42, 156 

2. How Deeds of Limitations of 
Uſes are to be conſtrued, being 
made after the Death of the 
eldeſt Son, 76 


3. In Pleading a Dced was deſeri- 


bed by Scriptum factum per J. S. 


and well, 265 
1. Appearance ſaves all Defaults, 
| 468 


Degree. Seo Dignity, 
Delivery. 


1, What Delivery of Goods is a 


good Conſideration in 4ſſumpſit, 


212 


Demand. 
1. A Demiſe for ſo long as the Leſ 
fee pays the Rent, whether a 


Demand is neceſſary to deter- 
mine the Leaſe, 23 


2, No Advantage of a Nomine Pænæ 
without a Demand, and other 


Inſtances, ibid. 
3. In what Caſes a Demand or 
Requeſt to pay a Debt is neceſ- 


? 


ſary, or not, and where the bring- 
ing the Action is a ſuſficient De- 
mand, (Fc. „ 

4. Where a Demand is or is not 
neceſſary to avoid a Leaſe, 242 
5. APromiſe to pay within a Month 
upon Requeſt, at what Time 
Requeſt may be made, 346 


6. Whether a Demand be neceſſary 


where there is a Covenant to 
deliver up Poſſeſſion, or to pay 
Rent, Gc. 462, 463 
7. A Requeſt not neceſſary upon 
a general Promiſe, 439 


Demurrer. 


1. A Demurrer admits whatever 
is well pleaded, and nothing 
more, 38, 531 
2. Whether the Defendant may 
demur where the Condition of 
a Bond is againſt Law, 71, 81 
3. Where the Heir ſhews that an 
Advowſon deſcended to him, and 
that the Church became void in 
the Life-time of his Anceſtor, 
and claims the Preſentation, 
whether a Demurrer lies, 98 
4. Where a Demurrer lies to a Plea 
of a Releaſe Pi darrein Con- 
tinuance, for want of laying a 
Venus. II2 
5. A Demurrer is not a Confeſſion 
of a bad Plea, 198 
6. The Plaintiff may demur to a 
Plea Puig darrein Continuance 
pleaded at Nift Prius, and the 
Defendant is bound to join in 
Demurrer, or ſuffer Judgment, 
c. 8 252 
7. Whether to take Advantage of 
a double Plea there muſt be 
a Special Demurrer, otherwiſe 
where there is Repugnancy or 
Inſufficiency, 25 
7 E De⸗ 
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Aﬀets, Executoz, /eck. 17, 24, 28. 


5. What ſhort Notes in Writing 
by the Teſtator's Direction might | 


„ 


Lhe 


A Table of the Principal Matter 
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| 
Departure. 
1. Plea, that he performed, and 
the Rejoinder is an Excuſe for 
not performing, this is a De- 
parture, | Page 156 
2. Soo Plena, erk. 7 7. 


Devaſtavit. See Adminiſtratoz, 


Diepile. 
1. A Deviſe to diſinherit an Heir 
by Implication, muſt contain a 
neceſſary Implication, 11 
2. Deviſe of Lands to 4. and if 
he die without Heirs, his Brother 
B. to have them; this is an E- 
ſtate-tail in 4. by Implication, 


- 
3. See the foregoing Caſe diffe- 
rently ſtated, and the Judgment 
- . thereppon, - „ 
4. Whether Deviſe of all his Te- 
nant- Right Eſtate paſſes a Fee, 


112 


be a Deviſe of Lands, or not, 
before the Statute of Frauds 


and Perjuries 29 Car. 22 143 
6. A. wills and bequeaths Black- 
_ : acre to his Wife during her | 


Life, and by her to be diſpoſed 
of to ſuch of his Children as 
ſhe ſhould think fit, whether 
ſhe may diſpoſe of the Fee, 149, 
V 163, 176 
7. Deviſe to 4. and B. and if ei- 


ther died, the other to be his 


Heir, Whcther this be a Fee, 


| 235 
8. An executory Deviſe need not 


10. What ſhall be held a new 


12. In what Caſe a parol Aver- 


veſt when the particular Eſtate 
I ] f [ 


| 


9. Deviſe of Land to an Heir with. 


_ deviſed to pious Uſes, 330 


DDP 


determines, nor needs a parti- 
cular Eſtate to ſupport it, Page 


243 


in four Years after the 'Teſtator's 
Death, paying 20 J. whether he 
is in by Deſcent or Purchaſe, and 
what becomes of the Land in 
the mean Time, 248 


Publication of a Will of Lands; 
and whether Lands not had 
when the Will was made, but 
purchaſed afterwards, may paſs 
by it, 264, 292 
11. Deviſe of a Term to 4. for 
Life, and after his Deceaſe to 
B. for Life; who ſhall have the 
Reſidue of it, 272 


ment thall be admitted to ex- 
plain a Will, or not, 292, 477 
13. Deviſe of ſeveral Parcels of 
Land to two Brothers, and if 
either die, the other to be his 
Heir, whether a Fee paſſes, 293 
14. Where the Children ſhail not 
be allowed to ſtand in the Place 
of their Parent, to take Part of 

a perſonal Eſtate bequeathed, 
- qo} 

15. Where Lands are deviſed for 
Payment of Debts and Lega- 

_ cies, the Debts ſhall be prefer- 
med, - 5 >. 66 
16. Who ſhall diſpoſe of Montes 


17. Whether a Charge of Lands 
with Payments ſhall give a Fee 
by Implication, 438, 479 
18. A Deviſe to a Man during his 
Exile, whether a voluntary Ab- 
ſence from his Country conti 
nues the Eſtate, 448 


19. Deviſc 


. 


contained in the foregoing Caſes. 


—_— Tu. "Se" 


19. Deviſe to four for Life, and 
if either die, his Part to the Sur- 
vivors, whether this a Croſs Re- 
mainder veſted, Page 452, 481 
20, Deviſe to his youngeſt Son af- 

ter the Death of his Wife, ſhe 

ſhall not take by Implication ; 
the Heir takes in the mean Time, 


249 | 


21. Where a Deviſe to the Heirs 
Male of a living Perſon ſhall 
be a good Deſcription of. the Per- 
ſon to take, 458, 472 

22, Deviſe to two Sons and the 
Heirs of their Bodies, and if 

they die without Iſſue, Remain- 
der over, gives Croſs Remain- 
ders by Implication, 483 

23, Where contingent Remainders 
to Poſthumous Children were 
deſtroyed by the failing of the 
particular Eſtate, 505 

24. Deviſe to a Son and his Heirs, 
provided if he die before twenty- 
one, or without Iflue, to go to 
a Daughter, whether Fee-{tmple 
or 'Tail, the Son having attained 
twenty-one, | "09 

25, Where an Eſtate for Life in 
A. is firſt deviſed, the Reverſion 
will paſs by general Words in 
another Clauſe, 519 


1, A foreign Knight is a Knight in 


England, 249 


Dilapivations. Sce Spiritual 


Courts, /e##. 31. 
Diſcharge, See Releaſe, ſett. 3. 
Diſcontinuance. 
1. Leave to diſcontinue refuſed 


where the Party has another | 


emedy, 5 e. 
2. Sce Tall, ef, 3 410 


Dilcovery. 


Matters of Diſcovery are proper 
for Courts of Equity, Page 330 


Dilpenſations. 


I, In what Caſes the King may, 


„ "Be Wy 
or may not make a Grant with 
a Non obſtante of a Statute, 85, 


8 | 115, 128, 137 
2. The Definition and Nature of 


a Diſpenſation, „ 
3. Lord C. J. Herbert's Reaſons 


for the diſpenſing Power, 492 
4. Whether ſince the Bill of Rights 
the King can pardon Murder, 
501 


Diftreſs. 


1. Where a Cuſtom is neceſſary to 


be pleaded, or not, to juſtify a 
Diſtreſs taken, 103 


2. For what Cauſe Corn in Sheaf 


might have been diſtrained be- 
fore the Stat. Gul. 3. 202 
3. Whether one Commoner may 
diſtrain the Beaſts of another 
who ſurcharges, 273 
4. Whether a Man may break 
down a Fence to diſtrain for 


Rent, 339 

|5. Whether a Bailiff need have a 

Warrant to diſtrain, 535 
Diſtribution, 


1. Whether altering Bonds by an 
Adminiſtrator ſhall defeat the 
Diſtribution, 283 


2. Whether Diſtribution to the 


Half Blood be lawful, 288, 294 
3. Whether Diſtribution ſhall be 
between an Aunt, and the Chil- 
dren of another Aunt, 296, 297, 
298 


4. No 


_— — =. 


. 
— _— - — 
_ = > —— . . — - 
— — 2 — — 
* 4 — —* r — wd — — a — — BE 
A OO. EE Re 2 > - —_—. 2 — * — _ — — — i ” 
OI. r maar oh — = bj — _ — . 4 _ I 0 x 
— = - — Tl , 5 I 3 
= — — p 3 A OP E En — „ 0 Q OE "i SS - ———_ 
© —_ — ———— 3 — 1 8 —_ 2 2 — on - Le — * 2 " a - pc —< _= 2 * » 
4 — = == — 7 LATED — _ = — — — - "SY A 
2 . 7 4 - — - — — — IS — 
F — K ·: — onto — TS. —— 2 "Js" * — et I . _— 
= =5 As . . AST e 2 — CIS — — \ — wh — 1 
75 - = - r n ES oe 4 IT. > — 2 
— 2 N wy — 3 N r A Ld 4 AE — — — — — — o — F 1 
(BA = >” $4 1 8 2 N — S a” 
. — — 1 3 cr 2 „ 
A 7 — —— 
1 RAS * 


A bh 
— 


1428 
» $9 * 


| 
| 
| 
| 


wah 


4. No Diſtribution between a Cou- 
ſin German, and the Children of 


another Couſin German, Page 


TE cad 
5, Whether a Bill lies in the Ex- 


chequer for a Diſtribution, 330 
Dower. » 


1, Whether the View be grantable 
in Dower ande nihil habet, 375 


Durels. See Plea, /ef2. 87. 
Durham. Sec Jurisdition, /eck. 35. 


Tjeftment, 


1.XX THERE 4. brings Eject- 


ment upon a Demiſe 


for five Years, and it appears 


that his Leſfor had only a Leaſe 


Dy A Table of the Principal Matters 8 


| 


for three Years, he cannot have 


Judgment, 400 


2. Whether Ejectment lies for 


Common of Paſture, 447 


3. Whether confeſſing Leaſe, En- 


try, Gc. proves an actual Entry 
where requiſite, 468 
4. Who may have an Action for 


the meſne Profits, the Leſſor or 
Leſſee in Ejectment, 534 


Eleſtion. See Exetutozs, eZ. 41. 


Gaol, /etz. 5. 
Eleftions, See Parliament, 


Elegit. 


1. How to be executed againſt 


Goods, 32 


Entry. See Baron and Feme, 
_ ſe, 11. and Foꝛcible Entry. 


5. In what Caſes Judgment for 


VDenire, not Error, 


nn 


ET 
1. Whether the Return of a 7; 


nire upon a Dies non be Error; 
and if Error, whether amenda. 


ble after Verdict, Page - 
2, How Errors in Fact and in Law 
are to be aſſigned, ibid, 


3. Whether Scire inſtead of Hiri 
in a Fenire be a fatal Error, 
104, 314 

4- Where Bail muſt be put in 
before Allowance of a Writ of 
Error to reverſe an Outlawry, 

| 162 


the Plaintiff will be erroneous 
where there is a Variance be- 
tween the Iſſue and Verdict, 189 
6. Where flight clerical Miſtakes 
in Records ſhall be Error, or not, 
a 281 
7. Roman Figures XII, in a Venire 
Facias, well; ſecas of other Fi- 
"_ ibid. 
8. What Entry of a Judgment ) 
the Mayor is ill, ibid, 
9. Præceptum eft in a Venire, not 
ſaying Per Cur, Error, ibid. 
10. Præceptum fuit, for eff, in a 
2. 282, 314 
11. Where the firſt Proceſs a C- 
* and not a Summons, may 
e good by Cuſtom in an Infe- 
rior Court, 314 
12. In a Venire, Præceptum <1, 
not ſaying Per Curiam, whe- 
ther Error, 315 
13. Surpluſage in Pleading is not 
r oo 
14. Where the Matter upon the 
Record appears to be out of thc 
| Juriſdiction of the Inferior Court, 
it is Error; how if it do not appear 
to be within the Juriſdiction, 319 
15. Some 


— 


— 


contained in the foregoing .Caſes. 


15. Some Errors are ſalved by Ap- 
pearance of the Party, Page 319 
16. Writ of Error abated by Non- 
genue of the Juſtices, 347 
17. Judgment for leſs than the 
Debt againſt an Executor, Error, 


351 

18. Whether the Day of the Month 
in Figures in the Return of an 
Exigent be Error, 358 
19. Whether Writs of Error in Par- 
liament abated by Prorogation, 

| 350, 360 
20, Where Errors in Fact may be 


aſſigned, or not, 36% 


21. Where a Writ of Covenant to 
levy a Fine is ſued againſt five, 
and before the Return one dies, 
and the Fine proceeds, it is Er- 
ror as to all, 386 

22. Judgment in Forgery reverſed 

for want of a Cagiatur, or Com- 


mittitur, entered upon the Roll, 


23. How Execution is to iſſue up- 
on a judgment affirmed in a 
— r 

24. Where the Bail bring Error, 
there being a Judgment againſt 
them, this will not affect a ſe- 

parate Judgment againſt the 
Principal, | 416 

25, Whether a Writ of Error be- 
fore it be allowed be a Super- 

| ſedeas, „ 

26. Where it is Error to ſend a 
Teſtatum Ca. Sa. into a foreign 


County, without firſt ſending a 


Capias into the proper County, 


i bid. 


27. Whether Error lies upon a 


udgment upon the Statute of 
Winton, FE, | 435. 


2, Error to reverſe a Fine may 
| de brought after five Years; the 


Death of the Conuſor when 

Error, Page 505 
29. Whether Error, (5c. may be 

aſſigned by Attorney, 522 
30. See Return, ſect. 10. 


Elcape. 

1. Whether an Officer of an Infe- 
ferior Court be liable for an E- 
ſcape where the Cauſe of Ac- 
tion did not ariſe within the Ju- 
riſdiction, = 193 

2. Whether, after a voluntary E- 
ſcape ſuffered by a Gaoler, the 
Party Plaintiff may retake his 
Debtor, 213 
3. Whether the Sheriff having ta- 
ken ſufficient Sureties is charge- 
able in an Action for an Eſcape, 
219 
4. Whether a voluntary Eſcape 
| permitted by a Gaoler ſhall bind 
the Plaintiff, 398 
5. Whether in an Action for E- 


{ ſcape the Sheriff may plead a 
| Reſcous, or not, 409 


6. Whether an Officer Reverſioner 
| in Fee, be anſwerable for E- 


for Life, 2339, 449 


. Eſſgin. 
1. Some Pleas may be pleaded af- 
ter an Eſſoin, which cannot be 


| after an Imparlance, 205 
2. The Effect of caſting an Eſ- 


| ſoin, OS 


Eſtate, 


' 


1. Whether a Fee paſſes by a Deviſe 


of all his Tenant-Right Eftate, 
EL 112 

| 2. 4. wills and bequeaths Black- 
acre to his Wite during her 
Life, and by her to be diſpoſed 
of to ſuch of his Children as 
9.0 ſhe 


| ſcapes ſuffered by his Grantee 
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| ſhe ſhould think fit, whether ſhe 
may diſpoſe in Fee, Page 149, 
163, 176 


3. 4. the Father covenants to ſtand 


ſeiſed to the Uſe of B. and the 
Heirs Male of his Body, Re- 
mainder to his own Heirs Male, 
Gc. Remainder to his own right 
Heirs ; whether Daughters of B. 
or younger Son of A. ſhall have 
the Land, 


viſe to 4. and B. and if either 
dies, the Survivor to be his Heir, 


| | 235 
a 3 

5. Rules concerning executory De- 
viſes, £4 243 


6. Whether a Remainder of a 
Copyhold Eſtate may be limited 


upon a contingent Fee, 267 


7. Deviſe of ſeveral Parcels of 


Land to two Brothers, and if 
either dies, the other to be his 
Heir, whether a Fee paſſes, 293 


8. A Deviſe to an Infant i ocnrre | 


ſa mere good, ibid. 
9. Whether a Covenant to ſtand 
ſeiſed ſhall raiſe an Eſtate by 
Implication, 
10. Where contingent Remainders 
ſhall be deſtroyed, or net, by 
the Reverſion in Fee deſcending 


upon Tenant for Life before the | 


Birth of Remainder man, 405 
11. Where a Conveyance by Fine, 
Sc. thall be reſtrained to pafs 


a rightful Eſtate, or ſhall be a 
Forfeiture, . 
12, What Eſtate a Man has by a 


423, 434 


Deviſe to him during his Exile, 


12 2 448 
13. See Depiſe, ſect. 20, 21: 


14. The Eſtate which is not li- 
mited away continues in the Co- 


venantor, (5c. 


8 16, 725 
4. What Eſtate paſſes by a De- 


460, 469 | 


15. See des, ſect. 7. 
16. When it may be averred that 
an Aſſignee aſſigned over his 
Term per frandem, Page a6; 
17. Whether a Uſe can be raiſcd 
of Lands afterwards to be pur. 
| chaſed, 5 . 475 
18. Whether a contingent Re 
mainder may be deſtroyed by 
the Releaſe of a Jointenant for 
Life to his Companion, 484 
19. What Eſtate a Jointreſs in 
Tail may make, 487 
20. What ſhall be a ſufficient 
Grant of a Term, or not, 5co 
21. Whether a Surrender by Te— 
nant for Life to a Reverſioner 
(an Infant) deſtroys the contin- 
gent Remainders, N 
22, Whether a Fee. ſimple or E- 
ſtate-tail paſs by a Will, ſec De⸗ 
viſe, ec. 24. | 
23. When an Eſtate for Life in 4. 
is firſt deviſed, the Reverſion 
may paſs afterwards by general 
Words, 519 
See Joint, &c. ſect. 11. 


Eſtoppel. 


1. Whether the Defendant is eſtop- 
ped by the Condition of bis 
Bond, to aver any Thing con- 
trary to it, 100 
2. Whether a Recovery ſhall be 
an Eſtoppel where there was no 
good Tenant to the Præcipe, 
„ 
3. Where a Man is eſtopped to aver 
againſt a Record, 375 
4. Whether a Uſe can be raiſed by 
Way of Eſtoppel, by Deed, of 
| Lands purchaſed afterwards, 475 
| 5, Whether a Biſhop's Leaſe may 
in any Caſe work by — 
EY 
Sh Evi- 


| 


- 
0 8 


6 


636 


contained in the foregoing 


Caſes. 5 


Evidente. 
1. A Deed, read though the Wit- 


neſles not proved to be dead or 


gone beyond Sea, but Proof that 
the Decd was read at a former 
Trial, Page 83 
2. Proofs in the Spiritual Court 
not allowable to be read as E- 
vidence; otherwiſe of a Sen- 
tence there, ibid. 
z. A Peer muſt be ſworn if he 
gives Evidence, = 
4. Copy of a Survey during the 
Uſurpation admitted as Evi- 
dence, the Original being burnt, 


Ertommunicato Capiendo. 
Spiritual Courts, ect. 44. 


Erecution. 


1. By what Matters an Execution | 


may be avoided or not, 237 
2. There is to be a ſpecial Exe- 


509 
See 


422 


cution upon a Judgment aſfirmed 


in B. R. upon a Writ of Error, 


3. Whether a Priſoner, in Cuſto- 
dy of the Sheriff in another 
County, will be charged -by 
the Delivery of a Capias, &c. 

| J | 416 

4 How Exccution is to be award- 
ed upon a Judgment given in 
Ireland, and removed hither by 
Writ of Error, ibid, 


Exetutoss. See Admintiſtratoz, 


Aſlets. 


1. Where there are more than one 
Executor, an Action ought not 


to be brought againſt one alone; 


but then he is to plead this, 


"M11 


1 


3. An Executor pleads ſeveral 


and ſhall not object it to arreſt 
Judgment after Verdict, Page 6 

2. A Man does not become Exe- 
cutor de ſon tort by the bare 
Poſſeſſion of Goods, 13 
Judgments, each for more than 
he has Aſſets; Plaintiff replies 
as to one, that it was kept on 
Foot per fraudem, he muſt alſo 
reply to the reſt, = 28 
4. Where an Obligee, as Executor 
of the Executor of one of the 
Obligors, has ſufficient comes to 
his Hands, the Debt will be ex- 
tinguiſhed, 1 49 
5. Whcther ſuing a Writ into the 
County where the Executor 
lives be Notice of the Demand, 
4,110 

6. Whether a Debt upon Contract 
be Aſſets where the Creditor 
lives, or ſhall follow the Debtor, 
102 

7. How an Executor is to plead, 
that ſeveral Judgments are not 
kept on Foot by Fraud, 121 
8, Where Goods come to the De- 
fendant's Hands, Gc. he ſhall be 
charged as Executor de ſon tort, 
though another adminiſtred to 
the Deceaſed, „ 
9. Whether an Executor may re- 
tain to ſatisfy a Statute in which 
himſelf is bound, 127 
10. By what Payment an Executor 
durante minore tate can, or 
cannot, ſupport his Plea of Plene 
adminiſtravit, 150 
11, What Intermeddling with the 
Goods of the Deceaſed ſhall 
charge an Exccutor who after- 
wards renounces the Executor- 


ſhip, 151 


12, How 


—— 
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| tor, Pag e 31 3 


8. 
'M & 


_ gation, 5 


| 4 ot :cutor, 1 
0. Whether Unity f Poſſeſſion in 


13. Where an Executor may wave 


Hrator, for Rent incurred upon 
4 Term, Oc. Page 171, 261, 336, 
; 3 | ER 337 | 


gol an Execytor or Admini- 


"a Term, or ſhall be charged 
with the Rent, though he have 
not Allets, 171, 261, 336, 393 
4. How an Executor may plead 
a Judgment to Debt upon Obli- 


. * 


I 


15. An Executor de ſop tort of a 
Term is fable to pay the Rent, 
C 
16. What Intermeddling with or 
PHoſſeſſion of a Term ſhall charge 
the Executor, 261,36 
27. Whether Rent paid upon a ſpa- 


rol Leaſe, fhall diſcharge an 
 Executor againſt a Bond: Credi- 


* 


tor, 262 
18, Where an Executor of his own 
Wrong may mend his Caſe, or 
_ not, by adminiſtring, 265 
99. An Adminiſtrator durante mi. 
nore «tate ſtands in the Place of 
the Executo, 288 
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—— — 


* 


an Executor ſhall in any and 


What Caſe extinguiſh a Term 


for Years, | 289 U 
21. The Conſent of Executors to 
take as Legatees alters the Pro- 
_ of Goods, Oc z bid. 
22, Where Equity will compel the 
Executor to pay a Bond- Debt 
in Exoneration of the Heir, 301 


* * 2 


23. Whether a Probate of à Will 
by a temporary Executor, ſuf. 
fices for him who is to ſucceed 
him, = 


24. Whether an Executor of "an 


2 4 N 
26, How Judgment js to he againſt 


Executor ſhall be charged for 


/ 


X | 


25. Shall be protected in paying 
Money decreed before a Bond- 
Wat 333 


an Executor where Aſſets' are 
found leſs than the Debt de- 
manded, 351 
27. Whether and in what Caſe an 
Executor may be charged for 
ent after Aſſignment, 3) 
28. Whether Deb lies againſt an 
Executor of an Executor, upon 
A Devaſiavi t of the firſt Execu- 
tor, 392 
29. Whether the Executor of n 
Adminiſtrator may in any and 
What Caſe have Rent out of 
a Term which belonged to the 
Inteſtate, 392, 402 
30. Where the Exccutor's Promiſe 
_ to pay, in Conſideration that 
the Teſtator was indebted, will 
be good, or nat, 409 
31. Whether the Executor ſhall 
pay Coſts upon a Nonfuit, ha- 
ving brought Debt upon an Ac- 
count ſtated by himſelf, 424 
32. Execytor promiſed to pay, it 
| 9. F. take Adminiſtration to bis 
Debtor J. N. 434 
33. The Relation of Executor 
| ſhip to the Time of the Teſta 
tors Death to avoid all Acts 
of an Adminiſtrator, though 
the Will was not diſcovered, 
| 5 
34. How Debt upon Band is to be 
brought againſt an n 
_ 4) 


35. Of the Power of Executor in 
a ſſenting to Legacies which WI 
36. See 


be a Depaſtgont, 


n 


36. See Plea, ſect. 103. for keep- 
ing a Judgment on Foot per 
raudeni. 
4 — Releaſe, ſef7. 7. 
38. Whether 4{ſignees of A. ex- 
" tends to the Aſſignee of the Ex- 
excutor of the Aſſignee of 4. 
Page 476 
39. Where the Debt is extinguiſh- 
ed, or not, by making the Ob- 
ligor Executor, 512, 5 20 
40. Difference where an Execu- 
tor proves the Will, or not, 520 


make an Election in the Place 
of his Teſtator, 530 
42, Where an Executor has ſtated 
an Account with a Debtor, he 
may ſue in his own Name, 538 
43, What an Executor may do 
before Probate, 539 
See Joint, 8c. /e. 8. 


_ Extinguiſhment. 

1, Where a Debt will be extin- 
guiſhed, or not, by Goods co- 
ming to the Hands of the Ob- 
ligee as Executor of the Exc- 
cutor of one of the Obligors, 

49 

2. How a Term for Years in an 
Executor may be extinguiſhed, 
or not, —- 230 

3. Whether and where Rent ſhall 
be extinguiſhed or ſuſpended by 
Part of the Land's being injoyed 


by the Leſlor, or not, 404, 413, | 


497 


4. Where the Debt is extinguiſhed, 


or not, by making the Obligor 
512, 520 
5. 


xecutor, 


See Leaſes, /ef7. 1 


contained in the for egoing Caſ J. 


6. Where the Husband's Entry in- 


{ | 


q 


F, 
Fairs and Markets. 


k. Hether (upon tat. 1 & 2 
1 P. & M. c. 7.) the In- 

habitants of one Market- Town 
may ſell Goods in another, Page 
2. Whether the Owner ſhall den. 
Reſtitution of ſtolen Goods not- 


| withſtanding a Sale in Market- 
41, Whether an Executor can 


Overt, 460 
Fees. See Attozney, ſect. 3. 


. 


Felon. Sce Covenant, ſe. 15. 


| Feme Covert. See Baron and 


Feme. 


Feines of Lands. 

1. A Fine levied by an Infant can- 
not be ſtayed after the King's 
Silver paid, but may be re— 
verſed by Writ of Error, 78 

2. Misbchaviour of Commiſſioners, 
in taking a Fine of an Infant, 
puniſhed, ibid. 

3. Whether a Fine of a fourth 
Part, by the Name of a third 
Part, be well pleaded, 125 

4. Whether a Fine and Non-claim 
for five Years ſhall, in Favour 
of a Purchaſer without Notice, 
bar a Decree, 1 

5. The Death of one, among five 
Perſons againſt whom a Writ of 
Covenant was ſued, before the 

Return, abates the Writ, 386 


to Part ſhall avoid a Fine le— 


7 & ' vied 


3. Seo Forfeiture, /eZ. 6. 
9. Whether a Fine, &c. be a good 
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| 
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vied by the Wife alone of her 
Lands, Page 396 
7. Whether a Fine ſhall be con- 

ſtrued to work a Wrong, or be 
reſtrained to that which the Co- 
nuſor might lawfully grant, 423, 


Execution of a Power of Revo- 
r 486 
10. The Effect of a Fine by Iſſue 
in Tail upon Leaſes made by 
Tenant in Tail, 487, 503 
11. The Death of the Conuzor 
before the Return of the De- 
dimus is Error. Error may be 
brought after five Years, 505 
12, Whether a Fine and Partition 
be a Revocation of a Will of 
TT” 541 


_ Forcible Entry. 
1. Where Reſtitution may be grant- 


cd or not upon a Forcible De- 
__ N 


Fozeign Attachment. 


1. What Debts are liable to be at- 


tached or not, 56 
2. The Goods of a Corporation 
may be attached, 207 


3. Foreign Attachment is to have 


no Countenance in Equity far- 
ther than the Cuſtom carries it, 
312 


Foxfeiture, 


1. Where all Truſts are forfeited | 


by a Statute, a Power of Re- 
| vocation and limiting new Uſes 
of a Term does not fall within 
this Statute, 9 
2. Whether a Copyholder for Life 


ſuffering a Recovery in a Court- 


I 


434 | 4 


8. Where a Cuſtom to forfeit a 


| 1. What Recognizances are or are 


nnn, 


Baron, forfeits to the Lord, or 
to the Remainder-man in Fee 
. Page 192 

3. On a Prohibition of importin 
to ſell, when the Forfciture gc. 

Crucs, 325 

. Whether Outlawry muſt be re- 
verſed by Error, notwithſtanding 
a general Pardon, where the 
Lord has entred for an Eſcheat, 

5. Where a Covenant, Fine, 35 
ſhall be ſo conſtrued as to avoid 

2 Forfeiture, 423, 434 

6. Whether a Fine by Tenant in 

Tail, to the Uſe of himſelf in 

Tail will let in a Forfeiture 

upon Stat. 13 Car. 2. c. 15. 427 

7. Which Lord ſhall have the 

Terme of Years of a Flo de ſe, 
who kills himſelf in another Ma- 


nor, 443 


Copyhold thall not bind an In- 
fant, ſee Cuſtom, /efZ. 23. 494 
9, Leaſing and Want of Repairs 
are both Forfeitures of Copy- 
holds, and ſhall affect the Wi- 
dow's Eſtate, 316 


Fozgery. 


not within the Statute 5 Eliz. 
9 8 


Fozmedon. 


1. Formedon in Remainder of 
140 Acres in two Vills, Nor- 
tenure is pleaded as to 100 Acres, 
and that J. S. is Tenant ; whe- 
ther the Plea ought to ſhew in 
which of the Vills they lic, 125 


Fraud, 


1 


contained in the foregoing Caſes. 


fraud. Frauds and Perjuries. 
i, A fraudulent Aſſignment does 

not alter Property, Page 270 
2, Relief had in Equity againſt 


Releaſe too extenſive, 302 
;, Where Fraud is averrable, or 
not, 465 


4. Where a Promiſe of a Portion 


ſans Eſori pt was before the Sta- 
tute, and the Marriage after, 
the Action lay, 466 
5. Whether a parol Contract for 
Lands, and Part of the Money 
paid, be good ſince the Statute 
of Frauds, 486 
6. Whether ſince the Statute a 
Will of Lands be good, where 
one of the Witneſſes ſet his Hand 


at another Time, "808d 
7, A Deviſee is not a good Wit- 
neſs to the Will, 509 


8. What is a good Signing of a 
Will within the Statute of 
Frauds, 538 
9, Whether Promiſes of Marriage 
ſans Eſcript be within the Sta- 
tute of Frauds, 541 
10. What ſhall be a ſufficient Re- 


vocation of a Will of Lands, or 


not, 341, 542 


, G. 
Gaming. 


WIAr ſhall be ſaid loſing 


'Y Money at one Meeting 
within the Statute of Gaming 
of 17 Car. 2. c. 7. 200, 358, 431, 

432 
2, Whether a Stake-holder of a 


Wager is to have Notice who 
Won it, 263 


Gaol and Gaoler. 
1. Whether after a voluntary E- 


ſcape permitted by the Gaoler, 
the Party Plaintiff may retake 
his Debtor, Page 213 
2. Whether a Bond to a Gaoler, 
conditioned for true Impriſon- 
ment, be good or void in Law, 
| 375 
3. Whether a voluntary Eſcape 
permitted by a Gaoler ſhall bind 
the Plaintiff Creditor with Re- 
ſpe& to his Debtor, 398 
4. For the Rule Reſpondeat ſupe- 
rior, fee Eſcape, /et. 6. 
5. Whether Payment by one in 
Execution to a Gaoler ſhall bind 
the Creditor, 453, 482 


Gavelkind, 

t. A Caſe of it, whether Admit- 
tance to a Reverſion will intitle 
the Heir, Oc. N 

2. Whether diſgavelling of Land 
by Act of Parliament alters the 
Wife's Right of being indowed 
of a Moiety, or the other colla- 
teral Cuſtoms, ö 47 

3. Whether a Rent-charge newly 
created iſſuing out of Gavel- 
kind Lands is partible among 
Sons, or goes to the Eldeſt, 105, 

7 3 

4. Whether the collateral Cuſtoms 
uſually found with Gavelkind 
Lands be incident to them, or 
will remain though the Land 


be diſgavelled, 20%, 245 -- 
5. Gavelkind is Common Law in 
| Kent, :-- 208 


En Giant. 


1. A Grant during the King's Plea- 
2. Where Words repugnant and 


3. In what Caſes the King in his 


5. By what Miſtakes the King's 
6. What will paſs by a Grant of 


7. Whether a Grant of the King 


9. Whether the Stewardſhip of an 


1. Whether a Grandfather's Deviſe 


2. Whether a Guardianſhip be 


r e * * 
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Gzant. 


ſure, whether it determines up- 
on his Demiſe, Page 70 


inſenſible ſhall be rejected to 
make good a Grant, 77 


Grant may, or may not, diſ- 


penſe with a Statute, $5,128,137 | 
4. What Grants of the King are, 


or are not, determined by his, 
Demiſe, 85, 115, 128, 137 | 


Grants may be made void, or 
not, 172, 178 
a Manor and Parcel, and repu- 
ted Parcel thereof, 207 


to charge his Hereditary Reve- 
nue be good, 331 


8. For the paſſing of Mines, ſee 


Leaſe, ect. 18. 


Honour having a Leet be grant- 
able in Reverſion, 473, 478 
10. By what Word a Term will be 
fuſficiently granted, or not, 500 


Guardian. 


of the Guardianſhip be within 
the Statute, 268 


transferrable, ibid. 
3. See Infant, /cf. 10. 
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H. 
Þabeas Coꝛpus. 


1 to any of the Cuche 


Ports to bring up a Perſon 


in Execution there for Debt, 


Page 12 


2. What Writs of Habeas Corpus 


the Court of C. B. may grant, 
or not, 224) 253 


3. Habeas Corpus may go where 


a Husband locks up and abuſes 
his Wife, 376 


4. What is an inſufficient Return 
to a Pluries Habeas Corpus, 389 
5. What is to be done upon a 


falſe Return of an Habeas Co 
us, | 


ol 

6. Whether the Court of BR. 
upon an Habeas Corpus will de- 
liver a Perſon impriſoned for a 

Contempt by the Houſe of Peers, 


453 


7. Whether Indictment lies for a 
falſe Return of it, $22 


Peir and Anceſio!, 


1. An Implication in a Will, which 


ſhall diſinherit the Heir muſt be 


a neceſlary Implication, 11, 149 
2. Heir avows for Rent due in the 


Life-time of the Anceſtor, this 
is ill; it is not his, neither by 
Common Law nor Statute, 37 


3. What ſhall be a ſufficient Seiſin 


in the Anceſtor to intitle the 
ner to take, © * 


In Aſumpſit againſt an Heir, in 


Conſideration of forbearing to 
ſue him upon his Father's Bond- 
Debt, it muſt appear that the 


Heir was bound, WE 
| 1. Where 


K 


contained in the foregoing Caſes. 


5. Where the Heir pleads Riens per | 


deſcent præter ſuch a Reverſion, 
how the Plaintiff is to conduct 
bimſelf, Page 160 
6. Deviſe of Lands, an Heir within 
four Yeats after the Teſtator's 
Death, paying 20 J. whether he 
is in by Deſcent or Purchaſe, and 
what becomes of the Land in 
the mean Time, 248 
7. Where the Heir ſhall have Re- 
lief in Equity againſt the Exe- 
cutor, as to Aſſets, 301 
8. Whether Surplus-Money ariſing 
by the Sale of Lands in Mort- 
gage, be Aſſets in Equity to 
charge the Heir of the Mort- 
gagor, 1 303 
9. Whether a Uſe may ariſe out of 
the Eſtate of the Heir, by the 
Covenant of the Anceſtor, with- 
out charging himſelf, 351, 369 


10. Where the Word Heirs ſhall | 


be a Word of Limitation, or of 
Purchaſe, 

11. See Devile, ſec. 20, 21 

12. What Reverſion, Oc. is Aﬀſcts 
or not, to pay a Bond-Debt, 498 

13, Whether an Heir may enter for 
a Forfeiture committed in the 
Life-time of the Anceſtor, 516 


bighways. 
1, Whether and where an Infor- 
mation will lic for not repairing 
the Highways, 
2. Whether an Indictment lies up- 
on Stat. Car. 2. of Highways, 
kor going with more than five 
Horſes, 393 
3. Clergymen are contributory to 
the Repair of the Highways, 
359, 396, 407, 457, 488 
4. He that keeps ſeveral Teams 
ſhall ſend them all to the High- 


7 II: ” 
1. Whether in 4ſuwpſit a Tender, 
or what may be pleaded after 


100 


, 
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Land, Page 420 
5. The Pariſh of common Right 
to repair the Highways; if others 
are to repair, it mult be pleaded 


1. 92 in Treſpaſs for 
cutting down his Hedges, 

and taking away his Aſhes; de- 

| 3 but helped after Ver- 
i N 

2. Where the Juſtification i Com. 
Di. ſhall make the Cauſe triable 
there only, and not in the County 
where the Action was laid, 410 


a Special Imparlance, 134 


2. Whether, in Debt, routs temps 


friſt may be pleaded after a Ge- 
neral Imparlance, 205 


| Implication. 

1, That Implication in a Will, 
which ſhall diſinherit an Heir, 
mult be a neceſſary Implication, 

„ 11, 149 

2, Deviſe of Lands to A. and if he 

die without Heirs, his Brother 

B. to have them; this is an 
Eſtate-Tail in 4. by Implica- 


tion, 74 
3- See the preceding Caſe difte- 


rently ſtated, and the Judgment 
thereon, | 
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4. See 


ways, though he have no Plough- 


ſpecially, 521 
Pundꝛed⸗ Courts. See Courts; }. 
EE 
Fo 
Jeofaile, 


- 28 
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1 . Againſt a Conſtable, Oc. muſt 


J. Whether a Covenant to ſtand |" aver he Was Couſtable, Ge. 


.- ſeiſed ſhall raiſe an Eſtate' by 
Implication; '- Page 35 I, 369 
6 See Deviſe, fie. 1), 20. | 
7. For Croſs Remainders by Im- 
plication, See Remainder, ect. 7. 
Jmpzopziatoz See Church, ect. 1. 


Incumbzancer. See Mortgage. 
Indixments, 
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1. That Indictments cannot be b 
amended, and whereforc, 2210 


2. Of Indictments before uſtices of 
Peace, cœrtified before Juſtices|| - | 
f Oyer and Terminer, or of 
aol Delivery 349 
3. e what penal Statutes" In- 
» dictments may be 5 or 
0 , 399. 
4: In an ind ment, The Tear of 
the King "ſhall be underſtood | 


— — 


1 he Tear of the Reign of the 

King, 406 

F. Sec Perjurv. 

6. An Tuna mal neithſor in- 
large, alter nor abridge the Senſe 


of what it is annexedi to, 506 


7. Indictment ill, for want of ay 


ing Then, &c. a 1822} 523] 


8. fins lies for a falſe Re- 
turn of a Habeas Corpus, 522 
9. Indictment of Forcible Entry 
"dah d, for want of Manu forti, 
1 $23 
10. Fi & Arms not neceſſary in 
an Indictment for cheating, c. 
did. 
11. Por uf ing falk IWeights, ought 
to ſay that they were ' uſe 
'Trads, Tag 


. For Forcible Entry on a Fer- F 


mor, ought: to ſay a Term ef | 


I 


yn ES a N is good, 293 


Pag e 524 
14. Not neceſſary to ſet 25 
* Libel inh hec der ba, „ 


Inkants, Infancy, 
1. Whether Infants are to take No- 


tice of Conditions to defeat their 


Eſtate, n 31 
2. Where an Infant and another 
are bound to do an Act, where 
it may be avoided or not, 62, 
1 

4: A Fine by an Infant cannot p 
ſtayed after the King's Silver 
pad, but may be reverſed by 
Writ of Error, 78 
4 "Commiſſioners puniſhed for ta- 
' king a Fine of an Infant, ibid. 
5. Where a Leaſe made by the 
Guardian is the Leaſe of the 
Wuatd or not, 102 
6. On a Writ e of Error Infancy i Is 
' alledged, concluding, & hoc pa- 
ral ft oerif' prout Cur 23 
raverit, and well enough, 106 
7 By what Payments an Executor, 
durante minore tate, can or 
cannot ſupport his Plea of Plene 
adininifiravit, 150 
8. There may be a ſimoniacal Con- 
tract made by the Guardian of 
an Infant Patton, 1 
9. Whether Indeb. e unfit is ſaved 
to an Infant by the Exception in 
the Statute. of Limitations. 208 
10. Where in Right of Infants their 
Guardian ſhall be preferred in 
granting Adminiſtration, 258 
11. An Adminiſtrator durante mi- 
norte Atate ſtands in the Place 
of the Executor, 2388 
12. A Deviſe to an Infant en cee 


13. Whc- 


— 


cantained i in the foregoing Caſes. 


— 


13. Whether an Infant Leſſor in 


Ejectment may be obliged to 


pay Colts, _ Page 373 
1 5 05 Infant at ſeventeen Years | 


have "Probate, and on 


Bond by Sureties, 


15. Where an Infant ſhall not be | 
bound to forfeit od a Cuſtom. 


494 


16. For what Things an Infant is 
chargeable in an Action, Oc. 531 
17. See Eſtate, ſett. 20. 


Inkozmations. 

1. Whether an Information lies in 

. R. for not repairing the High- 
ways, 100 

2. Whether any, and what Infor- 


mended, 221 


3. To what Purpoſe Outlawry of | 
the Informer is a good FFP to | 


an Information, 235 


4 Whether Informations on 'Sta- | 


| tutes muſt purſue them ſtrictly, | 


374 
. It is no Plea to an Information 


that the Informer did not ſyyear | 


it, 376 
6, Where Informations muſt be 
brought, 377 


7. Where the Time is material, 
whether it muſt be preciſely 


* 


laid, ois. Then being, &ec. 444 | 


8. Part of a Libel ſufficient to ſet 

forth in the Information, 456 | 

Information for not going, to 

Church lies: in the Superior Courts, 

482 

Innuendo. See Invitments, 
elt. 6. 


9. 


* 


2. Inquiſition quaſhed for wrong 
Latina, Page 522 


Intendment. 


1. Whether a Special Verdict ſhall 
be taken by Intendment, 23 

2. Poſſeſſion covenanted to be deli- 
vered, purſuant to a Leaſe to 
be made, Thall' be intended ac- 
cordingly, and not a bare Poſ- 
ſeſſion, "TRL 


— 


q 


3. Where a Licence to do an Act 


ſhall be intended, to make —_ 
an Award, 204 
4. What ſhall be intended to help 


a Declaration in Trover, 1 ” 
Cortainty, 


| 5- Where a Verdict mall be helped 
mations, can or cannot be a- 


1 449 
here, ſince the Statute of Te- 
nures, a Socage Tenure was in- 
tended after Verdict, rather than 
1 „e by Knights Service, 


452, 481 
Intetett. 


1. Where Intereſt ſhall be allowed 
for Portions for younger Chil- 
| dren, provided by Settlement, 
and from what Time, 309 


x See DVortgage, ſet? F; 
Joint, Joſntenants.. 


; Where an Infant and another 
are bound to do an Act, whe- 
ther it may be avoided or not, 
„ 

2. Where the Cotoners of a County 
make a Return of Non eft in- 
ventus, and one of them might 
have made the Atreſt, an Action 
for the falſe Return lies againſt 
them all, 191 


Inqueſt, Inquintion. 


i. 5 an Inquiſition ding! 
lo de ſe be traverſable, 49,443 


3. How Jointenancy is to be al- 


ledged in the ſeveral Parts of 
Pleading, 202 


4. What 
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RIO 5 ce Pc of tn Te 
* nants in Common joimin : 
ea nens Page 71 


la Where Part. of the Damages 1 


are for a Prejudice done to the 


185 


6. 4. and B. covenant for them- |. 
- ſelves and every of them, that if | 
they renew, they will aſſign; this 
* nagt. is joint and ſeveral, 
PI 248 
„ What Matters may be. joined in 
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dies, whether the Charge \ſur- | 
vaves, f 366 


| 9. Where 6 privileged Perſon. all. if 


not have his Privilege when | 
- joined, Defendant with another, 
389 


10. If there be two Officers i in one; | 


intire Office, and one ſurrenders, 


or forfeits, it enures to the o- 


ther, TT -429 | 
11. What Remedy a Jointenant'« or 
Tenant. in Common of Goods 
may have againſt the other, and 
when, 3 43% 
12. Where Tenants in Common 
N join in a perſonal ne 
468 

13. Whether a contingent Re- 


mainder be deſtroyed by the Re- 


"leaſe of a Jointenant for Life 
to his Companion, 4346 
14. Where in a joint AGion one | 

dies after the Day in Bank, the | 

Writ abates, 532 
15. Joint Executors and Legatces, 

their Power, ſee Exkardozs, 

Jett. „ 


1 


1. 


: Wife's Inheritance, ſhe. ought. to Y” bag 
be joined in the Adtion, 236 


the ſame Action, 360, 367 |. 
8. Judgment againſt three, one | 4 


erer 
5 939 
1 1. 50 IRS een wy: 
* % eben a 


Bow Sgormtia 0p, is is to be had up- 


Judgment a flirmed in 
1 IM Velaid, & ue Er 


If e. 


185 Wicks there | is 's Varidnce be 
tween the Iſſue and the Verdict, 
in what Caſes the F inding ſhall 
be ſufficient for the Plaintiff, or 
„ 189 


. Judgment, 

; Judgments in Inferior Courts 
ate pleadable in Jeftminſter- 
Hall; Jecus of Actions Foy 
"ing, 

2, In what Caſes Matters which 


$ the Defendant might have plead- 


ed ſhall not aid him to arreſt 
Judgment, ibid, 
3. Judgment anette for Want of 
mentioning the Thing in Cer- 
tainty in a Declaration | in Tro- 
Fer. 54 
45 's udgment i in the Colilty- Court 
vacated, being Defendens di- 
uli eſt, inſtead of eat ſine die, 
56 

5. Where a Judgment entered up 
on a Warrant of Attorney in the 
Term in which the Party died, 
and after the Death, ſhall not be 

_ tet aſide in a following 'Term, 75 
Whether Judgment can be 

" wy ed by Reaſon of the Death 
ol he! Plaintiff after Verdict, 79 
7. Whether Judgment ſhall be ar- 
reſted, in Treſpaſs laid in cut- 
ting Graſs, with a Continuando 
for more than a Year, and in- 
tire Damages given, $2 
8. In what Caſes the Plaintiff can, 


PITTS Fe: © 1 
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or cannot have Judgment, * 
there 


* —_ a 2 


wed ate * 2 r 2AM «a at. * p 
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contained in the foregoing Caſes. 


* 


— 


Iſſue and the Verdict, Page 189 
9. In what Caſes a Judgment in 
a former Action is pleadable in 


r HH 198 
10. Where at Common Law the 
Plaintiff could not have Judg- 


| Defendant never appeared, 238 
11. Judgments obtained by Prac- 
tice or Surpriſe may be ſet aſide 


on a Defendant's refuſing to join 
in Demurrer,, Te 


ment muſt be reverſed by Writ 


ing, | 


. by the Mayor, &c. is ill, 281 
15. How Judgment is to be againſt 


found leſs than the Debt de- 
- Mandel; 5-13 5:7: Ti: 
th Juſtification 


: 


16, An Accord wi 


a judgment, 141 
17, Error brought by the Bail will 
not remove.a Record of a Judg- 


5 24 
Jurisdidtion. 
. Judgments in Inferior Courts 


Courts; ſecus of Actions pend- 
ing, : 1 
?. Whether the Spiritual Court 

ſhall be prohibited (quoad the 


there is a Variance between the | 
Zar of a new Action, or not, 
ment in Orare Iupedit, if the 


at any Time, 5. - 408-1 
12. Where Judgment ſhall go up- 

13.: Whether an erroneous Judg- | 
ol Error before any Advantage | 
can be taken againſt it in Plead- 


1 50 255 
14. What Entry of a Judgment | 


an Exccutor. where Aſſets are 


no good Plea to a Sci. Fa. upon 


ment againſt the Principal, 416 
: 18, Judgment of Commitment, 
. -nficad of Forfeiture, is Error, | 


are pleadable in the Superior 


Lands) to prove a Will of Lands 
and Goods, De 
3. Calling a Woman hore is on- 
ly proper for the Juriſdiction of 

the Spiritual Court, unleſs ſpe- 
cial Damage be alledged, 50 
4. Where the Spiritual Court had 

not Juriſdiction, a Prohibition 
will go after Sentence there; 
ſecus if they have Conuſance, 
78, 299 
5- The Spiritual Courts have Ju- 
riſdiction concerning Simony ; 
and fo have the Temporal Courts 

ſince 31 Fl. c.6. 83 
6. In ſome Caſes Marriage is tria- 
ble at the Common Law, 95 
7. Whether the Cinque Ports can 
tax the Lands of Foreigners 
within their Precints, 99 
8. Whether an Information lies in 

the Court of King's Bench for 

repairing the Highway, 100 
9.. Nothing ſhall be intended with- 
in Inferior Juriſdictions, but e- 
very Thing material muſt be ex- 
preſly alledged, (5c. ſecus of Su- 


to. Whether a Suit in the Spiritual 
Court for a Procor's Fees thero 


129 


ward Coſts in Suits there, but 
not Expences of Journies; (5c. 
3 ibid. 

12. What Writs go into Vals, 109, 
5 146, 173 
13. In what Degrees of Affinity 
or Conſanguity the Spiritual 
Court may, or may not, judge 
Marriages unlawful, 73, 107, 


141, 152, 167, 287, 511 


4 


4.3 14. Whc- 


” 


perior Courts, 104, 314, 315, 
317, 319, 321, 323 


ſhall be prohibited, 113, 122, 


11. The Spiritual Courts may, a- 
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4 Table of the Principal Matters 


———— 


14. Whether an Officer of an Infe- 
rior Court be anſwerable for an 
Eſcape, where the Cauſe of Ac- 
tion did not ariſe within the Ju- 
riſdiction, Page 193 
15. What Hundred-Courts are an- 
nexed to the Sheriffwicks, or not, 
204 


16. Whether a Wager of Law lies | 


in Debt upon a Judgment in a 

Court-Baron, 3 
17. Of the Juriſdiction of the Court 
of C. B. concerning Writs of 
Habeas Corpus, 224, 253 
18. Whether the Ordinary can com- 


pel the Impropriator to repair 


the Chancel, 230, 300 
19. What gives Juriſdiction in the 


granting of Adminiſtration, 256 
20. Where the Juriſdiction of an 
Inferior Court muſt be alledged, 

260, 266 


21. The Spiritual Court's 

diction as to Alimony, 
22. The Spiritual Court is not to 
5 proved ex officio againſt an Of- 


Jurif: 


ender; nor compel him to 


charge himſelf by Oath, 283 
23. Of the Juriſdiction of the Spi- 


ritual Court in granting Admi- 
It ſhall not examine 
| oy ibid. 
24. Of the Spiritual Court concern- 
ing abſenting from Church on 
2285, 286 
25. Of the Spiritual Court con- 


niſtration. 
a Truſt, 


the Sabbath-day, 


cerning the Repairs of a Church, 
26. Whether a Prohibition may lie 
to a Suit in the Spiritual Court 
for a Legacy, 286 
27. Of the Spiritual Court concern- 

ing Dilapidations, 287 


28. What Oath of Office the Spiri- 
tual Court may or may not 


282 


286, 289, 


compel a Church-warden to 
take, Page 288 
29. Whether the Spiritual Court 
may compel a Church-warden 
to preſent after the Expiration 


of his Office, and then proceed 


upon it, ons 
30. Whether, after Verdict in an 
. Inferior Court in a tranſitory 
Action, a Prohibition lies, the 
_ Matter ariſing out of their Juriſ. 
diction, | 294 
31. In what Cauſes the Spiritual 
Court may compel a Man to 
_ anſwer. upon Oath, 296 
32. Thou art a Whore, and didſi 
play the Whore with thy Lod- 
gers, theſe Words are puniſhable 
in the Spiritual Court, 297 
33. The Court of Chancery will 
[retain a Bill for Tithes, 303 
34. From what Courts an Appeal 
lies into Chancery, 312 
35. Of the County-Court in the 
County Palatine of Durhan, 
Ee 5 $49 39 
36. Whether the Defendant's Ad- 
miſſion of the Juriſdiction of an 
Inferior Court, by appearing 
and pleading there, be conclu- 
ſive againſt him, 322 
37. The Court of Exchequer has 
a proper Juriſdiction relating to 
the Revenue, „ 
38. How an Adminiſtrator ſhall be 
protected in ſatisfying a Decice 
before a Bond-Debt, 333 
39. The Juriſdiction of a Leet or 
Swainmote concerning Preſent- 
ments, and whether, and in 


what Caſes, they may amount 
to Convictions, | 

40. The Juriſdiction and Uſe 

Court-Leets, 


339 
of 
348 


1 | 


41, Whe- 


contained in the 


foregoing Caſes. 


41. Whether Juſtices of Gaol-De- 
livery can give Judgment for an 
Offence, when the Defendant is 
not in Gaol, Page 349 

42, Whether a Seſſions of the Peace 
may bind a Juſtice to his Beha- 
viour, or commit him on Refu- 

ſal, 5 1 

Whether an Inferior Court can 

hold Plea of Frechold, 361 

Where a Court is held by 

Letters Patent, there can be 
no Cuſtom of the Court, 361 

45. Whether an Action Oni tam 
muſt be brought in the proper 
County only, b 

46. Whether Commiſſioners of O- 
yer and Terminer may try the 
Party on the Day the Indict- 
ment is found, 397, 406 

47. The Court of B. R. has Ju- 
riſdiction of all Statute Of- 
fences, unleſs there be prohibi- 
tory Words, 444 


43 


48. Of the Houſe of Lords in Par- 


liament, as to committing their 
Members, 453 


Juroꝛs. Jury. 
1. Jurors are not bound to find 
according to the Direction of 
the Court; nor ought to be 
fined or impriſoned under a Pre- 
tence that their Verdict is con- 
trary to Evidence, Go. I 
2. But Jurors may be fined for 
Miſdemeanors, ibid. 
3. Jurors in ſome Reſpects have a 
greater Power than the Judges, 
: ibid. 
4. Jurors puniſhable for Misbeha- 
viour, and pardoned by an Act 
of General Pardon, 1 
Jo Jury throw a Die for a privy 
Verdict, which they afterwards 


ſtand to; it was ſet aſide, Page 
. \ | ; 414 


Juſtices of Peace. 
1, What Oaths a Juſtice of Peace 
has or has not Power to admi- 
niſter, -— 233 
2. Whether the Seſſions of the 
Peace may bind a Juſtice to his 
good Behaviour, 354 
3. How far Convictions upon Sta- 
tutes before Juſtices of the Peace 
are examinable in B. R. 409 
4. Two next Juſtices, and not the 
Seſſions, are to make the origi- 
nal Order of Baſtardy, 48 

5. Sec Dilites, ſec&. 19. 


Juſtices. Sce Sheriffs, ef. 14. 


> 


3 


Juſtiſication. 
1. What muſt be ſhewn on the 
Part of an Officer who juſtifies 
in an Action brought, 19, 320, 
321, 322, 356 
2. Where a Defendant intitles a 
Stranger, and juſtifies by his 
Command, he muſt plead it 
ſpecially, and cannot give it in 
Evidence upon the General Iſſue, 
1 3 
3. Juſtification of arreſting for * . 
and that he detained for 427. 
whether this Variance is fatal, 
4. Where a Defendant juſtifies by 
Force of a Cuſtom, he muſt 
bring himſelf within the Cu- 
ſtom, 449, 10 
5. Where a Cuſtom muſt be plead- 
cd, or not, to juſtify a Diſtreſs, 
103 
6. What neceſſary to be ſhewn in 
a Juſtification in Treſpaſs, for 
taking a Heriot, 131 
7. he- 


1 „ os OY >a. 
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7. Whether the Defendant may 
1 'F, T : 8 « . 

. : juſtify-Molliter manus impoſuit 

to prevent Diſturbance at a Fu- 


19. Where there is a Juſtification 
by Title, how the Replication 


Page 131 

8. Whether the Defendant may "Re 

juſtiſy Aſſault and Wounding 
and Menacing, in Defence of King. 


his Poſſeſſion, 136 


X 1 


A 


9. Where a Stranger juſtifies put- 


10. Where an Officer may juſtify 
by Force of a Proceſs of a Court 


FR, 


17. Where a ] 


ting his Cattle into a Common 


by Licence from the Lord, 


where he muſt ſhew it by Decd, 


or not, and muſt aver ſufficient 


Common left, 190 


N ; - . _ 
de fatto or Inferior Court, .204, 


11. Poſſeſſion is ſufficient Title to 
ſhew in a Plea to juſtify for ta- 
king Damage-feaſant, 206 

12. Where in a Juſtification in 


'Treſpaſs the Defendant need not | 
traverſe before and after, 246 | 


13. A Preſcription for a Way to a 


certain Cloſe will not juſtify the } 
Uſſing it for another Purpoſe, 247 


14. - Juſtification in Treſpaſs for 


breaking Fences, eating up Graſs 
with Hogs, and killing two Ma- 
8 1 
15. Whether the Plaintiffs De 
fault in not repairing be in all 


ſtiffs, 


Caſes of Treſpaſs a ſufficient Ju- 


ſtification, 
16. Whether Molliter manns im- 

ponere for Precedency among 
Ladies be a good Juſtification 


in Battery, 393 

uſtification ſhall 
make a tranſitory Action local, 
410 


18. Difference between a void Judg- | 


ment and an erroneous Judg- 
ment, as.to Juſtification, 435 
I | | | 


320, 321 


379 


. 7 A [HERE the King cannot 
| have a Traverſe upon 
a Traverſe any more than a 
common Perſon, 7 
2. Where the King grants Land in 
Fee reſerving a Rent, it is a 
Rent: Service, notwithſtanding 
the Statute of Quia emptores ter- 
FAram,'. w 1 
3. What Intereſt the King acquires 
in the Goods of an Alien Ene- 
my, who happens to reſide here 
when a War breaks out, 39 
4. Where a Grant is during the 
King's Pleaſure, it determines 
upon his Demiſe, 70 
5. Where the King in his Letters 
Patent may, or may not, di- 
penſe with a Statute, 85, 115, 
. | 128, 137 
6. What Grants of the King are, 
or are not determined by his 
Demiſe, 128 
7. For what Miſinformation, Gc. 
the King's Grants will be ad- 
judged void, or not, 172, 178 
8. What paſſes by the King's Grant 
of a Manor, and every Parcel 
and reputed Parcel, (5c. 207 
9. Whether the King ſhall preſent 
upon his making the Prebend a 
Dean, 
10. Whether the King's Grant be 
good to charge his Hereditary 
Revenue with an Annuity in 
Favour of a Creditor for valu- 


* 


able Conſideration, 33¹ 
| 11. Lord 


235 


* — — 


— 0 


contained in the foregoing Caſes. 


ee. 


r Lord C. ]. Herbert's Reaſons 


for the diſpenſing Power, Page 
5 | 492 


knight. See Dignity. 


„ 
Lapſe, See Pyeeſentation. 
1. IN what Caſes the Patron is to 
1 have Notice of an Avoi- 
dance by the Incumbent's ac- 
cepting a ſecond Benekice, 25,51 


Goa Leaſes, 
1. Leaſes made by Tenant for 
Life, by Force of a Power for 
that Purpoſe, ought to purſue 
JJ HH 7-2 
2. Diſtinction between uſually let- 
ten, and wſually in Teaſe, and 
what ſhall be ſaid aua r 
3. Demiſe, for ſo long as the Leſ- 
- fee pays the Rent, whether a 
Demand of the Rent is neceſſary 
do determine the Leaſe, ibid. 
4. Where a Leaſe by a Biſhop, upon 
a Surrender, ſhall bind his Suc- 
ceſſor, or not, 92, 119, 165, 179 
5. Where a Leaſe made by the 
Guardian is his Leaſe, or the 
Leaſe of the Ward, 102 


6, In what Caſes a Parol Leaſe for 


ears determines a Leaſe at Will, 
or not, e 
7. How a Covenant in a Leaſe 
ought to be worded, to ſubject 
a Tenant to future Parliamen- 
tary "T ands, A 
d. Whether the Words paying and 
performing, in a Leaſe, make a 
Condition, or not, 194 
9. Whether àa Church Leaſe may 
be good or not, which does not 


contain the ancient Exceptions» 
FR ES a 
10. A Leaſe by two Tenants in 
common, the Effect of it, 235 
11. Where a Demand is or is not 
neceſſary to avoid a Leaſe, 242 
12. Whether a Leaſe for ſix Months, 
by the Words demiſe, grant, and 
to farm let, is capable of being 
inlarged by Releaſe, without 
actual Entry, 249 
13. A Remainder-Man in Tail, 
with Remainder to his own right 
Heirs, makes a Leaſe for Years, 
and then ſuffers a Recovery, and 
dies without Iſſue, this Leaſe is 
Rn _ Wt 
14. What Leaſes by Parſons, . (5c. 
good or not, and how ayoidable 
by Non- reſidence, 340, 527 
15. Leſlec for Years, and another 
accept of a Leaſe and Releaſe 
to Uſes, whether the old Leaſe 
is extinguiſhed or ſurrendered, 

REY 384, 392 
16. Where 4. brings Ejectment 
upon a Demiſe for five Years, 
and it appears that his Leſſor 
had only a Leaſe for three Years, 
he cannot have Judgment, 400 
17. Power to make Leaſes, when 
well executed or not, 413, 507 
18, Whether any and what Mines 
paſs by a Leaſe of Lands, naming 
or not naming them, 444, 445 


19. What Interruption breaks a 


Covenant for quiet Enjoyment, 
a (2 1 
20. Whether a Power to 4. and 
his Aſſignees, to make Leaſes, 
goes to the Aſſignee of the Exe- 
cutor of the Aſſignee of J. 476 
21. What ſhall be a ſuſficient Grant 


8 


of a Term, or not, 500 


22. At 


e 


— 
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22, At what Time Iſſue in Tail 
ought to avoid Leaſes unduly 
made, Ge. „te: 

23. Whether Leaſes valid, being 
made by a fmall Number of a 
Corporation aggregate, 504 

24. Leaſe to B. of forty Acres, 


Parcel of ſixty Acres, RB. dies | 
without making his Election, 


whether the Leaſe is void, or 
his Executor ſhall, &c. 530 


Legacy. 


|. Licence, 


gacy to 4. at 'Twenty-one, or 
to be paid at 'Twenty-one Years 
of Agc, 420 


2, See Executozs, ſe. 21. Po: + 


hibition, „ec. 23. 


Letters Patent. 


1. Whether Letters Patent of an 
Office, during the King's Plea- 


ſure, determine by his Demiſe, 
70 


2. Where Letters Patent are valid, 
or not, which contain a Non ob- 
ftante of a Statute, 85, 115, 128, 

| 3 

3. Where Letters Patent may, or 
may not be determined, by the 
Demiſe of the King, 

4. For what Miſtakes, Gc. the 
King's Grants may, or may not 
be adjudged void, 172, 178 


Libel. 
1. Of a Counſellor, written in a 
Letter to his Client, Mr. R. ad- 


viſes you to a vexations Suit, &c. 


actionable, 14 

2. Part of a Libel ſufficient to be 

ſet forth in the Information : 

__ The Fudginent, _ _ ag6 
3. See Indickment, /ec. 14. 
1 5 


ibid. 


r 


1. Whether, and in what Manner, 
a Lord of a Manor may licence 


a Stranger to put Cattle into the 
Common, Page 190 


Limitation ok Actions. 

1. Where a Promiſe was to pay 
Money at a future Day, the 
pleading of this Statute is to refer 
to the accruing of the Cauſe of 
Action, and nat to the Time of 

the Promiſe, 22 
2. A Demiſe, For fo long as the 
Tenant pays his Rent, is a Li- 
mitation, and not a Condition, 
BY 

3. How a Limitation to. firſt, ſe- 
cond, (5c. Sons, is to be conſtrued, 
the Deed being made after the 

Death of a firſt Son, 76 

4. Whether Iadeb. aſſiunpſit is ſaved 

to an Infant, by the Exception 

in the Statute of omen” 

| 20 

5. Whether the Statute runs upon 

Merchants Accounts ſtated, 229, 


| 234, 245 
6. Whether a Sheriff ſhall have 


the Benefit of the Statute of Li- 
mitations, as to Money levied 
upon a H. Fa. 6 
7. Whether a Remainder of a 
Copyhold Eſtate may be limited 
upon a contingent Fee, 267 

8. Whether Courts of Equity be 
bound by the Statute of Limi- 
tations, 301 
9. Where the Word Heir ſhall be 
a Word of Limitation, or of 
Purchaſe, 351, 369 


Limitation of Eſtates, See Re⸗ 


t 


mainder. 
5 Libing. 


— 


* 


contained in the foregoing Caſes. 


— 


Living. See Church, and the 
Titles there referred to. 


London. 
1. An Action maintained againſt 
the Lord Mayor of London, for 
not ſuffering the Plaintiff to go 
to the Poll for the Office of 
Bridgemaſte, Page 15 


2, What Debts are liable to the 


Cuſtom of London of a foreign 
Attachment, 56 
3. The Cuſtom of foreign Attach- 


ment extends to the Goods of a | 


Corporation, 207 
Lozd and Tenant. 

1, Whether a Lord of Manor may 
licence a Stranger to put Cattle 
into the Common, and how, 190 

2, Whether a Copyholder for Life, 
ſuffering a Recovery in the Coutt- 

Baron, forfeits to the Lord, or to 
the Remainder- Man in Fee, 192 

3. Whether the Words paying and 

performing, in a Leaſe, make a 
Condition or not, 194. 


4. How a Covenant in a Leaſe | 


ought to be worded, to ſubject | 
a Tenant to future Parliamen- 
tary Taxes, - 148 


5. What Acts of a wrongful Lord | 
of a Manor, relating to the 'Te- | 


nancies, are good, or not, 41 


6. See Aion Sur aſſumpfit, feet. 28. 
Lunatick. See Remainder 


ſet. 11. 1 
me . 
Paihem. See Damages, ect. 4. 
_ Baintenanee. 
„ X/ Hether it be Maintenance 


in a Stranger to give 


Bond to the Attorney in a Suit, 
to pay all the Money he ſhould 
expend in it, Page 71, 81, 


Mandamus. 


1. Mandamus lies to reſtore a Sexton; 
a Steward gf a Court-Leet or 
Court-BarofF, a Conſtable, Pariſh 
Clerk, or Churchwarden, or 


2, —— lies to ſwear a Church- 
warden, and why, 366 
3. Where a Maudamus ſhall go 
concerning the granting of Ad- 
miniſtration, or proving a Will, 


| 1 3725374 
4. Whether it may be well directed 
to Part of a Corporation, 7. e. 
omitting Bailiffs, 441 


1. A Court-Baron regularly ought 
to be held before the Suitors, 
but by Preſcription may be held 
before the Steward, or Clerk 
of the Court, : 19 
2, Where the Lord of a Manor 
may licence a Stranger to put 
Cattle into the Common, 190 
3. Whether a Tenant for Life of 
a Copyhold Eftate, ſuffering a 
Recovery of it in the Court- 
Baron, forfeits to the Lord, or 
| to the Remainder-man in Fee, 
I 192 


| 4. What ſhalt pafs by Grant of a 


thercof, | 207 
5. What Acts of a wrongful Lord 
of a Manor ſhall or ſhall not 
bind the rightful Lord, 245 
6. A Cuſtom in a Manor to bar 
Remainders by Surrender, will 
not warrant the doing it by 
Fine, 9 263 

| 7. Whe- 


| 
| Manor, and reputed Parcel 
| 


Fellow of a College, = 


A Table of the Principal Matters 


— 


7. Whether Copyholds be Part of 

the Demeſnes of a Manor, Page 
| 507 
Markets. See Fairs. 


Marriage. 


1. Whether a mygyal Promiſe of 
Marriage be a Wood Conſidera- 


tion, 55, 95, 347, 541 


2. In what Degrees of Propinquity 


the Spiritual Court may adjudge 
Marriage unlawful, or not, 73, 
| 10% 11, 154, 169, $21 
3. In what Caſe Marriage is triable 
at the Common Law. 95 
4. Whether the Death of the Wife 
before Jointure made, ſhall avoid 
the Payment of a Portion which 
was to be paid upon making the 
Jointure, 302, 303 
5. Whether Conditions to marr 


6. A Promiſe of a Marriage-Por- 
tion, made before the Statute 


of Frauds, bound, though the | 


Action did not accrue till after 


the Statute, . - - 466 


Paſter and Servant. 
1. Whether a Maſter be compel- 


lable to take an Apprentice, upon 


Stat. 5 El. or 43 El. or 1 Jac. 1. 
421 


I, Whether the Statute of Limita- 


tions runs upon Merchants Ac- 
Counts ſtated, 229, 234, 242 
2, Where buying for a particular 
End, though he happens to ſell 


again, will not make a Bank- 
3 e od 
| 


3. How a Merchant, and the Exe- 
cutor of his Partner, may ſue 


2. Whether a third Incumbrancer 


„„ SES 1. An Action on the Caſe lics not 


in Terrorem only, 302 
2. Whether the King can pardon 


for Money due, 468 
We. 1 | 


5 


4. Caſe lies againſt Maſter or Own. 


1. Whether the Aſſignee of a Mort. 


3. The Effect of a Releaſe of all 


Poꝛtuary. See Pyohibition, 


Non⸗Claim. See Fine, ſedl. 4. 


— — 


ers of a Ship for damaging Goods, 
| Page 499 


Pines. See Leaſes, ſeck. 18. 
Moꝛztgage. 


gage ſhall have Intereſt upon In- 
tereſt, 303 


ſhall protect himſelf againſt a 
ſecond, by buying in a fiſt, 331 


Right, Title, &c upon a Mort- 
gage Term, 474 


ſeft. 15. 


Murder. 


for the Husband, for beating his 
Wife ſo that ſhe died of it, 224 


Murder ſince the Bill of Rights, 

rn. 501 
3. Circumſtances of Malice which 
make Murder, 514 


N. 


Name. 


I, Hether the Surname be 
VV neceſſary in Pleading, 
| | | 140 


Non Compos. See Remainder, 
F 


Non obllante. 
1. In what Caſes the King's Grants 


with a Non obſtante on L 


contained in the foregoing Caſes. 


— 


Statute may be good, or not, 


Page 85 
2. Lord C. J. Herbert's Reaſons for 
the diſpenſing Power, 492 


z, Whether, ſince the Bill of 
- Rights, the King can pardon 
Murder, | 501 


Nonduit. 

1, Where a Nonſuit againſt one of 
the Defendants in Replevin will 
diſcharge both, = Ws 


Non-tenure. 

1, How Non-tenure as to Part is 
to be pleaded of Lands lying in 
two Vills, 125, 157 


Notice. 
1. Whether Notice be neceſſary of 
a Condition that an Infant mar- 
ry with Conſent, 31 
2. In what Caſe the Patron is to 
have Notice of an Avoidance 
by the Incumbent's Acceptance 
of a ſecond Benefice, 25,51 
3. Whether ſuing an Original into 
the County where the Executor 
lives is Notice to him, though 
he be not ſerved with it, 54, 
5 16 | 110 


bibition will go without Notice 
to the other Party, 78 
5, In what Caſe. Notice to the 
Defendant ought to be averred 


6. Whether Notice be neceſſary, or 


not, to determine a Leaſe at 


7. In Aſumpſit to ſave harmleſs 
againſt a Recovery of Goods, 
whether the Plaintiff is to al- 


in a Declaration in Covenant, 


ö 


4. In what Caſe of Tithes a Pro- | 


| 


dant Notice of the Suit, Page 
-> 424; 430 

8. How he that was bound to give 
a particular Notice, muſt plead 
he gave it, 247 
9. Where a Tradeſman has not 
Notice that a Wife has parted 
from her Husband, he may re- 
cover for Neceſſaries, 248 
10. Where each Parrty has equal 
Means to come to the Know- 
ledge of a Matter, Notice is 
not neceſſary, 254, 284 
11. Whether a Stake-holder of a 
Wager is to have Notice who 
won it, 263 
12. Where an Incumbrancer in- 
courages a Purchaſer, and con- 
ceals his Incumbrance, it ſhall 
be ſet aſide as fraudulent, 310 
13. Whether a former Decrce be 
_ (of itſelf) Notice to a Purchaſer, 
; — 41 
14. Where Payment to a Bank- 
rupt may be good after Notice 
of an Act of Bankruptcy, 349 
15. Where want of Notice to a 
Perſon to appear before a Ju- 
ſtice ſhall not render a Conſta- 
ble, Oc. liable, 396, 407, 488 


Nuſance. 
1. What Removal of the Nuſance 
is a good Plea, or not, 230 
* 


Oaths. See Statutes, ſee. 24. 


Will, | 1 Occupant. 


I. THETHER an Occupant 
ſhould have Aid in E- 
quity to recover Title Deeds, 


ledge that he gave the Defen- 


a 313 
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Offices. Officers. 


1. Whether the Offce of Under- 
Sheriff be within the Statute 
Page 19 


566 6E. 6, 
2. What an Officer muſt ſhew 
who juſtifies againſt an Action 
brought, 19, 320, 356 


3. Officers of Juſtice ought to be 
indifferent, 32 


4. Whether the Office of Secretary 
in Barbadoes be within the Sta- 


tute of 5 E. 6. c. 16. 175 


5. To what Purpoſe all the Coro- 
ners of a County make but one 
Officer, - v1 


6. Whether an Officer of an Infe- | 


rior Court be anſwerable for an 


Eſcape, where the Cauſe of Ac- | 
tion did not arife within the Ju- | 


riſdiction, * 
7. Where an Officer may juſtify 
by the Force of a Proceſs of a 


Court de fatto, or of an ifregu- 
lar Procefs, &c. 204, 315, 320, 
321, 322, 356, 396, 4% 488 


8. An Arreſt may be juftified by a 
Warrant dated after, if it was 
really made before the Arreſt, 


i . 
9. What Obligations or Covenants 
to Officers may be good, or not, 
326 

10. Whether the TREE 259 
tion of an Officer ſhall excuſe 
his complying with the Sacra- 
mental Teſt, 327 
11. Whether living within an In- 
ferior Leet exempts a Man from 
being choſen High Conſtable in 
the Leet of the Hundred, 348] ment, 
12. How the Office of Regifter 
may be granted in a new erected | | 
394 | tered for an Eſcheat, notwitt” 


Biſhoprick, 
I 


Principal Matters 


a. A. 


OO —_—_ 


| 13. What Bailiffs are to take the 
| Oath within the Statute 2 F, 
5 Page 419 
14. Whether the Bailiwick of the 
Savoy be within Stat. 5 E. 6, 
c. 16. . 428 
15. Of the Office of Clerk of the 
| Papers in the King's Bench, he 
cannot make a Deputy. Sec 
C 429 
16. See Eſcape, /e. 6. 
17. Whether the Stewardſhip of 
an Honour, having a Leet, be 
grantable in Reverſion, 473, 478 
18. Offices how void on not taking 
Oath by Stat. 13 C. 2. ſeſſ. 2. C. I. 
19. Where a Warrant iſſues by the 
Information of Officers, whether 
an Action lies againſt them, or 
the Juſtice, if the Information 
Was not true, 491, 


Dpders of Juſtices. 
„ in making Orders are 
pecially to obſerve the Statutes 
upon which they are founded; 
and not to attempt an Order 
which may ſeem equivalent, 
| 414 
2. Two next Juſtices (and' not the 
Seſſions) are to make the ori- 
ginal Order of Baſtardy, 483 


_ * Dutlawyy. 

1. Outlawry of the Informer to 
what Purpoſe a good Plea to an 
Information, oo 

| 2. The Effect of a Caption upon 

a Capias utlegatum after 2 

RY 3 

3. Outlawry muſt be reverſed b) 
Error, where the Lord has en- 


1 Randing a general Pardon, 369 
7. Our 


* 3 Maar ads. ** 


contained in the 


- 
a. AM... 
= "—— ts, 


foregoing Caſ, er. 


4. Outlawry reverſed for Error in 
the Return of the Exigent, 


Page 525 
See Ball, „ect. 1. 
Dyer, 


4. Praying Oyer is no Plea, and a 


Demurrer to it, as ſuch, is ill; 
and a Replcader awarded, 400 


Paraphernatia. See Baron and 
Feme, ſect. 7. | 

Parceners. 
1.X K 7Hether Parceners Lords of 


a Manor ought to enter 
for a Forfeiture in the Life-time 
of both, = 516) 


Pardon. 3 

1. An Act of general Pardon ſaved 
Jurors from Cenſure who had 
misbchaved, 79 
2. Where he who takes Benefit of 
an Act of general Pardon muſt 
plead it, and why, 
3. Whether a general Pardon may 
have any, and what, Effect, in 


— —_— 


2. How Townſhips in Pariſhes may 
be rated within Stat. 43 Eliz. 
and what may make a Parifh 
in Reputation, Page 401, 412 

3. The Pariſh of common Right 

is to repair the Highways, and 

if others to repair, they muſt 

_ plead it ſpecially, 521 


Parliament. 


1. Privilege of Parliament after 


what Manner allowed, 75 
2. Of Writs of Error returnable 
in Parliament, whether abated 
by Prorogation, 350, 360 


834 


a Simoniacal Caſe, 197 

4. Where an Importation of pro- 
bibited Goods is before a gene- 
ral Pardon, and the Expoſing to 
Sale is after, Whether the For- 
feiture is pardoned, 3323 

5. Whether, ſince the Bill of Rights, 
the King can pardon Murder, 501 

| _ Parffh, 

. Whether a Recovery of Lands 
m a Pariſh be good, and where 
a Pariſh ſhall be intended a Vill, 

| 227, 240 


3. Whether Caſe lies againſt a She- 


t 
; 
il 
i 
; 


riff for a double Return of Mem- 
bers of Parliament, 380, 387, 
5 —F 4 
4. Whether the Court of B. R. 
can take Cognizance of any 
Matters in Parliament, or of 
their Privileges, 453 


Parol P2omiſe 02 Contra. See 
Partition. See Fines, ſect. 12. 
Patron. See Pꝛeſentation, Quare 
Impedit, ſedt. s. 
Payment. See Gaal, fel. | 5. 
Plea, ſect. 100. 1 


Peer and Peerage. 

1. Words not actionable in the 
Caſe of a common Perfon may 
ſupport an Action of Scamdaluuu 
Magnatum, 49 
2. Where Words actionable in the 
Caſe of a common Perſon, are 
ſpoken of a Peer, he hath his 
E le&ion to fue upon the Statute, 
or otherwiſe, 


bid. 


3. A Peer muſt be ſworn if he will 


be examined as a Witneſs, 422 
| Perjurp. 


8 


— 


1. How Indictments for Perjury are 
to be, upon the Statute, and at 
Common Law, Page 506 


Plantations. See Offices, /ef2. 4. 
Plea, Pleadings. 


1. Actions pending in inferior Courts 
are not pleadable above: Secus 
of Judgments obtained there, 6 
2. An Action is brought againſt one 
Executor, it appearing by the 
Declaration that there is another: 
After Verdict for the Plaintiff, 
the Defendant ' ſhall not arreſt 
Judgment upon this Objection ; 
he ſhould have taken the Ad- 
vantage of it in Pleading, ibid. 
3. A Traverſe upon a Traverſe not 
. - allowable, and wherefore, 7 
4. What an Officer muſt ſhew, who 
juſtifies in pleading to an Action. 
brought againſt him for diſtrain- 
ing or arreſting, 291, 19, 315, 
Fx 3-2 - N4300;331 
5. How to declare of a Preſcription 
for the Benefit of two feveral 
r 20 
6. Whether a Defendant, who pleads 


Performance of Covenants in a 


Leaſe, is bound to ſet forth what 
the Covenants ate, hid. 
7. An Award in Mriting, ready to 
be delivered at ſuch a Shop, muſt 
be fo ſet forth in Pleading; and 


tis not ſufficient to ſay, It was | 


ready to be delivered according 
to the Form and Effet of the 
Condition, 22 


8. An Executor pleads four ſeveral 
Judgments, each more than the 
Aſſſets in his Hands; the Plaintiff 


A Table of the Principal Matters 


10. Whether in Pleading in Onare 


Fraud, he muſt alſo reply to th 
other three; but the — 4 Way 
had been, to reply Want of Af. 
ſets beyond /o zuuch, Page 28 
9. In Pleadings on Bond conditioned 
not to hunt in Plaintiff's Warren 
he does not alledge where his 
Warren lay, therefore Judgment | 
for the Defendant, M 31 


impedit, the Defendant muſt 
I Title as well as the Plain- 
titt, ue” 
11. Where a Preſentation, * 
Inſtitution and Induction, is a 
good Title to the Plaintiff in 
Luare impedit; therefore if he 
ſets forth two Preſentments, it 
is a double Plea, tbid. 
12. Heir avows for Rent due in the 
Anceſtor's Life-time, this is ill, 
8 37 
13. Plea double, with Negative 
pregnant, or amounting to the 
General Iſſue, \ 38 
14. When a Plea may conclude 
_ againſt the Statute, or not, ibid. 
15. Plea in Treſpaſs by a Tithe- 
farmer's Servant for taking Corn, 
| 42, 43 
16. An. Avowant is as an Actor, 
and muſt ſhew his Title, 42 
17. Who ought to make a Profert 
of a Deed in Pleading, ibid. 
18. Where Colour is neceſlary in 
Pleading, or not, 42, 43 
19. Where a Defendant intitles a 
Stranger, and juſtifies by his 
Command, be muſt plead it ſpe 
cially, and cannot give it in Evi- 
dence upon the General Iflue, 43 
20, Whether, and where, 4 Plea 
in Bar ſhall be made good b) 
Intendment, „„ 


replies as to one kept on foot by | 


| | | 21. Pra- 


ͤ— - ” 
— —_—_—___. . 


contained in the foregoing Caſes. 
21. Prediff in a Plea, where there | 36. How an Executor is to plead 
is nothing to refer to, ill, Page| that ſeveral Judgments are not 


52 kept on Foot by Fraud, Page 121 
22. Variance in a Plea, where | 37. The Plaintiff declares upon a 


neo. F.. | 


fatal, 63 Covenant that he ſhall enjoy, &c. 
23. How a private Act of Parlia- | and ſhews that another was in 
ment ought to be pleaded, 75 lawful Poſſeſſion; he ſhall be 
24. Where he who takes Benefit | obliged to ſhew that he entred, 
of an Act of general Pardon muſt it being a tortious Act, 122 
plead it, and why, 83 | 38. How Non-Tenure as to Part is 
25. Whether the Defendant is | to be pleaded, where 140 Acres 
|  eſtopped to aver any thing in his are demanded (in a Formedon) 
Plea contrary to the Condition | lying in two Vills, 125, 157 
of his Bond, 10039. Whether a Fine of a fourth 
26. He that pleads a Cuſtom muſt | Part, per Nomen of a third Part, 
by bis Plea bring himſelf within | be well pleaded, 125,157 
the Cuſtom, 101 4o. Where a Man may plead two 


27. What ſhall be adjudged a De-“ Matters,without pleading double, 
parture in Pleading, 290, 101] _ 125, 157, 258 

28, Where a Rejoinder may be too | 41, Whether an Executor may 
general, © 102 | plead a Statute in which himſelf 
29. Where a Cuſtom is neceſſary | is bound, in Bar of other Cre- 
to be pleaded to juſtify a Diſtreſs, | ditors, „ 

OW 103 | 42. How a Diſcharge againſt an Act 


30. How a Bargain and Sale in- | of Parliament, which contains a 
rolled ought to be pleaded, ibid. Proviſo for that Purpoſe, is to 

31. Error and Infancy alledged, | be pleaded, _ 128 
and concludes, Et hoc parat eſt | 43. Where Pr edit? ſhall be rejected 
verif prout Cur confideraverit, as Surpluſage, 131 
this is well enough, 106 | 44, Whether the Defendant may 


32. Where on a Diſtreſs tis neceſ- | juſtify Molliter manus impoſuit, 
fary to aver the Life of Ceftui to prevent Diſturbance at a Fu- 
que vie, and at what Time, 107 | neral, ibid. 

33. Releaſe puis darrein Continu- 45. Whether Tender, and what elſe 
ance pleaded, without laying a] may be pleaded after a ſpecial 

Venue, ill, 112] Imparlance, and wherefore, 134 

34. Where A. aſſumes to pay, or | 46. Common of Eſtovers in a Cor- 

_ to make it appear to J. S. that | poration, how to be preſcribed 

he has paid, how he is to plead | for, ibid. 

it, N 114 47. How the Defendant may plead 
35. Where Judgment ſhall be given | to juſtify Aſſault and Menacing, 
for the Plaintiff in Replevin, | in Defence of his Poſſeſſion, 136 
becauſe of the Multiplicity of | 48. Where a Tender is pleaded, a 
the Defendant's Traverſe, 120 Place certain where, Ge. muſt 
i e eee be 


ak * WW 4 


a 
R 


A Table of the Principal Matters _ 


* 
LY 


= pleaded, if ſuch Place was 


named in the Contract, Page 
148 


49. By what Payments an Executor 


durante minore Ætatè can ſup- 
port his Plea of Plene admini- 
 J/travit, or muſt plead ſpecially, 
150 


\50, What Plea may, or may not 


_ diſcharge an Executor, who takes 


the Goods of the Teſtator pro 


Salon Cuſtodia, and then re- 
nounces the Executorſhip, 151 
51. Whether a Plea of Performance 
of Covenant contained in Inden- 


tures, to diſcharge the Defen- | 


dant of a Bond, be good with- 
out a Profert, &c. 156 


52, What the Plaintiff is to do. | 


where an Heir, ſued for the 
Debt of his Anceſtor, pleads 
 Riens per Deſcent præter ſuch 


a Reverſion, (5c. 160 


53. In Covenant to leave a Way 


ſix Foot wide, how to declare 
for narrowing it, 9.6 
54. Where in Aſſumpſit the Con- 
ſideration ſhall be conſtrued a 
mutual Promiſe, and not a Con- 
dition precedent, | 


e 
55. Whether a Diſcharge by Parol 


be a good Plea in an Action Sur 
aſſumpfit, FEE ibid. 
56. In what Caſes Judgment in a 
former Action may be pleaded in 
Bar of a new Action, or not, 198 
57. How Jointenancy is to be al- 
ledged in the ſeveral Parts of 
. Fleaging, 202 
58. Whether, in Debt, touts temps 
priſt may be pleaded after a ge- 
neral Imparlance, 205 


59. Poſſeſſion is a ſufficient Title in 


a Plea to juſtify for taking Da- 
mage-fcaſant, and the Mention 
4 Eads 


of a Term to be rejected as Sur- 
pluſage, Page 206 
60. Where the ſame Matter may 
be pleaded, either in Bar or in 
Abatement, at the Party's Elec- 
tion, 55 208 


61. Whether a Preſcription may be 


pleaded againſt a 'Preſcription, 
without traverſing the former, 
210 


62, Where in Aſſault and Battery 


a Variance, as to the Day and 
Year, betwcen the Declaration 
and the Plea, ſhall be held im- 
material, or cured by Prædict, 
212 
63. How an Exccutor or Admini- 
ſtrator is to plead a Recovery and 
Judgment to Debt upon an Ob- 
ligation, 21 
64. Whether he who pleads Hors 
de ſon fee muſt take the Tenancy 


upon him, "nn 


65. Where a Parol Diſcharge of a 
Parol Agreement may be plead- 
ed, or not, | 230 

66. What the Non-ſummoning of 
other Tenants may be pleaded 
by A. to a Sci. Fa. upon a Judg- 
ment, 2 237 
67. How a Replication ought to 
conclude, which contains a new 
Aſſignment, Go. 238 
68. Where in a Juſtification in Treſ- 
paſs the Defendant need not tra- 
verſe before and after, 246 
69. Where a Man is bound to give 

Notice, &c. and pleads he gave 
it, he muſt ſhew how, and not 
ſay according to the Form and 
Effect of the Condition, 247 
70. Plea Puis darrein Continuance, 
at Niſi Prius, ought to be proved 
there, and other Rules concern- 
ing it, 252 
71. Where 
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71, Where a Judgment is pleaded 
of a Term in the 26th and 7th 
Year (inſtead of 26th and 27th) 
tis void, there being no ſuch 
Term, Page 255 
72, What may be pleaded to an 
Attorney s Action for Fees, who 


delivered no Bill, 257 


73. Where a Plea may contain ſe- 
veral Facts without being double, 


1125, 157, 258 
74. Whether a Fine can be plead- 


ed of Lands in Ancient Demeſne, 


261 


75. How, and when, Executor de 


ſon tort may intitle himſelf to 


plead a Detainer, G Q 0. 265 


76. Where a Deed was deſcribed 
by ſcriptum facdtum per J. S. 


and well, ibid. 


77. A Rejoinder which fortifies the 


Bar cannot be a Departure, ibid. 
78. Where the Defendant by his 
Plea in a tranſitory Action varies 
the Place, he is to traverſe all 
others, 1 
79. Where pleading a Statute by 


a wrong Year of the King is ill; |. 
otherwiſe as to his (viz. Tame, 


the Firſts) Reign of Scotland, 


3 311 
do. Surpluſage in Pleading does not 
vitiate, 206, 318 


dr. Whether the Defendant's not 
pleading to the Juriſdiction of 
an inferior Court ſhall be con- 
eluſive to him, "224 
dz. Plene adminifiravit, whether 
à good Plea in Covenant againſt 
an Executor for Rent incurred 


in his own Time, 336 


$3, How the Bail is to plead that 
Capias was not ſued againſt the 
Principal, 338 


| 


| 


84. How Tender of Amends for 
Damage is to be pleaded, Page 


| 339 
85. Juſtification in Treſpaſs for 
breaking Fences, eating up Graſs 


ſtiffs, muſt contain Certainty, 
347 

86. Avowry, that the Property is 
in the Defendant, and not in the 
Plaintiff, is good, 349 


Dureſs upon a Co-obligor, 351 
88. Accord with Juſtification no 
ood Plea to a Sci. Fa. upon a 
udgment, 359 
89. Indeb. aſſumpſit for 101. and 
Computaſſet for 30 l. in the ſame 


Uſury to the former, and avers 
that both are for the ſame Cauſe 
of Action, ill, 367 

90. It is no Plea to an Information 
that the Informer did not ſwear 
it, 376 


Plea by an Executor ſued for 
Rent upon an expreſs Covenant, 
5 377 

92. Whether Molliter manus impo- 
nere for Precedency among La- 
dies, be a good Plea in Aſſault 


93. In Pleading to popular Action, 
that there is another depending, 
it muſt be ſo alledged before this 
was brought, 4000 

94. Praying Oyer is no Plea, and 
Demurrer to it as ſuch is ill; a 

Repleader awarded, ibid. 

95. Two Actions being brought for 
the ſame Cauſe, each of them is 
pleadable in Abatement of the 
other, 401 


-— 
—_—_— 


with Hogs, and killing two Ma- 


87. Whether an Obligor can plead 


Declaration, Plea the Statute of 


91. Whether Aſſignment be a good 


and Battery, 393 


96, Whe- 
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A Table of the Principal Matters 


96. Whether in an Action for an 
Eſcape the Sheriff may plead a | 
Reſcous, Page 409 

97. In Debt upon Bond to perform 
an Award, what muſt be ſhewn 
on the Part of the Plaintiff, 415 | 

98. Plca and Replication upon 

Payment in Satisfaction of a | 


Bond, | 422 
99. How a Tender of Corn is to 
be pleaded, 433 


100. Whether Payment to a She— 
riff while in Execution be a 
cod Plea to a Sci. Fa. upon a 
Judgment, „„ 
101. At what Time a Plea in A- 
batement ought to come in, 
„ 

102, Where Plea was to Part only 
Judgement for the whole, 466 


103. Where an Executor pleads | 


hve Judgments, it is ſufficient 
for the Plaintift if he can ſhew 
that one was kept on Foot per 
fraudem, 0-2 a 
 1c4. How an Award in Writing in— 
dented muſt be fet forth in 
Pleading, - e. 
105. A patol Condition cannot be 
pleaded to a Bill under Seal, 

3 5 > 77 
106. A Thing preſcribed for obs 
to be alledged with Certainty, 
* Ibid. 

107. How the Plaintiff, in Debt 
againſt the Heir, is to derive the 
Title where there have been 
ſeveral Deſcents in Tail, Gc. 
PE 98 

108. A Carrier may be * 


without declaring upon the Cu- 


ſtom of England, 499 
109. An Act done before the Day 
is done at the Day, 5 26 


Satisfaction of another a good 
Plea, Page 532 
111. Whether a Plea, that three 
Judgments are kept on Foot h 
Fraud, be a double Plea. Sce 
above, ſeit. 103. 537 


13002, 
1. When Complaint ought to be 
made of a poor Perſon's co- 
ming into a Pariſh contrary to 
Law, | | | 9 
2. How Townſhips in Pariſhes 
may be rated by Stat. 43 Fliz, 
| PO 401, 41% 
3. A Toll taxed under Star. 4; 
 #liz, to the Poor, after eighty 
Years Omiſſion, 2-2: oy 
4. A poor Man who purchaſes a 
Copyhold for Life may go and 
live there, if he will, but he 
cannot be compelled to it, 432 
5. Where lying ſick in a Place 
gains no Settlement, ibid. 
6. Whether Children ſhall be ſet- 
tled where born, or where the 
Father laſt gained a Settlement, 
e 518 
Popular Ations. See Plea, /ci7. 

93. 
Pozt. Sce Conſideration, /d. 13. 


; Portions. 

1. Whether the Death of Wife be- 
fore Jointure made, ſhall avoid 
the Payment of a Portion which 
was to be paid upon making the 
Jointure, 302, 303 

2, Where a Condition to marry 
with Conſent is conſtrued in ter- 
1; 8: RR a 302 

3. Whether Truſtees of a rever- 

ſionary Term, provided by Set- 


110. Delivery up of one Bond in 
4 


tlement for raiſing Portions, 
may 


— 


contained in the foregoing Caſes. | 


* 


may ſell it for that Purpoſe, du- 
ring the Continuance of the par- 
ticular Eſtate which interpoſcs, 

Page 309 


Poſſeſſion. 


1. In æguali jure melior eſt condi- 
tio po ſſidentis, 


| 7 
2. In Treſpaſs Poſſeſſion is a ſuffi- 


cCient Title to maintain the Ac- 


Power. 

1. A Power of Revocation and 
Limiting new Uſes of a Term 
not forfeited, under the Word 
Truſt in an Act of Parliament, 9 

z, In what Manner a Tenant 
for Life, who has a Power of 
Leaſing, ought to exerciſe it, 23 

3. J. wills and 'bequeaths Black- 
acre to his Wife during her Life, 
and by her to be diſpoſed of 
to ſuch of his Children as ſhe 
ſhould think fit, whether ſhe 
may diſpoſe in Fee, 149, 163, 

| | 72 70 

4. Where the defective Execution 
of a Power reſerved by a Man 
over his Eſtate ſhall be ſupplied, 
or allowed, in Equity, 308 

5. Whether Truſtees of a rever- 


ſionary Term, provided by Set- 


tlement for raiſing Portions, 
have Power to ſell the Rever- 


ſion, . 309 
6. Wnat Kind of Conveyance may 


ſuſhce to execute a Power of 
Revocation and Limitation of 


new Uſes, and whether without 
taking Notice of the Power, or | 


not, : 407, 411 
7. Power to make Leaſes where 
well executed, or not, 413, 507 


5 


1 


1 


8. Whether a Fine, (5c. be a good 
Execution of a Power of Re- 
' vocation, Ge. Page 486 


9. Whether a Power to leaſe any 


Part of a Manor, except the 

Demeſnes, extends to Copyholds, 

Pꝛebend. See Goid, /cfz. 5. 
Preſcription. 

1. How two Plaintiffs who have 


| Mills ſhall preſcribe that the 
Defendants are to grind with 


them, Ys 
2, Preſcription that the Defendants 
are to grind all the Corn to be 
uſed in their Houſes at the Plain- 
tiff's Mills, ill; for the Defen- 


dants may uſe Corn unground, 


„ * 
3. Preſcription for Common «ntl 
the Land be reſoꝛoed with Grain, 
this is not anſwered by ſhewing, 


it was ſowed with Turnips, 51 


4. Whether it be a good Pre- 
ſcription to have Tares cut green 
to give Horſes Tithe-free, 72 

5. Preſcription of Common of E- 


ſtovers in a Corporation how to 


be pleaded, 134 
6. Whether a Preſcription may be 
_ pleaded againſt a Preſcription, 
without traverſing the firſt Pre- 
ſcription, " "20 


7. A Preſcription for a Way to a 


certain Cloſe, will not juſtify the 
Uling it to other Purpoſes, 247 
8. A Preſcription is not triable in 


the Spiritual Court, 300 
9. A County may preſcribe in 
Non deci mando, 37 W 


10. Difference between a Cuſtom 


and Preſcription ; Preſcriptions 
are ſuppoſed to be founded on 
Grants, | 319 
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A Table of the Principal Matters 


PP 


11. A Preſcription for a Toll muſt 
ſuppoſe a reaſonable Conſidera- 
tion for it, Page 355 

12. How a Leſſee for Years is to 
preſcribe, PEP 

13. Repairing a Chapel of Eaſe 
may be a good Conſideration 
for preſcribing not to contribute 
towards the Repairs of the 

RL - -- 468 

14 What is preſcribed for ought 

to be certain, 483 


Preſentation. 


1. What ſhall be deemed the Value 
of a Living to make an Avoid- 


ance on accepting another; 972. ; 
the real Value, or from the 
25 


King's Books, 
2. Whether a Turn to preſent 
veſted in the Anceſtor, who dies 
afterwards, gocs to his Heir who 
has the Advowſon, or to his Ex- 
ccutor, — 
3. Whether a Pardon will cure a 
Simoniacal Preſentation, 


mer, 241 
5. Whether the King ſhall preſent 


upon his making a Prebend a 


Dean, 


Pꝛeſentment. See Jurisdittion, 
ſedt. 39. 


Paivilege, See Cinque Pozts. 
1. Privilege of Parliament how al- 


256 


lowed in the Courts below, 75 | 


2. Whether a Privilege may be 


pleaded after Imparlance, 134 | 


Rolls be a privileged Place, and 
in what Senſe, 368 
7 


4. Whether Serjeant at Law hath 
Privilege to be ſued only in C. . 
if he has, it is taken away by 
joining another with him, Page 


| 8 
5. See Attoꝛney, ſeft. 4. 


Pꝛobate. See Will, /ef7. 8. 


Pyohibition. 
1. Whether the Spiritual Court 
ſhall be prohibited (quoad the 


cerning Lands and Goods, 23 
2. Not granted to ſtay a Suit in 
the Spiritual Court for calling 
a Woman ore, 43 
3. Not granted where a Man was 
4. In a Suit for 'Tithes, where the 
_ Spiritual Court refuſes to allow 
a Plea to the Parſon's 'Title, whe- 
ther a Prohibition ſhall go, 67 
5. A Prohibition to Spiritual Court 


as to their Examination of the 
197. 
4. Whether Acceptance of a ſe- 
cond Benefice avoids the for- 


Paternity of a Baſtard, but they 
were allowed to procced as to 
the Fornication, 68 
6. Where a Curate agrecs for a 
Stipend, and the Biſhop allows 
a greater, if he ſues for the 
latter in the Spiritual Court, a 
Prohibition ſhall go, 70 
7. Preſcription to have what Tares 
the Plaintiff ſhould cut green to 
give his Horſes Tithe-free, whe- 
ther good, 72 
8. In what Caſes of Affinity or Con- 
ſanguinity the Spiritual Court 
may adjudge Marriage unlawful, 
or not, 73, 107, 141, 159, 167, 
f 287, 511 
9. Where à Prohibition ſhall ex- 
tend to Coſts after Sentence in 


| the Spiritual Court, or not, 75 


10, In 


Lands) to prove a Will con- 


contained in the faregoing Caſes, 


qQ_@——=_ 


10, In what Caſes Prohibitions 


ſhall go to the Spiritual Court aſ- 


ter Sentence there, Page 78, 358 
11, Where a Prohibition in a Suit 
for Tithes ſhall go without No- 
tice to the Party, 78 
12. Thou art a Knave, a Lyar, 
and a Raſcal, ſpoken of a Par- 
ſon, whether ſuable in the Spi- 
ritual Court, | 
13, Whether a Suit in the Spiri- 
tual Court ſhall be prohibited 
for a Proctor's Fees there, 113, 
PIE | 122, 129 

14, Where a Cuſtom is contro- 


verted in the Spiritual Court, a | 


Prohibition lies, and why. See 
below, ſedk. 26. 129, 361 


15. A Proctor's Suit in the Spiri- 


tual Court will be prohibited as 
to Charges of Journies and the 


Meſſengers, and whatever can 
129 


not be tried there, 
16. Whether a Prohibition lies to 


the Spiritual Court in a Suit 


there for Alimony, if there be 


a ſeparate Maintenance ſettled | 
282 


in Truſt for the Wife, 
17. Lies to a Suit in the Spiritual 
Court for ſaying he was the 
Father of a Baſtard, after he had 
been fo adjudged at Seſſions, 283 
18, Lies if the Spiritual Court 
attempts to compel a Perſon to 
charge himſelf by Oath, or if 
they procced ex officio, 


prohibited to examine a Truſt, 
ibid. 
20. In what Caſe Prohibition lies 


upon a Proceeding in the Spiri- 


tual Court for Abſence from 
Church, or not, - 332, 285 
21. The Spiritual Court will be 
prohibited from ſettling the Re- 


he Act 


ibid. 


19. The Spiritual Court ſhall be | 


31. Whether a Probibition 


pairs of a Chureh by Commiſ- 
ſioners, Page 286 
22, Where a Prohihition may lic 
to a Spit in the Spiritual Court 
for a Legacy, ibid. 
23. Where it will lie, or not, on 
obliging a Church-warden to 
take an Oath of Qſhce, 288 


24. A Suit for Church- Rates will 
80 


not be prohibited upon Sug- 
eſtion that ſome of the Inha- 
itants were never rated, 230 


25. Whether in any and what Caſe 


a Prohibition lies to the Spiri- 
tual Court pro defectu tria- 
11071s, 129, 290, 300 


26. Whether in any and what Suit 


in the Spiritual Court, the Huf- 
band's Releaſe ſhall bar the 
Wife, 291 
27, Whether after Verdict in a. 
tranlitory Action in an Inferior 
Court a Prohibition lies, the 
Matter ariſing out of their Ju- 
riſdiction, 294 
28, Libel for Words, Thon art 
the Son of d Jhore, and thy 
Mother flood in a IWhite Sheet 
for a Baſtard, or Words to that 


Effect, not prohibited 295 
29. Thon art an old Whore, and 


didſt play the IPhore with 11 

| Loafers, no Prohibition, 296 
30. Whether a Prohibition lies for 
not purſuing the Statute in 
proving a pungupatiye Will, 
297 
lies 
to the Spiritual Court where 
Words are actionable at Law, 

5 298 

32, Lies againſt compelling a 
Church-warden to preſent a par- 
ticular Perſon, ibid. 


33. Will 


** 


33. Will not lie for Words im- 


porting that a Man is an Adul- 


terer; ſce Spiritual Court, &c. 
ſedt. 40. | o'r "4 
34. Whether building an Iſle, &5c. 
| ſhall diſcharge from the Re- 
pair of the Church, 301 
35. Prohibition will go to Inferior 
Courts which exceed their Ju- 


riſdiction, upon the Information 


of a Stranger, 322 


36. Where a Prohibition ſhall go 


concerning the granting of Ad- 

miniſtration, and where a Man- 

damus, | 372 
Pꝛook. 

1. An Undertaking to pay in Caſe 

of Proof made, what ſhall be 


deemed good Proof, 53 


Pꝛotedtion. 


1. Protection lies not in Breach of 


the Peace, Go. 359 


Purchaſer. 


1. Where Dower was againſt ſeve- 
ral Purchaſcrs, the Sherift was 


directed to charge them all pro- | 


2. Where a Purchaſer without No- Recital, See Uerdi, /e77. 8. 


portionably, © "2 
tice ſhall prevail againſt an In- 
cumbrancer who concealed his 
Incumbrance, (5c. 310 
3. Whether a Fine and Non. claim 


for five Years ſhall, in Favour | 


of a Purchaſer without Notice, 
" bar a Decree, 
4. Whether a third Incumbrancer 
who buys in the firſt ſhall 
thereby protect himſelf againſt 
the ſecond, x. 3206 


5. Where a Man takes as a Purcha- 
ſer by the Word Heir, whether | 


A Table of the Principal Matters 


| 6. Whether the Patron muſt be al- 


311 


. 


. 
Quare Impedit. 


* N JHETHER the Deſen. 
8 dant muſt make Title 
in a Quare Impedit, as well as 
the Plaintiff, both Parties being 
in ſome Sort Actors, Page 34. 
2. Where a Preſentment, Inſtitu- 
tion and Induction, make a good 
Title to the Plaintiff in Cuare 
Lupedit, 34 
3. Where. an Avoidance of a Be- 
nefice happened in the Life-time 
of the Anceſtor, whether the 
Heir to whom the Advowſon 
deſcended, or the Executor, ſhall 
preſent, 98 
4. Ihe Proceſs in Qare Iinpedit, 238 
5. Whether the Acceptance of a 
ſecond Benefice avoids the for- 
mer, 5 "gi 
ways a Party in Oyare Impedit, 
0 535 


1 


Recognizance. ” 
F. A Recognizance cannot be ta- 

ken by an Officer out of 

Court, without a ſpecial Cuſtom 

for it, | 355 

Becoꝛdz. 

Whether a Man may aver again 

a Record, | 375 

Recoveries. 

1. 4. ſuffers a Recovery of Land- 


he muſt be a real Heir, 351, 369 


in Rippon (ſubſequent 1 * 


— - | 


contained in the foregoing 


— Pa 


Caſe mM 


8 


Bargain and Sale of all his 


Lands in the Pariſh of Rippon) 


tis found that the Pariſh con- 
tains ſeveral Vills, one called 
Rippon, in which 4. had no 
Land; the Lands paſs, Page 
227, 240 
a good 

249 


2. There muſt always be 
| Tenant to the Præcipe, 


z. The Effect of a Recovery ſuf- | 


fered by a Remainder-man in 
Tail, with Remainder to him- 

ſelf in Fee, 310 
3. What Rents, Remainders, &c. 
are barred by common Recove- 
ries, and why, 362 


Releaſe, 


1. Releaſe puis darrein Continu- 
ance pleaded, without laying a 


Venue, ill, . 112 
2, Where a General Releaſe ſhall 
not extend to Matters which 

were not under the Conſidera- 
tion of the Parties, 194, 367 
3. Whether a Parol Promiſe may 
be diſcharged by Parol, or not, 
| | 230 
4. Whether a Releaſe of all De- 
mands releaſes Covenants not 

broken, . 235 
5. Whether a Releaſe can operate 


upon an ordinary Leaſe for Years | 


without Entry, 249 
6, Equity relieved againſt a Re- 
leaſe more extenſive than was 
intended, | 302 
7. Whether a Breach of Covenant 
be releaſed by all Right and De- 
mand to the Teſtator's Eftate, 


ER” 
8. The Effc& of a Releaſe of all | 


Right, Title, &c. 
gage Term, 


Mort- 


upon a 
| ibid. 


| 3. Eſtate for L 


ö 


9. Whether a contingent Remain» 
der be deſtroyed by the Releaſe 
of Jointenant for Life to his 
Companion, Page 484 

10. Where the Husband may, or 
may not, releaſe a Poſſibility or 
Contingency belonging to the 
Wife, 512, 515 


Remainder, 


t. Difference between executory 
Deviſe and contingent Remain- 
dier, . 
2. How far a Term for Vears may 
be limited over in Truſt, and 
well, 3 306 
ife to B. Remain- 
der to the Heirs of his Body, is 
an Eſtate-Tail, 351, 369 
4. All Remainders are barred by 
the Recovery of Tenant in Tail, 
3862 
5. Whether the Reverſion in Fee 
deſcending upon the Remainder- 
man for Life merges his Eſtate 
ſo as to deſtroy the contingent 
Remainders before Iſſue, (5c. or 
whether, upon their Birth, the 
Eſtate ſhall open and let them 
—_— HY 
6. Deviſe to four for Life, an 
either die, his Part to the Survi- 
vors; this is a Croſs Remainder 
veſted, . 452, 481 
7. Deviſe to twwo Sons, and the Heirs 
of their Bodies, and if they die 
without Iſſue, Remainder over, 
gives Croſs Remainders by Im- 
plication, 483 
8. Jointenant for Life releaſes to 
his Companion; whether this 
deſtroys the contingent Remain- 
der, 484 


F 


70 9. Whe⸗ 


Io 


A able of the Principal Matters © 


9. Whether a Surrender by 'Fenant | 5, How a Covenant in a Leaſe ought 
for Life to the Reverſioner in | tobe worded, to charge theLeſſc 
Fee (an Infant) deſtroys the | with future ParliamentaryTaxes 

_ contingent Remainders, Page | Page 1 48 

„ e dee, What Relervationof Rent is, or 

10, Where contingent Remainders | is not ſufficiently beneficial, for 

were deſtroyed by the failing of | the Succeſſor, in caſe of Biſhop's 


the particular Eſtate, remedied | Leaſes, 92, 119, 165, 179 
by Stat. 505 | 7- How Debt ſhall be brought a- 
11. Whether a Surrender by Te- gainſt an Executor or Admini- 
. nant for Life, oz compos, de- ſtrator, for Rent incurred upon 
ſtroys the contingent Remain- | a Term, Gc. 171, 261, 336, 377, 
ders, 508 394 


8. Where an Executor or Admini- 


— . ſtrator may be charged with Rent, 

1. Within what Time Complaint | tho' he have not Aﬀets, 171, 261, 
ſhould be made of a poor Per- | 336, 394 
ſon's coming into a Pariſh, con- | 9. Corn in Sheaf could not have 
trary to Law, 9 been diſtrained for Rent before 
Rent. Ii o. A Termor who aſſigns his whole 


1. A Grantce of Rent reſerved | Term, rendring Rent, may have 
upon a Demiſe of Lands might | an Action of Debt, but could 
maintain an Action of Debt a- | not diſtrain until the late Star. 
gainſt the Leſſee, who had at-| 11 C. 2. 444. i. pu tk 
torned to him before the Star. | 11. Whether a Demand of Rent 
465 A: c. 16. which makes At- | be neceſlary to avoid a Leaſe for 
tornment unneceſſary in ſuch | Non-payment, 242 


. -- SI - 1 | 12. Whether Rent paid upon a parol 
2. To whom Rent is payable, the] Leaſe ſhall diſcharge the Exe- 
Heir or Executor, being reſerved | cutor againſt. a Bond-Creditor, 
to the Executor, & &ice verſa, | | 263 

ä „ 16 | 13, How a Releaſe of all Demands 
3. Caſes in which it is neceſſary, | ſhall affect Rent, 367 

or not, to make a Demand of | 14. Whether the Executor of an 
Rank Gans. 23 Adminiſtrator can in any, and 


4. The King may grant Land in | what Caſe, have Rent out of 
Fee, reſerving a Rent, and 'tis | a Term which belonged to the 
2 Rent-Service, notwithſtanding |  Inteſtate, 92, 402 
the Star. OQuia emptores Terra- | 15. Where Debt for Rent will lie 
rum; but if he grants this Rent | upon a Contract, tho there be 
to a common Perſon, it becomes | neither Reverſion nor Deed, 398 

a2 Rent-ſeck, and no Diſtreſs lay | 16. Whether Rent ſhall be extin- 
for it before the late Statute, 37 | guiſhed, ſuſpended, or appor- 
Se i 5 | | tioned, 


TIS 


4” 


— — 


ATP 


contained in the foregoing Caſes. 
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tioned, by the Leſſor's taking 
back Part of the Land, Page 
404, 413, 417 


2. In what Caſes the Sheriffs Re- 
turn may be traverſed, or not, 
Page 109 


17. Rent payable, whether de- 3. Whether the Sheriff may return 
manded or not, 463 | * thathe hath taken ſufficient Sure- 
18. Whether a Debt for Rent be ties, 209 


preferable to a Debt by Bond, 
3 3 512, 515 

19, Whether a Bailiff need have a 
Warrant in Writing to diſtrain, 
2 335 


Repleader. See Plea, ef. 94. 
Trial, ſect. 7. Qariance, ſef2. 17. 


Replevin. 

1. Where a Nonſuit againſt one 
Defendant in Replevin ſhall diſ- 
charge both, 50 

2. Whether the Maſter can diſavow 
his Bailiff in Replevin, 535 


RKepug nancy. ] 
1, What ſhall be held a Repug- 
; ney, as to the Deſcription of 
Lands in an Avowry, 77 
2. Where inſenſible and, repugnant 
Words ſhall be rejected, to make 
good a Grant, t bid. 
3. Whether a Declaration laying | 
a Treſpaſs within the ſame Term 
be good, or not, 434 


Requeſt, See Demand. 
Reſcous, Sco Eſcape, ef. 5. 


Reſtitution, 
kets, ſect. 2 


Seo Fairs and Mar- 
- Foxcible Entry. 


Retarn. 
1: Whether the Return of a Venire 
may be upon a Dies non Juri- 
Icas 5 | | ; 9 4 


| ; 


4- Return of Proceſs in Quare in- 
PDiedit, 333 238 
5. What is an inſufficient Return 
of a Pluries Habeas Corpus, 389 

6. Whether an Action lies againſt 
the Sheriff for a double Return 
of Members of Parliament, 380, 
3 387, 390, 430 

7. What is to be done upon a falſe 
Return of a Habeas Corpus, 401 

8, What Return a Sheriff may 
make to a Capias delivered to 
him out of his County, 416 
9. Whether Indictment lies for a 
falſe Return of a Habeas Corpus, 
N 522 

10, Outlawry reverſed for an in- 
ſufficient Return of the Exigent, 
353. 


Revenue. Sce King, /ef. 10. 


Revocation. Sce Power, /efZ. 8. 
Uſes, /et. 5. 


Riot. See Treaſon, ſett. G 
Rolls, See Paibilege, Jeck. 3. 


3, 


Sactilege. 


Sabbath. See Church, „cc. 4. 
Acrilege, the Definition of it 
by the Civilians, 67 


8 
ſect. 2. 


Sale. Sce F airs, 
Satit. 


at a ao Td. .ooco@*-*_ ia..civec 


A T, able of the e Principal Matters 


— 


Satistadion. 
Tis a good Plea, that one Bond 


was delivered up in Satisfaction | 


of another, Page 532 


_ Scandalum Magnatum. 


1. He is a pitiful Fellow, no Man 

of Repmation values him more 
than ] value the Dirt ander my 
Feet ; theſe Words will E pu 
this Action, 


2. Words not ackionable i in the Cale 


of a common Perſon may ſupport 
an Action of Scandalum Magna- 
tum, _ #bid. 
3. Lord T. 1s an uucrorthy Man, 
aud acts contrary to Law and 
\ Reaſon ; whether theſe Words 
will ſupport this Action, 217, 
2205 232 
4. Tou are always againſt the Xing, | 
Aud for Scaition, &c. lies, 422, 


425 429 
„„ = 


1. Whether a Cuſtom to ele Sca- . 


vengers be taken away by Stat. 
14 Car. a 


Serjeant at Law. 
lege, fekt. 


Sellions. See Baſtard, Courts, 
Jurisdi#ton, Juſtices 'of Peace, 
DOzders of Juſtices. 


= Puivi- | 


Settlement. 


1. How ſoon Complaint ſhould be 


made of a poor Perſon's coming 
into a Pariſh contrary to Law, 9 
2. Where falling and lying fick 
will not gain a . See 


5 IG * 432 


8. The Sheriff is bound by Law to 


10. Where Dower was againſt ſe- 


3. What Service, 


Birth, & 
a Settlement, 5 pin 


Pape 518 


Sexton. 


1. A Mandamnus lies to reſtore a 
Sexton, 21 


Sheriffs. See Uenue, 


1. Whether the Office of Under- 
iv be within the Kat. 5 & 6 
6 

2, Caſe againſt a Sheriff, who _ 
miſed to execute an E leait, and 
cauſe Goods to be found, will 
not lie, 32 
3. Where a Sheriff is not bound to 
execute a Writ according to the 
Letter of it, 52, 445 
4. A Bond for Appearance given 
to a Sheriff void, for varying 
ys the Writ, 105 
In what Caſes the Sheriffs Re- 
"ws may be traverſed, or not, 
109 
6. How the Sheriff is to take a Bond 
for an Appearance in the Chan. 

| J. Wi | 118 
What Hundred-Courts are an- 
9 to the Sheriffwicks by Hat. 
14 E. 3. c. 9. 204 


accept of ſufficient Bail, 209 
9. Whether an Action lies againſt 
him for not bringing in the Body 
upon a Cepi Corpus returned, 

| 2009, 219, 225 


veral Purchaſers, the Sheriff was 
directed to charge. them all pro- 
portionably, 227 
11. Whether a Sheriff ſhall have 
the Benefit of the Statute of 5 
mitations as to Money, W 5 


he levied a Fi. Fa. 
e levied upon * > 


contained in the foregoing Caſes. 


— 2 


12. Whether a Covenant taken by 
a Sheriff for the Delivery of the 
Goods of a Felon be good, Page 


326 | 


13. Whether a Sheriff's being ex- 
communicated ſhall excuſe him 
as being diſabled to comply with 

the Sacramental Teſt, 327 

14. The Sherift's Duty in execu- 

ting a Writ of Juſticießs, 373 

15. Whether Caſe lies againſt a 
Sheriff for a double Return of 

Members of Parliament, 380, 

i ü 387, 390, 430 

16. Where in an Action for an E- 
ſcape the Sheriff may plead a 
Reſcous, or not, 409 

17. Whether a Priſoner may be 
charged in the Cuſtody of the 
Sherift in another County, by 
Delivery of a Capias, 416 


18. Whether Sheriff's Bailiffs are 


to be ſworn within Stat. Eliz. 
b. 13. e 
19. Whether Payment to a She- 


riff by one in Execution ſhall |. 


bind the Creditor, 453, 482 
Simony. 

1, Simony is cognizable by the 

Spiritual Courts, 83 

2. The Effect of Simony in avoid- 

ing a Benefice, and whether it 


be helped by a General Pardon, 


197 


Slander, See Ations fo2 Wows, 


Spiritual Courts, Things and 
Perſons, | 


1. Whether the Spiritual Court 


ſhall be. prohibited (quoad the 


Lands) to prove a Will of Lands 
and Goods, — — 3 


5 


* 


2. How the Value of Eccleſiaſtical 
Livings ſhall be ſtated: to make 
an Avoidance, ig. whether from 
the King's Books, or the real: 
Value, WES | 

3. Whether the Acceptance of a 

| ſecond Benefice avoids the firſt 
at the Common Law, or by 
Statute, 25,41, 247 - 

4. Whether the Spiritual Court is to 
allow a Plea to the Title of the 
Parſon in a Suit for Tithes, 67 

5. Whether the Spiritual Court in 
a Suit for Incontinence may ex- 
amine who is the Father of a 
Baſtard-Child, 68 

6. Where a Curate may ſue for 

his Stipend, allowed by the Bi- 
ſhop, in the Spiritual Court, or 
„„ 70 

7. In what Caſes of Propinquity 
the Spiritual Court may judge 
Marriages unlawful, or not, 73, 

107, 141,152, 1% 1 

8. Where a Prohibition ſhall ex- 

tend to Coſts in the Spiritual 


Court after Sentence there, or 


„ 5 
9. Where the Spiritual Court had 
not Juriſdiction, it ſhall be pro- 
hibited after Sentence; ſecus if 
they had Conuſance, 78, 299 
10. Thou art a Knave, a Lyar, 
and a Raſcal, ſpoken of a Par- 
ſon, whether ſuable in the Spi- 
ritual Court, i 
11. Whether Proofs made or Sen- 
tence given in the Spiritual Court 
can be read as Evidence upon a 
Trial at Law, 83 
12. The Spiritual Court cannot by 
its Sentence ouſt a Man of his 
Freehold, but that may be the 
Conſequence of their Sentence, 

X | hid. 
7 P 13. Si- 


4 


— — — 2 — — Was 


A Table of the 
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Principal Matters 
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13. Simony is within the Cogni- 
 zance of the Spiritual Courts, 

N VV 

14. Where a Leaſe by a Biſhop, 
upon a Surrender, ſhall bind his. 
Succeſſor, or not, 92, 119, 165, 
| 179 

15. Whether a Suit in the Spiritual 


Court, for a Proctor's Fees there, 
ſhall be prohibited, 113, 122, 129 


16, Where a Cuſtom is controver- 
ted in the Spiritual Court, a Pro- 
hibition lies, 129, 300 


17. A Proctor's Suit here will be 


prohibited as to Charges of Jour- 
nies and Meſſengers, 129 
18. In what Caſcs of Affinity 
or Conſanguinity the Spiritual 
Court may adjudge Marriages 
unlawful, or not, 73, 107, 141, 
| 152, 287 
19, Whether a General Pardon 
may have any and what Effect 
in Caſe of a Simoniacal Pre- 
ſentation, „ 
20. Whether the Ordinary can com- 
pel the Impropriator to repair 
the Chancel, 230, 300 


21. Whetlier a Church-Leaſe made 


without the antient Exceptions, 
ſhall bind the Succeſſor, 232 
22. Whether the King ſhall preſent 
upon making a Prebend a Dean, 
e 256 

23. Adminiſtration is to be granted 
in the Dioceſe where a Man's 
Goods are, unleſs he has Bona 
_ aotabilia in divers Dioceſes; in 


that Caſe the Archbiſhop grants | 
ibid. 


24. Whether a Suit for Alimony 


in the Spiritual Court will be 


prohibited, when there is a ſe- 
parate Maintenance ſettled for 


o 


4 


ſuch Libel ſhall be prohibited, 


the Wife in Truſtees, 
2 


282 | Lodgers, theſe Words 


25. Prohibition to a Suit for ſay- 
ing he was the Father of a Ba- 
fard, after he had been ſo ad. 
judged at Seſſions, Page 283 

26. Prohibition to hinder the Spi- 
ritual Court to compel a Man 
to charge himſelf by Oath; or 
if they proceed ex officio, ibid. 

27. Spiritual Court has not Juriſ. 
diction concerning a Truſt; to 
whom they may grant Admini- 
ſtration, ibid, 

28, Whether the Spiritual Court 

may be prohibited from proceed- 
ing for Abſence from Church, 
ſee Church and Church⸗war⸗ 
dens. , 26 

29. How the Spiritual Court is 
to enforce the Repairing of a 
Church, 286, 289 

30. Where a Prohibition may lie 
to a Suit in the Spiritual Court 
for a Legacy, 286 

31. The Juriſdiction of the Spiri- 
tual Court concerning Dilapi- 
dations, 287 

32. What Oath a Church- warden 
may be obliged to take, and 
when, 3 85 288, 290 

33. She is a Whore, and a com- 

mon Ihore, I know her to be 0 
Whore, whether a Prohibition lies 
to a Suit for thefe Words, 291 

34. Thou art the Son of a Whore, 
and thy Mother flood in 4 
White Sheet for a Baſtard, or 

Words to that Effect, whether 


35. In what Caſes the Spiritual 
Court may eompel a Man to 
anſwer upon Oath, 296 

36. Thou art an old Jhore, aud 

didſt play the Whore with thy 

are pu- 
niſhable 


contained in the foregoing Caſes. 


" niſhable in the Spiritual Court, 
1 Page 297 

1, Whether a Prohibition lies for 
not purſuing the Statute in pro- 
ving a nuncupative Will, ibid. 
38. Where Words are actionable 
at Law, whether a Prohibition 
ſnall go, 298 
39. A Church-warden ſhall not 
be compelled to preſent a par- 
ticular Perſon 2 hid. 
40, Suit there for theſe Words, 


G. is a hing Fellow, and hath 


lain with all the Nomen between 
H. and B. and lies with ſo many 


Women that he ſcarce lies with | 
his own Mie, not prohibited, 


300 
41. What Leaſes by Parſons, c. 
good, or not, and how avoid- 
able for Non-reſidence, 340, 450 
42, Clergymen are contributory to 
Highways, Gc. 359, 396, 407, 
457, 487 
43. The Power of new erected Bi- 
ſhopricks favoured in Law, 394 
44. Whether an Appbal to Del:- 
gates ſuperſedes a Writ De ex- 
communicato capiendo, 422 
45. Whether a Warrant from the 


Guardian. of the Spiritualties be- 


comes void on filling the Soe, 
Th 4577 463 


Statutes, 

1, How a private Act of Parlia- 
ment is to be pleaded, 75 

2, Statute 31 El. cap. 6. gave the 


Temporal Juriſdiction of Simo- 


ny; but did not ouſt the Spiri- 
tual Courts, 1:10. 2 
3. Where he who would take Be- 
nefit of an Act of General Par- 
don, muſt plead it, and why, 


£ 


ibid. 


il 


— 


Cr How a Diſcharge from a penal 


4. Grants of the King, with a Noz 
bobſtante of a Statute, when 
good or not, Page 85, 115, 128, 


137 


Statute, depending on a Prodi ſo 
therein, or otherwiſe, is to be 
pleaded, 128 
6. In what Caſes the Statutes of 


Plantations, or not, 175 
7. The Statute of 1 El. reſtraining 
Biſhops Leaſes, is but a private 
Act; and the Courts will not 
take Notice of it, unleſs it be 
pleaded, or found on a ſpecial 


Verdict, 179 
8. Expoſition of Statute of Ga- 
ming, 17 C. 2. c. 7. 200 


9. Where Statutes take away Cu- 
ſtoms, or not; in the Caſe of 

| Scavengers ſar 14 C. 2. c. 2. 203 
10. What Hundred-Courts are an- 
nnexed to the Sheriffwicks by 
Stat. 14 E. 3. c. 9. 204 
11. Whether [ndeb. aſſumpſit is 


Exception in the Statute of Li- 
mitations, 1 


12. In what Caſe by two Statutes 


there ſhall be no more Coſts 
than Damages, 214 
13. What the Statutes require of 


Debtor, 219 
14. Whether an Information upon 
a penal Statute can be amended, 

| 221 

15. Where a Statute is pleaded 
by the Year of the King, a 
wrong Year is fatal, 311 
16. Of the Statutes diſabling Par- 
ſons, c. to make Leaſes, 340 
17. Informations on Statutes ought 


to purſue them ſtrictiy, 374 
18. What 
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faved to an Infant, Oc. by the 


a Sheriff upon arreſting the 


© 


„ 
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Indictments, or not, Page 393 

19. How Statutes are to be recited 
in Declarations, 425, 429 

20. See Forfeiture, /t. 6. 

21. Whether Error lies of a Judg- 


ment upon the Stat. of Minton, 


3 
22. The Court of B. R. has Jurif- 
diction in all Statute-Offences, 


unleſs there be prohibitory Words, 


3 444 
23. Of Coſts upon 4 Fac. 1. c. 3. 
See Coſts, ſect. 8. 5 
24. Of Offices, how void for not 
taking Oath by Szat. 13 Car. 2. 
Se /. 2. C. I, | 475 
25. Information on the Stat. for 


not going to Church lies in the | 
482 


Courts at Weſtminſter, 
26. Lord Chief Juſtice Herbert's 

Reaſons for the Diſpenſing Power, 
27. Sec Fraud, ſc&. 45. Trade, 
 ſeft. 4. 1 


Sunday. See Churth, /ef. 4. 


Superledeas. See Erroz, ſecf. 26. 
Spititual Courts, et. 44. 


59, 89. Uartance, ſect. 11. 


Surrender. See Copyholds, ſect. 3. 
Eelſtate, ſect. 20. Remainder, 
. | 1 


| ' Survivo, 
1, Where Money bequeathed a- 
mong Children ſhall go to the 


Survivor, 301 
2. Whether a Judgment againſt ſe- 
veral ſurvives, 2366 


dp 2 
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A Table of the Principal Matters 


18. What penal Statutes will bear 


| 2. See Eſtate, /efF. z. 


Ou "Eg 
Taxes. See Leaſes, /e#, , 15. 
Tenant, See Leaſes, Lo 
Tenant, 


Mn Fo 
1. 9 to A. and if he die 


without Heirs, to his Bro- 
ther, is an Eſtate-Tail by Impli- 


cation, Page 74 


d and 


3. What Eſtate granted by Tenant 
in Tail makes a Diſcontinuance, 
and the Effect of it, 1 

4. The Effect of a Recovery ſuf. 
ferd by a Remainder-man in 
Tail, with Remainder to his 

on right Heirs, 310 

5. Tenant in Tail by his Recovery 
can bar Remainders, Rents, Ge. 

yu Te 62 

6. Whether a Leaſe for a long Term, 
by a Jointreſs in 'Fail, will hold, 

7. The Effect of a Fine by Iflue 

in 'Tail, to eſtabliſh the Leaſes 


| 


5 made by his Anceſtor, 487, 503 
Surpluſage. See Plea, ſect. 43, 


8. See Devile, ſect. 24. 


* Tender. 


1. At what Time Tender is to be 
made in certain Caſes, 23 
2. Whether Tender may be pleaded 
after a Special Imparlance, 134 
3. Tender muſt be pleaded to be 
made at a Place certain, where 
ſuch Place was appointed in the 
Contract, nt 148 
4. How Tender of Amends for Da- 
mage is to be pleaded, 337 
5. How a Tender of Corn is to be 
made and pleaded, : 4 


\ 4 
— — — 4 


e „ — _ . 


contained in the foregoing Caſes. 


6. At what Time Tender of A- 
mends ought to be for Damage 
done in Replevin, Page 527 


Term, and Term⸗Time. 


1. Where a Judgment confeſſed 
after the Death of the Party in 
Term- Time ſhall not be ſet aſide, 


75 
Terms fo2 Pears, 


1. See Deviſe, /ef?. 11. Execu⸗ 


to2s, bi. 15, 16, 20. Leaſes, 


ſet. 15, 21. : 
2. How far the Limitation over of 
a Term for Years in Truſt may 


be good, 306 
Theft, | See Fairs, ſect. 2. 


Tithes. 


1. Whether in a Suit for Tithes the 


Spiritual Court is to allow a Plea 
to the Parſon's Title, 67 


2. Whether a Preſcription may be 
FJcod to have Tares cut green to 


give Horſes, 'Tithe-free, 72 


3. Upon a Modus ſuggeſted, a Pro- 


hibition ſhall go without Notice 
to the other Party, 78 
4. Tithes are originally charged 
with the Repair of the Chancel, 
; 232 


5. Difference between Leaſe of 


Tithes, and Sale of Tithes, 234 
6. Whether the Lands of the Priory 
of St. ohn of Feruſalem be diſ- 
charged of Tithes, 299 
7. Tithes may be ſued for in Chan- 
_ ery, | 303 
8. Tithes, whether payable in any, 
and what Caſes of- Agiſtment, 
& 5.4 
9. Cuſtom in gathering Tithes to 
be obſerved, where there is one; 


7. Merchants in Partnerſhip are 


where there is none, . how Milk 
ſhall be tithed, Page 329 
10. Where no Tithes to be paid of 
Hop-poles, whether of their Bark, 
of Fuel to dry them; when'Tithe 
to be paid; whether for Wood 
employed in Hedging, for Fucl 
ſpent in the Hauſe, for Wood- 
land turned to 'Tillage, for Ra- 
kings of Corn; whether the 


Parſon to ſet out Tithe, 334 


Title. See Poſſeſſion, /efF. 2. 


Toll, See Conſideration, ſelt. 13. 
Pooꝛ, ſet. 3. 


Trade. 


1. In what Court an Action on 5 El. 


for exerciſing a Trade, &c. is to 

„ 64 
2. Any Man might (at the Com- 
mon Law) ſet up any Trade, 

3 85, 115 

3. Whether every Trader be a Mer- 
chant, within the Meaning of 


the Statute of Limitations; 2 29, 


236, 242 


4. Whether Action Oui tam, for 


uſing a Trade, (5c. muſt. be 
brought in the proper County 
only. 377, 534 
5. Whether Account lies againſt a 
Perſon, as Receiver of Goods to 
Merchandize, „ 
6. What Buying for a particular 
Purpoſe will not make a Bank- 
rupt, 391 


Tenants in common, 468 
8. Caſe lies againſt either the Ma- 
ſter or Owners of a Ship for da- 
maging Goods, 499 
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A Table of the P 


rincipal Matters 


„* 


CTCraverte. 


1. Why a Traverſe upon a Tra- 


| verſe is not allowed, Page 7 
2. In what Caſes the Sheriff's Re- 
turn. may be traverſed or not, 

- Ta. 1 109 
3. Where Judgment ſhall be given 
for the Plaintiff in Replevin, be- 
cauſe of the Multiplicity of the 
Defendant's Traverſe in his Re- 
joinder, . 8 
4. Whether an Inference in a De- 
claration, as Virtute cujus, be 
traverſable, . 
F. Whether the Plaintiff replying 
that he was Jointenant, and the 
Eſtate ſurvived to him, ſhall 

- traverſe the ſole Seiſin of the 
Deceaſed alledged in the Plea, 

. <« 02 
6. Whether the omitting of a Tra- 
_ Subſtance, ibid. 
7. Whether a Preſcription may be 
pleaded againſt a Preſcription, 
without traverſing the former, 
„„ RI 
8. Where in a Juſtification in Treſ- 
paſs the Defendant need not tra- 
verſe before and after, 246 
9. Where the Defendant in a tran- 
ſitory Action alledges a different 


verſe be Matter of Form, or of 


Place, he is to traverſe all others, 


83 5 3 267 
10. Whether all Preſentments be 
traverſable, or not, 3239 


11. Whether an Inquiſition finding 


Flo de ſe be traverſable, 419, 
. Treaton. 883 
1. Where a Riot with a general 
unlawful Deſign, as to reſcue 


443 


all Priſoners: cc. amounts to 
High Treaſon, . 
2. See Forfeiture, /. 6. | 
3. The Judgment for Clipping the 
Coin, 513 
by 


4. The Judgment for Treaſon 


Words, 


| _ Treſpaſs, 
1. Cutting and carrying away of 
Timber is but one intire Treſ 
paſs, and Damages intire may 
be aſſeſſed for it, TY 
2. Where a Defendant juſtifies by 
Force of a Cuſtom, he muſt 
plead and aver ſo as to brin 
his own Act within the Cuſtom, 
NE ET 101 
3. Where a Cuſtom muſt be plead- 
ed, or not, to juſtify a Diſtreſs, 

. 103 
4. Whether a novel Aſſignment 
may be in any, and what Actions 
"Wy, | mn ne! Bn 
5. Whether a Treſpaſs in breaking 
Fences lies in Continuance, 356 
6. Where the Plaintiff's Default in 
not repairing Fences ſhall ex- 


| cuſe the Defendant in Treſpals, 


or not., 379 
7. Whether the Kinds or Number 
of Fiſhes muſt be ſet out in a 
Declaration in 'Treſpaſs, for fiſh- 
ing in his ſeveral Fiſhery, c. 


407 
8. Whether the Defendant muſt be 
alledged in Treſpaſs, to know 
the Vice of his Horſe, Oc. 534 


Trial. 
1. Whether a new Trial ſhall be 
granted upon Affidavit of Non- 

appearance of material Wit- 
neſſes, 80 


2. How 


2 


contained in the foregoing Caſes. 


2, How reputed Parcel of a Manor 
ſhall be tried, 
3. In ſome Caſes a Prohibition goes 
to the Spiritual Courts pro de- 
fedtu triationts, 290, 300 
4. A new Trial granted where a 


Jury threw a Dye for a privy 


Verdict, | 414 
5. Whether a difficult Matter in 
Law be a ſufficient Cauſe to 
grant a Trial at Bar, 435 
6. Whether in Covenant for hin- 
dering to dig Mines leaſed in 
Com. L. the Trial may be in 
_ Com. M. no 437 
7. Where there was a ſubſtantial 
Variance between the Plea and 
Replication, a Repleader was 
awarded after Verdict, 450 


Trover. 


1. Judgment arreſted for want of 
a certain Name of the Thing 


in the Declaration, 54 
2. What ſhall be ſufficient Cer- 
tainty in Trover, 337, 438, 


442, 445 


3. Whether Trover and Aſumpſit 


will lie in the ſame Declara- 


tion, 360 


4. The Name of a Thing by an 


Adjective inſtead of a Subſtan- 
tive, whether well, or by an im- 
proper LatinWord, 424,436,446 


J. Whether Trover will lie for a 


Slave, 452 


Truſt. Truttees. 


1. Matters of Truſt are proper for 
Courts of Equity, 330 

2. Where no Conſideration was 
paid by a Pather to a Daughter, 
there was a reſulting 'Truſt, 304 

. Sce Power, ſep. 5. Term £02 
Pears, ſect. 2. 


Page 207 | 


| 


V. 


Uartance, and Repugnancy, 


1. T Uſtifies in arreſting for 39 J. 
and detaining for 42 J. whe- 

ther a fatal Variance, Page 63 
2. A Bond for Appearance given to 
a Sheriff void, for varying from 
the Writ, 105 


Luadriugent lib. in the Decla- 
ration, this is no Variance, but 
is the ſame Thing. See inſen- 
ſible Latin, ill, 570 


between the Bond for Appear- 


the Writ, 118 
5. Whether a Fine pleaded of a 
fourth Part, per nomen of a third 
Part, be well pleaded, 1 25, 157 
6. Information on the 10th of June, 
for an Offence on the 2oth of 
June, ill, | — 12 
7. Whether, on a Demiſe made 
10 Jan. Habend' 1 Jan. it be 
repugnant to ſay in Ejectment 
that the Defendant poſtea, 
1 Jan. ejected him, 146 


8. Where there is a Variance be- 


tween the Iſſue and the Verdict, 
in what Caſes it will be ſuffi⸗ 
cient for the Plaintiff, or not, 
Ce >. FV0@ 

9. Where there is a ſubſtantial Va- 
riance between a former and 
the preſent Action, the former 

is not pleadable in Bar, 198 
10. In Debt touts temps priſt not 
to be pleaded after a general 
Imparlance, becauſe repugnant 

to the Imparling, 205 


11. Where 


3. Quatuor centum lib. in a Bond, 


4. What ſhall be a fatal Variance 


ance given to the Sheriff, and 


A Table of the Principal Matters 


— 


F 


11. Where in Aſſault and Battery 
a Variance as to the Year, be- 
tween the Declaration and Plea, 
was held immaterial, Page 212 
12. Declaration on a Bond for 


16 J. the Bond was decimo ſexto 


libris, whether this be a fatal 
A 261, 570 
13. Writ for Impriſonment, Count 
for Impriſonment donec he paid 
201. this is no material Vari- 
„ e 
14. Whether Novenginta lib in a 

Bond will maintain a Declara- 

tion for Nonaginta, 358 
15. Variance between the Bond and 

Declaration, ill, 1 38 
16, Whether a Declaration laying 
-a 'Treſpaſs on a Day within the 
ſame Term be good or not, 434 
17. Plea, Licence to a Man and 
his Wife; Replication, did not 
give him Licence, is a ſubſtan- 
tial Variance, Repleader award- 
ed; . 450 


18. Miſcomputation in the Decia- 
532 | 
19. Where bad Emnzliſh in a Bill 


ration helped by Verdict, 


ſhall not be held a material 
Variance, 541. 


Uenire, Uenue, 


1. Where a Perſon had ſuperſeded | 
an Exigent againſt him, and | 


vet by the Fault of the Sheriff 
was outlawed, and taken in an- 


other County, he may lay his 


Action in this laſt County, 6 


2. Condition of a Bond not to | 


hunt in the Plaintiff's Warren, 
Judgment pro Def, becauſe 
Plaintiff did not alledge where 
his Warren lay, 71-41 


3. Iſſue tried in the County where 
Action laid, 
4 = 


the 


372 


4. Whether the Return of a Pe- 
7 may be upon a Dies non 
juridicus, Page 94 

5. Releaſe Puig darrein het, 
nuance pleaded, without laying 
a Venue, ill, Mr 112 

6. Where the Coroners of the 
County of Lancaſter made a 
falſe Return of a Capias uthe- 
gatum to the Chancellor, and 
he to the Court of C. B. the 
Action for it is well laid in Mid. 
dleſex, 1 

7. Where in Debt for Rent, upon 
a ſpecial Plea the Yenue may 
be changed, 260 

8, In an Action for an Eſcape the 
Venue is not to be changed, 
„ no ibid. 

9. In pleading an Award a Venue 

muſt be laid, N nl 

10. Several Objections to a Venire 

in the County- Court, 317 

11. The like in Shrewsbary, 318 

12. Action for Words laid in Com A. 
Juſtification by an Act done in 
Com B. the Venireè is to be de 
— 289 

13. Whether a Venue may be 

changed after Plea pleaded, 426 


14. Whether Covenant lies in one 


County for hindring to dig 
Mines leaſed in another, 437 


Aerdick. 

1. Whether a ſpecial Verdict ſhall 
be taken by Intendment, 23 
2. Whether Judgment ſnall be 
ſtayed where the Party died after 
Verdict at the Aſſes 79 
3. Whether a Verdict ſhall be ft 
aſide on Suggeſtion that mate- 
rial Witneſſes who were ſubpe- 
naed did not come, do 


331 


FR Where 


contained in the foregoing Caſes. 


4. Where the Verdict varies from 
the Iſſue, in what Caſes it will 
be ſufficient for the Plaintiff, 

oa Page 189 

5, A Jury (ſix and ſix) throw a Die 
for a privy Verdict, which they 
ſtand to afterwards, it was ſet 

_ aſide, | 


Ales. 
I, How Deeds limiting Uſes to 


conſtrued, being made after the 
Death of an eldeſt Son, Page 76 
2. Difference between a Feoftment, 


5 
5. Where a Verdict ſhall be helped] to Uſes, 216, 225 


by Intendment, 449 


7, Repleader after Verdi& where | 


Iſſue not well joined, 450 
8. Whether finding a Deed with 
a Recital be a Finding of the 
Matter recited, 527 


Ciew. See Dower. 


Aill. See Pariſh, ſect. 2. Reco- 
bperies, ſect. 1. 


Umpire, See Award, ect. 7. 


' Uoid, and Uoivable, 


1. Where an Infant and another 
are bound to do an Act, where 
it may be avoided, or not, 62, 

Ih %%% , 

2. A Bond for Appearance given to 

. a Sheriff, void for varying from 

- We Writ, - 105 
3. For what Miſinformation, Gc. 

the King's Grants may, or may 


not, be adjudged void, 172, 178 
4. In what Caſes a Demand is, or 


s not, neceſſary to avoid a Leaſe 
for Non-· payment of Money, &c. 

| „ 42 

5. A Prebend is avoided by ma- 
king the Perſon a Dean. ©. 
hall the King preſent? 256 
6. Whether the Decd of a Perſon 


Non compos mentis be void, or 
only voidable, 508 


tioned, may be ſufficient to raiſe 
e 229, 368 
4. What Uſes may be created by 
a Covenant to ſtand ſeiſed, 351, 
5 — "OP 
5. Whether a Power to revoke 
and limit new Uſes may be ex- 


ö 


ance, or taking Notice of the 
Be. 407,411 
| 6. See Covenant, ſeck. 25. 

7. To the Uſe of the Heirs Male 


Male, only an Eſtate for Life 
in 4. 462 
8. See Warranty, ſet. 3. 


Alury. 
1. Where a Bond is lawfully made, 

an uſurious taking of unlawful 
Intereſt ſhall not avoid it, 253 
2. A Miſtake by the Fault of the 
Writer of a Bond, where there 
was no corrupt Agreement, is 
not an uſurious Contract, 264 


1 


Wh 


W. 


Wager of Law. 


| 1. HERE Wager of Law 

lies in Debt upon a 

Jud "i in a Court-Baron, 213 
7 


| 
| 


firſt, ſecond, Oc. Sons are to be 


and a Covenant to ſtand ſeiſed 


3. What Conſideration of Blood, 
or Money, c. and how men- 


| ecuted without a legal Convey- 


| of the Body of A. and the Heirs 
{| Male of the Body of ſuch Heir 


Wales. 


P Wann 
. 


2 


8 


— . — 


W 


Wales, 
1. What Writs go into Wales, 
1 Page 109, 146 


A; An Hiſtorical Deduction how 


Male, became bound by the 


Laws of England, 


| Qarrantp. 

1. Of Collateral Warranty, whom 
it bound before Stat. 4 Aun. 
c. 16. 29, 56, 125 


1735 * 


2. Fine and Warranty Collateral 


by Husband and Wife againſt 
her and her Husband and her 
Heirs, how it bound before Star. 
4 4. c. 16. = 


| 5 188 
4. Whether Conceſſi makes a War- 
e 


5. Whether Dedi makes a War- 
ranty in Caſe of Freehold, 414 


Way, See Preſcription, ſet. 6. 


{9 5 1 : | mitts. | See Devile. 
1. Whether the Spiritual Court 
. ſhall be prohibited (quoad the 


Lands) to prove a Will concern- 


ing Lands and Goods, 23 
2. What ſhort Notes in Writing, 
drawn by the Teſtator's Order, 

might, or might not, amount to 
a Will of Lands before Stat. 


no 03 143 


3. By what Words or Name Lands | 


may paſs in a Will, ibid. 
4. By what Words in a Will a 
Power may be given to diſpoſe 


of Lands in Fee, 149, 163, 176 | 


I 


A Table of the Principal Matters 


e 
3. Whether before Stat. 4 4. c. 16. 
Ceſtui que Uje might rebut by 
Force of a Collateral War- 
ranty made upon a Feoffment to 
Uſes; and at what Time, 162, 


=, 
q 


5. What ſhall be held a new Pub- 
lication of a Will, Page 264, 292 
6. In what Caſe a parol Averment 
ſhall be admitted to explain a 
Will, or not, 655, 292 
7. Whether a Prohibition lics to 
the Spiritual Court on proving 

a nuncupative Will contrary to 
the Act, | 297 
8. Whether a Probate of a Will 
by an Executor for Years, a- 
vails him who ſucceeds in the 
Executorſhip, == 
9. Mandamugs lies to prove a Will, 


10. Whether ſince the — 
Frauds a Will of Lands be good, 
where one of the Witneſſes ſet 
his Hand at another Time, 486 

11. A Deviſce is not a good Wit- 
neſs to the Will, 509 

12. What is a good Signing of a 
Will within the Statute of 
„„ | 538 

13. What ſhall, or ſhall not, be 

2 Revocation of a Will of 
LAME: =: 541, 542 
| 14. What was a good Will of 

Lands before the Statute of 

Frauds, 400 


Witneſſes. = 
1. A Deviſce is not a good Wit - 
neſs to the Will, 509 
2. A Peer being a Witneſs mult 
J ET 
Women, ' See Baron and Fen. 
The Court of B. R. has Juriſdic- 


tion upon Stat. P. & M. againſt 
taking away Maidens, 444 


CUonds. 


contained in the foregoing Caſes. 


Wows., See Actions fo2 Mozds, 
and Scandalum Magnatum. 
1. Suit in Spiritual Court for ſay- 
ing he was the Father of a Ba- 
ſtard, prohibited, after he had 
been ſo adjudged at Seſſions, 
Page 283 
2. She is a Whore, and a common 


IVhore, I know her to be a Nhore, 


whether a Suit in the Spiritual 
Court for theſe Words ſhall be 


prohibited, 


291 


3. Thou art the Son of a I hore, 


and thy Mother ſtood in a 


White Sheet for a Baſtard, pu- 
niſhable in the Spiritual Court; 
ſecus of calling Whore only, 295 
4. Thou art an old Whore, and 
diaſt play the Whore with thy 
Lodgers, theſe Words puniſh- 
able in the Spiritual Court, 297 
5, Where Words are actionable at 
Common Law, Prohibition lies 


to the Spiritual Court. 


O, when 


they are actionable by Cuſtom, 


\ 


298 


6, Words importing that a Man is 
an Adulterer may be ſued for in 


the Spiritual Court, 


300 


7. Where an Action for ſaying a 
Man is perjured ſhall be tried 
in the County wherein the De- 
fendant juſtifies that the Perjury 
was committed, Page 410 


__ Urits, 
| i. Whether Writs muſt always be 


ter of them, 32 
2. Whether in a Writ of Oyare 


poration, and miſtaking their 
Name, the Plaintiff may amend 
his Writ, 69 


nire facias may be upon a Dies 
nom juridicus, 1 
4. What Writs go into Wales, 109, 
146, 173 

F. Of Writs of Error returnable in 
Parliament, whether abated by 
Prorogation, 75 350 


the proper County before a 
Teftat. Ca. Sa. can go into a 
foreign County, 422 


7. See Cozpoꝛation, ſect. 10. Er- 
| ro2, ſet. +. 


FINS 


exccuted according to the Let- 


Impedit brought againſt a Cor- 


3. Whether the Return of a Ve- 


6. Where a Capias muſt go into 


* : _ 1 
5 = — nga 2 
1 3 * * 1 = + 1 — — = =, — * 
po " * V — _—_ mn — 2 2 * 8 a E * * 2 — So * _ * * 
2 —— o9"<8 ö i - — en Io mag 5 £17134 N q i n — TA — — — > - > aa 
* „ — — r — CI FIR TY — het CPs. r— —_— 6 bro EIT * 7 —— 7 . ane x D 
cu * — — 2 — — — — nn. * n F 2 . oo ES 8 . I + = XS. 5 - 
SS b — 5 - 2 ; NL, r — _— n 2 2 — — 2 I Se — 7 5 
= — 5 = — of — 5 < — 3 Ic —— 8 - 3 * 12 2 — 2 — — — . * * 2 
2 = — — r et. e . A e % ˙ W464 Ang 2 5 y 5 — * G 
E. * — — — 288 ud 080 
2 * 4 Aa SO - 7 - : 
- * 2 * 


2 _ — > — — — 
— 2 n — — 
Tx - S — 
: — 20> 
* © F IIs + — < — — w_ 
= 2 — atoan- 
8 


* D 
DP ES >. 
l AA 8 * 2 wp S 
— 3 ra" Y 
- 5 7 = 4. 
ara - —_— 


———ꝛ—y— —d—— 


— — — 9 4 . ac pet's 4 * * ht” 
— . — — | 
” * — 7 - 5 a l ! * Ws LICE 5 
— - a> = 8 c * ah | - 8 . * : - 
. me == £3 _— . l — — — * Nt 9 a _ L — . 1 * L * 2 * AE > me * EY — I * 1 — - * 
—— 5 — "V — 0 5 — — TIA _—__ OI 2 — — s : [229705 TIS ” : aged x 8 * A PRES — : l . 2 4 ad 0 —— A 72 1 
— * 5 _—_— A . — 3 WW — — — ned — 8 1 8 1 * 8 n — 23 ; 3 * 2 l ; ome —— „r 
— 2 — —— — * * * SI 1 Jo Os "2: WV _ IS ve _—_— > : — —ů— * * — — —— — ann NT: — 8 23 « * > - all A, 1 * - a . 4 8 * y a 7 N * - „ n —— — — - \ 
* 3& £ by r e — * * 5 k — — - . 3 2 p 2 — — 5 PARENT <-> * -e 1 "=P * oa > SD, "nor " = * CT I AE SIS Woe « a 3 - ; 1 1 6 all 4 y 2 1 _ N * n 4 , - n 
of & o ww. 3 — ” 3 — — — — 4 6 1 — - 7 * my 1 R " F 2 * * — 1 4 - : AF — 6 E _ 
wn SETS 3 4 r r * T — . —.— — — — — SY * — — 3 — . — — 8 —— 2 5 - + — ——— mes ARA * 10 NE: 3 r Fe * 5 — e ee Dr * 2 8 1 5 
S cter, 00 Coat — n —— 125 . — PX... 2 2 erer 2 3 2 — — * TIE _—_ » we We E 33 TYY * 8 2 2 «3; — 2 l . — — ho - * _— ——— 8 . EO lh N er S 4 ©” - 
err 5 8 hw EOS Ars rent FPR „ 2 — ; K e 8 — -_ * 3 — = ——— — * * — - — wo, She OD * 5 2 E _ 2 : is ie - — —— — 2 8 — — rr 2 pu * 5 - EIS — —_ — 
* 1 Y p 7 9 e 4H; 8 3 f W 5 a G k Fo - 2 * — . 5 1 - e vg 7 A Z 5 28 — 0 _- . — 4 _— - —— — — — — 4 — 9 * 
. — r © = > 4 - <5. FE > — - — — — MX a 8 * — 8 ov : = 8 8 > "2 0 W * = ys a: . 2 3 4 a > n rr * r 2 n * 2 A 
— X us S * 33 7 K 0 p om * Ree rr 23 8 2 2 * 3 — 3 A . — - — » Ez * — — — — : 2 — * 2 E 2 — * 3 5 
* i if * 2 * a 2 v 2 w x Wo 5 = N = » w- 3 * 5 2 3 — * 2 FE - $ 8 2 2 7 33 > « £ _ * — * — — 1 Cans 2 iy 12 o - . * 3 8 * 1 >. — 2 2 
0 = T : . oo \ = — n = = 4+ : 1 2 * ts Ts © - 2-4 * e Y 2 3 8 — 2 PLIES 
— r £4 hl ROS INT OE ** EE 6 - a N r 8 . Sal - mee — FOI ES ans, FL, + = I = — — — . b 
SJ of * — * + = «1 2 * ” — yd ro 22 2 - Fa 8 nn bs * I y 2 "Ix 4 - > — 4 
L By - 8 * 0 - - mo ef — of —— 9 - 8 oe Nr 2 — 1 2 I f 
— — EE — 5 of W — ĩ „ £ I — _ SCAR * _— — Ro RE PSY 7/3» eas on 2 3 
2 — ip x 1 ates AE => \ - l PR CET. — CLICKS (os Z \ l . 
l N —— —— — — r » „ - - - 


— 


„ WED ORE ROT I at on. oh 2 . 


. 8 —_ oe on 


* 5+ => HW 


27 7 . 


= * 2 * renn „ ts 
— 


— 


: — — RED ek 
5K — 5 
— — — — x = yn _ 2 


.. . ee Ny ee ne ond 


, 


N, Eſq 


Late Loi Chancellor of Ireland. 


Reviſed and Publiſhed 
In the SAVOY 
MDCCXLUI. 


BY THOMAS DIXON of Grays Inn, Elq; 


From 1676 to 1706. 
By the HONOURABLE 


RICHARD FREEMA 


Frinted by Henxy Lint or, (Aſſignee of Ed. Sayer, Eſq;) 


High Court of Chancery, 


„% %„%„%é% 0 


r . ⁵ ˙uꝛ— T ²— 8 


OF THE 


N AM E 9 


O F 


The Caſes in Chancery. 


A. 89, 90, 93, 100, 105, 106, 115, 


116, 118, 123, 127, 128, 132, 


53 149, 155, 160, 162, 190, 192, 
Albemarle v. Bath, 121 197, 204, 205, 206, 207, 210, 


Ditto, 1593 211, 212, 224, 253, 261, 270, 


| Alcock 9. Ellen, 186 272, 275, 278, 287 
Annand g. Honywood, 56 Antrim (Lord) v. Duke of Buck- 


Anonymous, 6, 12, 16, 22, 23, | ingham, 168 


27» 31 37, 38, 39, 40, 46, 52, | Arundell v. Philpott, 102 
59, 60, 62, 63, 64, 65, 71, 84,85, | Aſh's Cale, 7 
| | a Aſtrey s 


Braham ver. Bubb, Page | 134,136, 137, 142, 143, 145, 146, 


- 
® 
7 
2 
1 
> ©, 
b 
* 
128 
k 
1 
1 
1 2 
14 
1 
117 
Ri” 
iv; 
> 
" 1 
4 
4 ** 
0 * 
; 1 
i 1% 
"FB 
: 4% * 
91 » 
12 
i 1 
"Fa 
* 
G A 
1 
91 Ly 
$44 # 
fd N 
. 
1 
1 2 : 
- of 

. 
* ” 
L345 1 
4 7 by 
N 
ein 
11 
1$© +4” 
no 

: 6 

9 
* 
uy * i 

. 0 * 

E 145 

\ A. 
1 

i : 
1%: 48 
„ 
1 
. 
1 
hs 
. 
5 4 
i 
47 

i 
» 1 9 
: \. #8 
x #37 

n 
. 
l 
. 
4 
23 
3 
1 *B 
: 4 
> „ 
* 
"FL 

8 

45.4 b 
i" ® 
F. 9 13 
| 
\ 
I 
N Y 
7 
L 
. 
4 
oy 
* 
«7 1 
3 4 
; 59 
. 324 
fl 
1 ; 
2A 
. 
2 I 
. 12 
8 
* 
* 4 
925 
i 4 

OE 74 4 
TY } 

w is 

15 x 

"$i 3 

wo * 

1 

* 

; $38 
4 . 
1 
1 1 
* ,B-I8 
$4 p 
+. { 4 
12 
F * 
TJ 

S $; 

F* 

1 14 
. 8 
+ 2&5 

> F 
= 4 
Ms 
'F 
1 
5 
4 
— 9 
e 
* 
N 
Wy 
£56 \ 
l 
4 34s 4 
3X : 
3 L&Z-D 
1 * 
+ WE 
* ©. 
* 7 of 
2 wy 
2 { 
19 
1 
4-0 
7 . 
71 88 
* * 
1 v3 uy 
l 1 
WEE + 
WOE + 
* 

4 1 
£54) 9 
* 
$57 9 
» * * 

44 . 

5 | 
143 I 
U 
2 14 
+ /'F 
448; A 
1 TH 
. & x) 
445 
1 
5 A 
14 4:74 
5 ay 
1 * 
4 4 
OY 
4. 
Br) * 
90 
dd 
of = 
1 „ 
4 
8 
. 
719 
1 EY 
P { 
14 
o "7? 
5 4 
8 

»£ $4" 8 
* i # 
YEE: 

* 

} G \ 
1 
i 4 
Ko. 17 
1 Fl 
. TP: i" 

489 

9 LN 
* Is » 
8 F 
e. 
2 22 4 

de a 

"> 1 _ 

1. ＋ 
1 
* 2 ** 

P.M 8 
A rac 
— 435 and 

wg | f 

4 1 
8 0 

30's. 74, 

* i i 
9 1 3 
1 % 

7-4 1 
TY 91 
4 

7 1 
. +* WY 

. 

2 1 $87 1 
0 F 
= . bd 

TS vu 
=>. h 
+" 

: US 

2 FRB 

ky k \ 
4 1 8 
n 'L 

5 | 
* I. 

4 Ts * 

1 
| * 

"wn . & 

5 
= b 
1 

1 

1 . 
„ 
) 

þ 1. 

14 128 
+1 6 

. 
1 

15% 

LINES 

an 

FS, 

8 —_ 
\& 4 
17 
"TIRE 0 
Ry 
- 

LY 
1 FT 

$14 fr 

1 o7 o 

1 = 

", '$ 4 

r 

By + 

1 0 

fl 

ths - 5 

N 

* . ' 
ah TA 
Et 
1407 
21 

y 

1 
* 


4 


able f the Names " the Caſes. © 


5 


| 


7 
x 


Aſtrey $ Caſe, Page 55 
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Jaſon v. Eyres, 69 
Jenning's Caſe, 27 | 
Jones v. Bradſhaw; 153 
Ireton's Caſe, he} 
Irod v. Hurſt, 224 


K. 
Kennesby v. Parratt, 
Kildare (Earl of) v. Kent, 


Kimpland 9. Courtney, 
Kingſlader 2. Courtney, 


7, Neale, 


0 M. 
r + 


Manaton ©. Squire, 
Manning ©. Burgeſs, 


| Maynard (Serj.) his Caſe, | 


Merry v. Abney, 
Millard's Caſe, 


IMohun (Lord) his Caſe, 
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Paulett ©. Lady Morley, Page | Savile v. Darcy, Page 172 
FN 2853 | Scroope 9. Scroope, 171 
Peacock v. Spooner, 114 | Seaborne v. Blackſhu, 178 
Penhay v. Hurrell, 213 | Searle v. Lane, 103 
Ditto, 231 | Seymer v. Noſworthy, 128 
Ditto, 235 | Shales v. Shales, 25 2 
5 258 | Sheldon v. Wildman, 156 
Penn v. Browne, 214 | Simons v. Simons, 274 
Perrye's Caſe, 132 | Skett v. Whitmore, 289 
Peterborough (Lord) v. Dutcheſs | Smith v. Alterley, 136 
of Norfolk, 5 264 | —— Oxinden, 173 
Phillips v. Phillipps, 11] ——— Pembetton, 184 
Ditto, Tg 247 | Southampton (Duke of) 2. Cram- 
Piggott . Canning, J 186 
Pitt o. Pelham, 134 | Squier v. Mayer, 249 
Popham v. Bamfield, 269 | Suffolk (Earl of) o. Greenville, 
Porter v. Hobbard, 3 146 
Povye's Caſe, 51 | Swinnock v. Criſpe, 78 
Pratt o. Colt, 139 
Price 0. Perie, 258 
Proud v. Combs, 183 T. 
Purefoy v. Jones, 44 
Taber v. Grover, 227 
Terwit 2. Greſham, 184 
oo © Tew o. Thackwell, 174 
e e een eee T Thexton 9. Betts, a 7 
Radnor (Lady) o. Rotheram, | 'Thickneſle o. Vernon, 84 
211 | Thomas o. Kemyſh, 207 
Ram v. Cartwright, 183 | Thornborough v. Baker, 143 
Randal v. Richford, 178 | Tiffin v. Tifhn, 66 
Read v. Hanby, 179 | Tilley o. Egerton, 125 
Rich 9. Jaques, 174 | Tregunell's Caſe, 30 
Rightſon v. Overton, 20 5 
Roberts v. Wilks, 161 
Rogers 2. Seale, 84 V. 
Roſe u. Trelawny, 106 
Rudyerd 9. Nerne, 262 | Varnee's Caſe, 63 
Ruſhworth's Caſe, 13 | Venables v. Foyne, 151 
8 Verdall v. Harvey, 161 
8 Vernon v. Jones, 117 
Salisbury . Baggott, 21 
Sanders v. Delign, 123 q 
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| Windham o. Windham, Page 127 
1 Wiſeman v. Beake, 111 
9 Wolſton Croft o. Long, 
Wolſtenholme v. Davies, 
Wanchford 9. raue, Page Woodman 2. Morrell, 32 
| 72 201 | Worceſter (Biſhop of) v. A Copy- 
Ward v. Lake, „ * . 137 
Welch v. Welch, , 287 Þ ET ; 
Wheeler 9. Whithall, 9 13 
Williams o. Arthur, -..—— SIT 
—— Owen, | 181 | Yate 9. Fettiplace, 
Wee v. Norelffe, 95 | Yorke 9, Eaton, 
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 Executors of the Lady Croft werſus Lyndſey and (15 
1 E401 Covill © - 2] 


"N the Cafe of Lyndſey and Covill, it was admitted ade. 
that an Adminiſtratoz o: Executoz in ſome Cales, 

though he committed a Devaſtavit fn Law, might be peratarit. 
> relieved in Equity; as an Adminiſtratoz in London, be- 
foe the Fire, having Leaſes of Houſes, &c: and a great 
Surplus of Aﬀets above and bepond what would pay Debts 
and Legacies, patd all as they were demanded; and after the 
Fire coming deſtroyed the Þouſes, which was the greateſt 
Part of his Aﬀets, and then a Debt upon a Bond tart- 

ed up, and the Adminiſtrato2 was relfeved againſt this. 


In caſe of a Legacy, it was admitted that it was not Legacy. 
due till Demand, and the Executoz 02 Admintiſtratoz ſhould 
pay Intereſt but from the Time of the Demand; Et ſem- 
ble, that if no Demand be pꝛoved in the Cauſe, it will be 
rom the Time of the Bill exhibited. = 


Serjeant Maynard's Caſe. 
51 2 fa J 4 8 Fg 7 a7 CAE e/ it < P f . Ws * * (2.0 


„ 4. „ . E 


* 


I's bought an Eſtate of one J. S. and upon the Bar- 
gain it was agreed, that a Recovery ſhould be ſuffer- 
0 within the Space of thee Pears, and he paying his Mo⸗ 

ley befoze the Recovery was ſuffered, took a Bond 1 the 
. en. 
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 Uendo!, that if ſo be the Recovery was not ſuffered in the 
Space of thzee Years, that the Serjeant reconveying the 
ſaid Lands ſhould be repaid his Monep; the Uendo? ten: 
ders a Recovery, but befoze it was ſuffered, a third Per⸗ 
ſon makes a Title to the Land, and thereupon the Ser⸗ 
jeant erhibited his Bill to have his Money repaid, In 
this Caſe it was. ſaid by Pz. Attozney, that if a Man ſell 
another's Land, and covenant to diſcharge it of ſuch par: 
. ticular Incumbzances, and befoze the Payment of the Po⸗ 
* ney other Incumbzances are diſcovered, this will pꝛevent 
fore Money ANY Suit fo2 the Money till all the Incumbzances are dif. 
mo 2 charged. L e eee, | . 
At was ſaid likewiſe by M2, Keck, that if there be no 
Covenants againſt any Incumbzances, pet, if befoze Pay: 

ment ok the Boney any are diſcovered, the Party may 

retain his Money till they are cleared; quod fuit conceſſ. 

per Cancellar'. But it mas ſaid by Sir John King, and not 

3 foe a per Cur', that thoſe muſt be Incumbzances made by 


. 


3 "3 the Gendoz himſelf, oz otherwiſe the Party cannot detain 
22 | '\the Money, unleſs they be covenanted againſt. But in this 
Cale the Lozd Chancellaq . fatd he could give no Relief; 
fo2 here the Serjeant hath parted with his Monep, and ta. 
ken a Bond fo2 Repapment of it if the Recovery were not 
ſuffered in thzre Years time, he reconveying his Eſtate; 
and here the Recovery being ſuffered, he hath no Pyzetence 

by his own Agreement to have it repaid; and this Court 

Cannot help him, unleſs. it ſhould take upon itſelf, where 
any Ban had a bad Tatgatn, oz was cheated in his Title, 

to help him to his Money again; and here being no manner 

book Fraud oz Surpzize in the Caſe, ik he be not helped by 

His Covenan ts, he will not be helped in Equity ; but fo? 

the Matter of Reconveying, he held that if the Serjeant 

ſhould reconvey fuch Title as he had from them, be it 

moze oz leſs, 82 none at all, pet being a Relative to con: 

' vey, it would have been well enough; but here the Reco- 
verp being ſuffered accozding to the Agreement, though no⸗ 
thing pafied by it, he held the Party had well perfozmed 
his Agreement, and ſo no Reconveping no2 Repayment of 
the Boney to be made. 5 2 


5 E 
Term. 8. Trin. 
1676. 

In Curia Cancellariæ. 


Sir Francis Hollis . Sir Robert Carr. TT GY 


HE Defendant's F dee was Tenant in Tafl, and Covenant. 
the Defendant was his eldeſt Son and Peir, and up- 

on the Marriage ok his Siſter with the Plaintiff, he 

and his Father enter into Articles to pay 5000 l. 

and to ſecure it in Manner following ; and then in one of the 
following Articles there are theſe Moꝛds, viz. Whereas a Fine 

is intended to be levied, by the Defendant and his Father, of ſuch and 

ſuch Lands, they do Covetant and Agree that it ſhall be forthe Se- 


eurity of the ſaid Portion; the Defendant's Father dies, and 
the Eſtate deſcends to the Defendant ; and the Plaintiff 
erhibits his Bill to compel the Defendant to levy this 
Fine; and upon this two Queſtions were made: 
7, Whether upon theſe Articles an Afton of Covenant Vide poſt Caſe 
would lie? 64. 
2. Admitting that it will lie, whether upon the whole 
Matter it be pꝛoper fo2 this Court to compel the Execu⸗ 
tion of this Agreement by levying the Fine, oz to leave 
the Plaintiff 10 his Remedy at Law fo; Damages. 
To the firſt Queſtfon, It was argued by Serjeant 
Maynard, that an Adlon of Covenant would well lie, fo2 
be laid it fo2 a Szound, and ft was agreed by the Lozd 
Chancells? and the Counſel of the other Part, that where- 
loever there is an apparent Agreement of the Parties 
that an At ſhall be done, though there be no expeeſs * H 
0 : IT 
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amount to a Covenant; and he cited the Caſe of Maynard 


of Covenant, if the Parties ſet to their Seals, yet it will 


and Norwood, Hil. 13 Car. Rot. 1091. where there was an 
Agreement koz the Payment of Monep, and then theſe 


— Wopds followed, viz. And it is the Intent of the Parties that 


1 Rol. 519. 


it ſhall be ſecured by Bond; this was held to be a good 
Covenant; and Bret and Cymberland's Caſe, 1 Roll. 518 
and Paſch: zo Car. Rot. 22 1. Baſhall verſus Scott, Termoz foꝛ 
99 Pears, if A. B. and C. ſhall live ſo long, grants over 
his Term, and there are theſe Wozds, And the ſaid o 


is living, held a good Covenant. 


And the Attoꝛney General and Solicitoz, who argued on 
the other Side, agreed all thoſe Caſes, becauſe there it 
doth appear, that there was an Agreement of the Parties, 
and he agreed the Cate of Waker and Walker, 1 Rol. 519. 


and he ſaid in Indentures of Appzenticeſhip, there are no 


CUo2ds but the ſaid J. S. ſhall do ſo and ſo, and pet it 
was always held a good Covenant. | 
But here appears no Agreement, only a Recital, that it 


is intended that a Fine ſhall be levied, and that ſhall not 


make a Covenant, fo2 it is almoſt in every Marriage 
Settlement, Whereas a Marriage is intended to be (ſo. 
lemnized, &c. and pet if one of the Parties will not mar⸗ 


_ ry, no Action of Covenant will lie. 


But to that it was anſwered, That the Caſes are not 
alike, fo2 here in the pꝛecedent Articles there is a Cove- 


nant to give further Security, and then come fn theſe 


Wo2ds, and ſo taking all together, certainly the Intent 
of the Parties doth well enough appear. 

And to this firſt Point, it was held by the Lozd Chan⸗ 
cello? Finch, that an Action of Covenant would well enough 
lie upon theſe Mozds, fo2- taking all together by coupling 


the Covenant ro fecure with this Article, it is very plain 


” Rol. 519. 


Agreement 


executed in 
Specie. 


wonzked by Eſtoppel to extinguiſh a Right, and though he 


that it was intended by the Parties; and he ſaid whatlo- 
ever doth amount to a Collective Intent to do an Act un⸗ 
der Hand and Seal, will make a Covenant; as a Leaſe 
made yielding and paying a Rent to a Stranger, though 
the Reſervation be void, pet an Action of Covenant will 
lie. „„ 5 — 
To the ſecond Queſtion, it was argued that the Party 
ought to be left to his Remedy at Law foz Damages, and 
not to compel the Execution of the Agreement, becauſe 
when the Defendant ſealed theſe Articles he had no Cffate 
in him, and if he had levied a Fine, ft could only have 


hath 
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hath now an Eſtate in him, yet he ought not to do it, ha- 

ving no Eſtate in him at the Time of the Articles; and 

this may be dangerous in reſpe# that it is ten Years fince 

the Sealing of the Articles, and there may be Incumbꝛan⸗ 

ces that by this Means would be avoided, and here the 

Platntiff may have his Aﬀton of Covenant, and ſatisfy 

himſelf by the perſonal Covenant; and Mz. Solicitoꝛz cited 

Sir Richard Minſhall's Caſe, where there was a Covenant. 

that all Fines to be levied ſhould be to ſuch Uſes, and af- pine © v3. 
 terwards a Fine ts levied and other Uſes declared; and it 

bas held that an Aﬀton of Covenant would well lie. 

But the Loꝛd Chancello? decreed the Levying of the Fine, 

fo2 although the Oefendant had no Eſtate in him at the 

Time of the Articles, and fo if the Bill had been then er⸗ 

hibited, it was not in his Power to have done it, vet that 

is no Reaſon why he ſhould not be compelled to do it, now 

it is in his Power; and it may be a Queſtion whether o 

no, ik a Purchaſer came in without Notice, the Lands 

ſhould be bound by this Agreement in Equity; and fo it 

was decreed that the Fine ſhould be levied. ir 

And it was ſaid in this, Caſe that if a Man covenants 

todo a Thing that is not in his Power, this Court will 

lay him by the Heels. ; 


— 


Bulſtrod and Letchmere. = (4) 


[- was ruled in this Cauſe, upon a Demurrer to a Bill mom of 
erhibited foz the Diſcovery of Deeds in the Defendant's ; 
Poſſeſſion, and of the Contents of other Deeds which he 23 
had ſeen of M2. Dingley's Eſtate, that the Dekendant be- 

ing a Counſelio2 at Law ſhall not be bound to anſwer 
concerning any Writings which Le hath ſcen, no2 koz any 

Thing which he knoweth in the Cauſe as Counſciloz ; but 

ik any Thing came to his Knowledge befoze he was a 
Counſelloz, o2 upon any other Account, he ſhall have 

the Pꝛivilege of the Bar, and is not obliged to anſwer ; but 

a Caſe was cited in Bridgeman's Time, of Morris and Clay- 

ton, that they being but Scriveners ſhould not have that 
Privilege ; and the Lozd Chancello2z made it a Doubt, 

ba thing were revealed, under the Condition of Secre- 

( to one that was not a Barriſter, whether oz no he 

would oblige him to anſwer. — 
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oint-tenants. T F WAS held by the Lozd Chancelloz, that if two Joint: 
— 1 tenants erhibit their Bill in this Court, and one re. 
leaſes, this ſhall not in any Reſpet pꝛejudice the other, but 

be ſhall pꝛoceed. | 


Gb.) 1 

Injun®tion. AN Injunckton will never be granted upon a Bill, and 

= 2 Afﬀidavit to ſtay any P2oceedings at Law, till the 

Defendant p2zays a Dedimus, 02 is in Contempt, 
An Injunfion upon a Dedimus muſt never be granted 
concerning the Poſſeſſion, but only to ſtay Pꝛoceedings at 
Law, and Jordaine a Clerk of this Court was under ve, 
ty ſevere Cenſure fo2 making out ſuch an one. 


(6) | Lord Gray's Cale. 


Truſt. HE purchaſed Lands in his eldeft Son's Name; the 
L 4 Money was paid by him, but the Deed mentioned it 
* to be patd by the Son, and an Acquittance was given fo! it 
Vide poſtCale tg the Son; the Father took the Pꝛoſits all his Life, and 
diverſe Teſtimonies there were of each Side, ſome ſeeming 
to imply a Truſt, and others the contrary : But here the 
Lo2d Chancelloz laftd down this Maxim, That when a Fa- 
ther purchaſes Land in the Son's Name, prima facie this 
ſhall be intended a Pꝛoviſion fo2 the Son, and ſhall never 
be taken to be a Truſt without moſt clear Evidence and 
P2oof, unleſs ſome pꝛecedent Declaration can be pꝛoved; 
Poſt Caſe 36, fO2 if a Father purchaſes Land fn a Son's Name, tntend- 
212. ing it a Pꝛoviſion fo2 him, he ſhall not afterwards raiſe a 
Trxruſt upon this fo2 himſelf by any ſubſequent Declaration; 
but perhaps there may be ſuch ſubſequent Circumſtances 
as may imply a p2ecedent Declaration; but in this Cale 
he would give no Judgment, but perſuaded an Accommo 
(7. . 
Mortgages. ]* A. B. and C. have thee ſucceſſive BYoztgages of the 
gages 
Poſt Caſe 13. 1 ſame Land, and C. that is the laſt Moztgagee, buys 
in the Moztgage of A. the firſt Moztgagee, B. the ſecond | 
Moztgagee ſhall not be let into the Poztgage upon the 
Payment of the Boney that was due to A. unleſs allo be 
pay what was due unto C. unleſs C. had Nottce - 2 
1. | | 
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Poztgage unto B. befoze he took his Moztgage; fo2 C. be⸗ 


ing in Poſſeſſion and having a Title at Law, Equity will 


not put him out unleſs Notice can be p2oved, fo? if he 
took a Moꝛtgage, not knoping of the Mo2tgage to B. there 
was no Default in him. 

And ſo it ſeems to me, that if A. have a Bo2tgage of 
Lands, that axe akterwards moztgaged to B. if A. lends 


mie Poren tte unden the fame Yoztgage, be 


ſhall bald to ſatisfy himſelf both Sums, ynlefs he had 
Notice of the Poztgage to B. befoze he lent the laſt 
Sum of Money. ö 8 
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Lord of Banbury's Caſe LL, „ 
H. e Cn ® a prays 3 C22. Ho . 


fo2 Minety⸗nine Pears, in Truſt fo? raiſing 60001. 

. fo2 his Childꝛen, with a Power to revoke it with 

the Conſent of his Lady and thee moze of her 
Friends ; afterwards he having Decaſton fo2 Money, pꝛe⸗ 


| | Fs 
| | 8 A. 2 2 I Ao. 
p V's Low of Banbury voluntarily makes a Leaſe 


vails with his Lady and the other thzee to conſent to a 


Revocatton, which they did ſo far as to charge it with 
2000]. which my Lo2d bozrowed of Sir —— Huit, and then 
to be ſubjeit to the firſt Charge; afterwards his Lady dies, 
this being ſettled upon her fo2 a Jointure, and the Join- 

ture Settlement took Notice of this Power, and the Ke 
vocation, and the Moztgage to Sir —— Huit, but it did 
not appear either by the Moztgage to Sir —— Hutt 
02 by the Jointure Deed, whether oz no this Revocation 


was total o: not. 


Firſt Point, Whether oz no this firſt Settlement, being 
voluntary and with a Power of Revocation, ſhould be 
held Fraudulent within the Stat. of 2 Eliz. o? not; and 
as to that my Lozd Chancelloz held that it ſhould not, be 
cauſe this was not an abſolute Power in my Lozd, but 
he muſt have the Conſent of his Lady and the other th2ee- 

And upon that he took this Difference, that if a Pan 
reſerves ſuch a Power, with the Conſent of J. S. who 15 


his own Relation, o one that may be ſuppoſed to As 


I ' 


— 


— 


In Curia Cancellariæ. 


vis Command, that wall be Fraudulent within the Sta⸗ 


tute ; but if it be with the Conſent of others, as here it 


was ok his Wife's Friends, who cannot be :\uppoled to 
conſent but upon very good Szounds, there it will not 
be fraudulent. Ws: 5 
and he cited Bennet's Caſe, 19 Jac. where it was adjudg⸗ 
ed, that a G2zant ok an Annuity with a Power of Revoca⸗ 
tion, P20vided he ſettled another Annuity as good, was 
not within the Statute ; and he ſatd in that Caſe the 
Lom Hobart held, that if it were a Power to revoke with 
the Payment of 201. only, that ſhould make it not within 


Second Point: He held here was a ſufiictent Notice, f02 Notice. 


although the Conveyance, that mentioned the Revocatt- 


on, did not. recite it in hec verba, pet when there was 
Notice of a Revocation, the Parties ought at their Peril 


to inquire into the Execution of it; and he ſaſd it was 
held in my Lozd Crawly's Caſe, that where there is No- 
tice of a Power to revoke, the Parties at their Peril 
muſt look to the Execution of it. | 


make an honeſt Settlement koz the Suppozt of his Fa- 


And he ſaid that where a Man doth, with good Advice, 
mily, ik it were not fraudulently made, it ſhall not Fu 


aſide without great Circumſtances” 


Wheeler verſus Whitall & al. 


0, Wheeler having five Daughters deviſes his Lands to 
William Wheeler his Son, and the Heirs Male of his Bo. 


dy, Remainder to William Wheeler and his Heirs, upon 


Condition that he ſhould pay zool. to ſuch of his Daugh- 
ters as ſhould be then living. 
And if Sir William Wheeler ſhould refuſe to pay the 


_ then he deviſed it to his Daughters and their 
Nets, | o 


Sir William Wheeler dies, living William Wheeler the 


Son, who was Tenant in Tail, and deviſed this Rever- 
lion to William, the eldeſt Son of his Couſin Jo. Wheeler 


of B. whereas his eſdeſt Son was named Andrew; Willi. Miſnomer 


am Wheeler the Son dies without Iſſue; Andrew the laſt 


Devilee refuſed to pay the 5001. to the Daughters fo2 
thee Pears, but now pꝛokered to pay it, p2ovided he 
fs have the Land. In this Caſe two Queſtions were 


D 1. Uhe⸗ 


"003. 


8 
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wa 21: . Whether Andrew ſhould take by the Deviſe, being 
* on . miſnamed? And fo? that it was held clearly that he ould, 
becauſe though his Chziſtian Name was miſtaken, pet 
there was Certainty ſuffictent to aſcertain him, and 
that was ſo clear that the Counſel did not much inſiſt 
upon it, 1 
But the Gzeat Queſtion was, Whether oz no, when 
Andrew had fozfeited his Eſtate by Refuſal to pay the Mo⸗ 
ney, he ſhould now in Equity be admitted to tender the 
Money and Damages, and be reſtozed to the Eſtate, ag 
a WBo2tnago? ſhould in caſe of a Poztgage fozfeited > 
Forfeiture bb And a Caſe was cited between Wallis and Grymes, where 
como the Condition fo: Payment of the Boney was prece- 
dent to the Eſtate ; and yet, though the Money was not 
paid in Time, the Party was relteved here. 
Another Caſe between Puliſton and Puliſton was cited, 
where a Deviſe was to his Mike, of Goods, &c. fo? the 
Payment of his Debts ; upon Condition that, if A. did 
pay the Debts in ſuch a Time, he ſhould have them, 
A. did not pay the Monep in Time, and yet he had Re- 
lief here fo2 the Goods, upon Payment of the Boney af. 
terwards; becauſe in theſe Caſes the Condition is looked 
Upon as a Security only fo; ſo much Money ; and where 
it is ſo this Court will give Relief. | 
And Keck ſaid that the Difference was taken by the Lo2d 
Chief Juſtice Hale, in the Caſe between Fry and Porter, 
between a Condition fo2 Payment of Ponep and a col- 
lateral Condition; fo2 where the Condition is collateral, 
as it was in that Taſe, not to marry without the Conſent 
of Tuch a Perſon, there the Marriage without Conſent is 
an abſolute Fozfeiture, ik there be a Limitation over, be. 
cauſe there can be no Recompence given fo2 that; but 
where it is fo2 Payment of Money, though the Money 
be not patd at the Day, yet Payment afterwards with 
Damages is a Satisfadion. ; 1 
And that was the Reaſon of the Caſe of Davis and Hat. 
ton, f02 that was a Marriage without Conſent, and a Limt- 
| tation over; and there this Court will give no Reltef a: 
| phhiainſt the Perſon to whom the Eſtate is limited over. 
| | | But note; If there be no Limitation over, ſuch a Cott 
dition is only in Terrorem. W fe 
And in this Caſe the Lozd Chancelloz held, that this 
Condition being fo2 Payment of Money, although in 
Stritnels of Law the Eſtate were fozfeited by the Non: 
payment of the Boney, and although there were an on 
1 ; : 
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Limitation to the Daughters, yet this was but as it were 
a Poꝛtgage oz Security of Money, and the Daughters 
peing paid the ſaid Money and Damages, they were at no 
Damage; and fo decreed that Andrew paying the fame 
ſhould have the Land. fo, 


(100 
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| Phillips verſus * 5 
| ) fendant, and having lent the Ocfendant Two thouſand 
pounds, he makes his Will, and by it doth deviſe, that 
after his Debts paid, the Reſidue of all his Goods, 
Chattels, Debts, Shipping, &c. ſhall be divided betwirt Moiety de- 
the Plaintiff and Defendant, his Mephews, and makes vis. 
the Defendant his Executoz, and dies. The Queſtton 
1. Whether oz no this 20 l. ſhould be thꝛowed into 
botchpot amongſt the Teſtatoz's Eſtate, to be divided 
betwirt the Defendant and the Plaintiff, with the Reſi- 
due of his Goods, oꝛ whether the Defendant ſhould not have 
a Moiety of the Reſidue, beſides this 2000 1. becauſe this 
Debt was extinguiſhed, as was objefed, by the Defendant's * Co. 373. 
being made Executo? ? ; 5 . 
And to this it was argued, that it ſhould not, koz al- 
though, as it was agreed, a Debt due from an Erecuto? 
(hould be Aﬀets in Law to a Credito2; and ſo in Equity, 4. 
if a particular Sum were given fo2 a Lenacy, and there 
were not Aﬀets beſides, it ſhould be Aﬀets fo2 this Legacy. 10 
But here it was urged by Mz. Attozney, that this Cale = 
differs from that, fo2 there is an apparent Intent of the Te- TY 
fatoz, that the Legatee ſhould have ſo much; but here is 19 
only a Deviſe of the Reſidue after Debts, and no appa⸗ 
tent Intent that this 2000 l. ſhould be computed in with 
the Reſidue ; and then the Debt being fn Law extini, 
there is no Reaſon to revive it when no Intent of the 
Teſtatoꝛ appears. wh = 
But the Lozd Chancelloz held clearly that it ſhould u? 1 
not be extin#, but ſhould be caſt in with the Reſidue of thl e 
Cliate, eſpecially in this Cale, where Debts are particu- . eee ik 
larly mentioned; and this was a Debt at the Time of the ; 
making of the Mill; and ik the Mozd Debts had not been 


in, J believe it would have been all one, but that made 
it moze ſtrong. 


INE W. P. was Uncle both to the Plaintiff and De⸗ 
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Poſt Caſe 73. the Name of Iouſehold-Stuff ; and it being Plate that | 


— 


And it was averred in this Caſe, and agreed per Car. 
cellar', that if an Executoz have a Leaſe fo2 Years, deter. 
minable upon the Life of J. S. which is by a realonable 

aſs. CEffimate wozth 2001. if the Executo2 will not ſell this 
but keep it, and J. s. dies in a ſhozt Time, yet he hall 
anſwer the Ualue of it at the Time of the Death of 
the Teſtatoz; fo2 it was his own Fault that he would 
not ſell it; and ſo on the other Pand, if he Could keep 
it, and J. S. ſhould live fifty Pears, he ſhall anſwer foy ng 
moze, becauſe here is a contingent Gain; but it might 
have been a Loſs; and as, if it had been] damnum, he 
_ thould have bon tit, fo being Gain he ſhall receive it. 
Houſehold Another Polnt was, Whether Plate ſhould paſs by 
was in common Ale about the Houſe, the Counſel would 
not ſtand upon it but that it ſhould; but ff it had been 
Plate laid up, it ſeemeth that tt ſhould not. 
Propert). Another Point was, The Teſtato2 had lent the Plain 
tiff 400 l. and after did declare that he had given it him; 
whether this ſhould be put in Hotchpot ? And per Can- 
cell ft ſhall ; fo2 if it were a Debt at firſt to the Teftatoz, 
he ſhall not afterwards talk himſelf out of it. Y-- 
(11.) „„ . | 
Money upon TN d Caſe between the Heir and Executoz of a Mozt⸗ 
ef b A gagee, who ſhould have the Money due upon a Mott- 
Heir or Exe- Huge fo2teited, which was made to the Moztgagee and 
cutor ſhall his Heirs, Jt was Declared by Lozd Chancelloz Finch, | 
_ 1. That when, upon a Moztgage, Money is made pay- 
Poſt Caſe 17, able to the Petr oꝛ Erecuts2, there befoze the Day, oz at 
144 the Day of Payment, the Moztgagoz hath Eleftton to pay 
- ft to which he pleaſeth; but after the Day of Payment 
is over, and the Moztgage fozfeited by Law, though 
Equity doth give the Moztgagoz Reliek, ſo as upon 
the Payment ok the Money he ſhall have his Land; pet 
Equity will not revive the Elefton of the Moztgagoz to 
pay it to the Þeir o2 Executoz; but then he ſhall be 
koꝛced to pay it to the Executoꝛ, becauſe it came out of 
the perſonal Eſtate of the Teſtatoz, and thither it ſhall 
return. mT | TE 
Put if in the Moztgage neither -Þefr noz Executo? 
be mentioned, then after the Death of the Poꝛtgagee 
the Law determines ft to be paid to the Executoz. 
And in this Caſe the Money was decreed to the Exe 
_ Wb = Nota 
| RET 1 a 9 
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Nota, That it was tald by Lozd Chancelloz, That if Trutee re. 
an Eſtate be made in Truſt fo2 thꝛee Perſons, and two ue 
refuſe, the other ſhall have the whole Truft. _ 
But Serjeant Maynard held the contrary, and laid it l. 328. 
was not like an Eſtate at Law paſſed by Deed, fo2 there 


when one ok the Parties refuſe, the Deed is void as to 
him. Sed quære differentiam. Ps 


Mr. Ruſhworth's Caſe. Cz) 


T was held that if a College Leaſe be moꝛtgaged, and m—_—_ 
1 the Moztgagee renews his Leaſe, that this ſhall be ""* ee 
fo the Benefit of the Boztgago?, paying the Moꝛtgagee his 
Charges; and per Loꝛd Chancello? the Leffee of a College, 
Ke. hath a Tenant-Right in France and all other Places 
_ almoff but here, and the College are bound to let him 

renew, but the Law is not fo here; but however the 
Poztgagee here doth but graft upon his Stock, and it 
hall be fo2 the Moztgagoꝛ's Benefit. 


Cockes verſus Sherman. „„ 


PvE ſucceſive Bo2tgagees of the ſame Land; the fifth subſequen: 
- Voztgagee buys in the thee firſt Moztgages, and dera 
then erhibits his Bill againſt the Boztgago? to exclude pedent 
him of his Equity of Redemption, and hath the Land Mortgage. 
decreed to him abſolutely. 5 4 
In this Caſe it was held per Finch, Chancelloz, | 
7. That the fourth Moztgagee had an Equity of Be- Ante Cat 7, 
demption, but yet he ſhould not be let in to redeem 
unleſs he ſatisfied the fifth Moztgage, which was lub⸗ 
ſequent to his, as well as the other thzce that were be⸗ 
koze it; foz when a Purchaſer oz Yo2tgagee lays out 
his Money bona fide, not having any Notice of the Jn- 
cumbzances, he may fo2tify- his Eſtate and Title as well 
as he can, and when he hath got a Title in Law in him, 
as here he hath by the pꝛecedent Yoztgages, this 
Court will never take it away from him, without re- 
imburſing him all his Money that he is out upon it. 
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Notice. 


De Term. S. Mich. 1676. 


And if the Purchaſer have Notice of the Incumbzances 
at the Time when he buys in the pꝛecedent Poztga⸗ 


ges, it is not material, ſo that he had it not at the 


Time of the Purchaſe. | | 
2. It was held, that ik there be two Moꝛztgages, and 


a Man having Notice of them will come and purchaſe 


and bup in the firſt Moztgage, and fo endeavour to de: 


feat the. ſecond Moztgagee, in this Caſe the ſecond 


Moztgagee ſhall be let in, upon Papment of the fir 
Moztgage Money, without any Regard to the Purchaſe 
Money, fo2 elſe by this Means any Man that is a 
ſecond Moztgagee might be cheated, and have no Re: 
3. It was held that the fourth Poꝛtgagee was not con: 


- cluded by this Decree, being never made a Party to it; 


and although here be a great Miſchief on one Hand, 
that a Moztgagee after a Decree againſf the Mot 
gago2 to fozecloſe him of his Equity of Redemption, 
ſhall never know when to be at reſt; koz if there be 
anp other Incumbzances he is ſtill liable to an Ac: 
count; yet the Inconvenſence is far greater on the o⸗ 
ther Side, fo2 if a Moztgagee, that is a Stranger to 
this Decree, ſhould be concluded, he would be abſolute- 
ly without Remedy, and loſe his whole Money, when 


perhaps a Decree may be huddled up purpoſely to cheat 


him, and fn the mean Time (he befng patd his Inter- 
eſt) map be lulled aſleep, and think nothing of it; 


whereas on the other Hand there fs no P2ejudice but 
being liable to the Trouble of an Account; and if ſo 
be that were ſiated- bona fide between the Moꝛtgagoz 
and Moztgagee, in the Suit wherein the Decree was 


obtained, that ſhall be no moze-ravelled into, but fo2 fo 
long ſhall ſtand untouched. —— dE 

Another Point in this Caſe was, Here was a Judg- 
ment that was given by the Moztgagoz, pꝛecedent to 


* 


the fourth Moztgage, and was fo2 Security of four hut 


dꝛed Pounds, but was ſatisfied befoze the fourth Mezt⸗ 
gage was made, and the Bond delivered up upon which 
it was obtained, but after the kourth Moztgage made, 


the Conuſoz of the Judgment bozrowed four hundzed 


Pounds moze, and thzee Years after the Lending ol 


the Boney, it was detlared that this Judgment ſhould 


ſtand for Security of that Money; and afterwards this 

Judgment was extended, and tho fifth Moztgagee buys in 

the Extent ok this Judgment. Re 
I — . 


3 


In Curia Cancellar iæ. 


to the kourth —j*— and ſhould not ſtand in his 
(Way, fo2 when the Judgment was once ſatisfied, and 
kept a foot, it was in Truſt fo2 the Conuſo2; and when 
Money is advanced afterwards, and no Mention of this 
Judgment at the Time of the Lending, this Declaratt- 
on akterwards chall not it on foot to defeat a Pur⸗ 
chaſer ; bt ik lo 100 4 reditoꝛ had lent 
firſt upon the P2ofpet und Secutity vf 
perhaps 1t — have been otherwiſe. 


Judgment, 
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1676. 


In Curia Cancellariz. 


(14.) 
W Bond was in Quadraginta libris, conditſoned fo? 
pro Quadrin the Payment of 180 l. | 
— The Court decreed this to be good pro Qu- 


dringentis, by Reaſon of the Szeatnels of the 
| Sum expꝛeſſed in the Condition, though no Money was 
| | proved to be lent upon it. 
| And by Lo2d Chancello), if it had been Quadragenta 
| 5 it had been good in Law fo; 400 1. 
1 And it being decreed good koz 4001. the Court faid it 
1 En ſhould have all the Effeits of a Bond, and the Obligoz 
1 being Dead, in this Caſe they decreed it ſhould charge 
| | the Peir as far as his Aﬀets, as well as the Executoꝛ; 
= ” and that it ſhould be ſatisfied by the Executoz befoze any 
= Bond that Judgment was not obtained upon befoze the 
Day of pꝛonouncing the Decree; but the Court admit⸗ 
ted that Judgments upon Bonds obtained after the 
Subpena, and befoze the Decree, ſhould be p2eferred befo!e 
J . it, though the Contrary was pꝛeſſed. 
1 = And in this Caſe Keck cited the Caſe of Savage and Brow", 
1} where a Seal being bꝛoke off a Bond, this Court decreed 
| it good, and that after it was decreed good it ought 4 
1 5 have all the Effets of a Bond to charge an Peit, &e 
1 But if Heirs be not mentioned in the Bond, this Court 
will not charge an Deir. 


Lord 


P 


be reſtramed 
And it was. 


Lord Mulgrave and Sir Jo. Mounſon. 


OIN T, Whether, where there is Tenant in Tat 
ok the Gift of the King, with a Remainder in the 
Crown, and he levies a Fine to the King, whether this 
p-the: Dtatute of 34 H. 8. : a 
d per Cancellar?, aſſiſted with the Low 
Chief Juſtice North and Juſtice Jones, that it was not, 
but that this Fine ſhould bar the Jfſue ; fo2 it appears by 
the Preamble of the Statute, that it was made to pꝛevent 


In Curia Cancellariæ. 1 


(15. 


| Fine by Te. 


nant in Tail. 


the Alienation by Tenant in Tail; that the Memo ok 


the King's Bounty might be pzeſerved, and where the E⸗ 
ſtate comes whally back to the King, there it is in the 
King's Power to pꝛeſerve the Memozy of his Bounty, ei⸗ 

by giving it back to the ſame Party, oz what other 


ther 


Way he pteafeth. = 1 85 5 3 
and the Lozd Chancelloz ſaid, this Point was adjudged 


in the Earl of Northumberland's. Caſe, 5 Jac. 


2. Point: The Ring leaſes a Mano? and Pines, and Grant of the 
vithal grants that the Leſſee ſhall hare the ſole Uending King. 


of Allem, referving ont of the P | Ic 
to himſelf, and 16401. per Ann. ta the Lo2d Mulgrave. 


zemiſtes roco ]. per Ann. 


void fo? Part, viz: fo? 
be void fox the Re? 
It it were in the Caſe of a 


the fole Uending of Allom,) ſhall 


it w tommon Perſon, it was held 

that it might be good fox Part, and vomd fo Part, although 
the Reker vat ton was inttre; as the Loꝛd Chaneetlo put the 

| Cale, if a Pan Leaſe Land and a Stock of Shee 
all the Sheep die, yet the Rent ſhall continue. 
But it was urged here, that the King is decetved in his 


W Gant, faz here it is plain that he did intend to grant 


the ſole Uending' of Alom, which he could not do. But 
Sir J. King took a Difference, where the King is miſtaken 
| Batter of Fa, there his Otant ſthatf be void, but not 
bhere he miſtakes the 1 
Cafe, 6 Co. 55. = 
But the Contt ſeemed to fncline that the Gzant was 
— it appearing upon the Face of the Gant, that the Kin 


1 


Rent beine inter 
Abi mg inttrety refc 


aw, and cited the Lozd Shandos's * Ce. 4 


deretved in the very ©trdffanee of the Gzant, and the 


are vult. | A 
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D E 


rved'out of the (Whote, sed Curis 
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(16) Caykry verſus Parrett. 


4 Leaves 1600 1 to N his Wife, to diſtribute (if he 
Gould marry again) amongſt his Childꝛen as ſhe 
ſhould think fit, and dies, leaving thꝛee Daugh⸗ 


Power to a ens 
Wife to diftri- | 
bute the Eſtate 
as ſhe ſhould "Wi: | 0 | 
think fra” ters by her, and one by a fozmer Genter; the 
Chitirea, Aike marrieth, and after Marriage diſpoſeth of 14501. a- 
mongſt her own thzee- Daughters, and only 501. to the 
Plaintiff, who was a Daughter by a kozmer Uenter. 
And it was argued at the Bar (and J think the Opinion 
of the whole Bar was) that theſe Wozds, as ſhe ſhould think 
fir, did give the Wife a Power of diſpoſing unequally, o2 elſe 
they muſt be void, and ik they be once admitted, there can be 
no. Bounds ſet to that Jnequality; but ſhe may give as 
much as ſhe will to one, and as little as ſhe will to ano 
ther; and fo2 that they cited the Caſe of Auditoz Oldiſworch 
and Sir William Juxon, Executo2 to the Archbiſhop, who left 
. 1000]. to be diſtributed by his Executozs amongſt his Ser⸗ 
bants, as he ſhould think fit, having reſpeft to their Duall- 
ty and Condition; and he having ſome Peek againſt Oldi- 
worth (who. was Secretary to the Archbiſhop) gave him 
but 5ol. and gave the Coachman 1501. and Oldiſworth pat 
Pot Caſe 101, ferred a Bill in the Exchequer, but could have no Re- 
liek; which was ſaid to be a ſtronger Caſe than this, be⸗ 
the Wows having Regard to their Qualities. 


cauſe of 


And 


11 n Curia Cancellarie.  } 
- ES ache Bt 
And it was ſaid that the Marriage could not alter the 
Caſe; fo2 a Feme Covert might execute a Power, might 
be attomey to her Husband, and in ſome Caſes, where 
ſhe was Erecutrir, might fell to her Þusband; which was 
admitted by the Lozd Chancelloz, 
Mz. Attozney put this Difference, where a Truft was left 
to a Feme whilſt” fhe*was:ſole, without any Mention cf 
her Marriage, there: if ſhe married ſhe loſt her Power; 
but if he were Covert at the Time when the Truſt 02 
Power was given to her, ſhe might execute it well enough. 
But the Lozd Chancelloz ſet aſide the Diſtribution up- 
on this G20und, becauſe when the Husband intruſted the 
Wife with this Power, his Deſign was, that by this 
Means the Childzen ſhould be kept in Obedience and re- 
ſpeckul to her, and if either ſhould misbehave herſelf, it 
ſhould be in her Power to chaſtiſe her; but this Reaſon Vide poſt Caſe 
_ fails when the marries again, and then it was the Intent 2. 


of the Pusband that ſhe ſhould make Diſtribution bekoze 
ſhe married. 


ie Term. 8. 1 
1677. 
In Curia Cancellariz. 
tn) © Rightſon verſus Overton. 


rn paid at the Day, B. the Wo2ztgagee enters, and 


lending the Moztgagoz moze Monep, reinfeoffs 


Mortgage \ Moꝛtgages in Fee to B. the Money not being 
0 


the Poztgagoz; Pꝛoviſo that if he did not pay 
zoo l. at the Day, that then he ſhould re-enter. B. the 
Moꝛtgagee dies, the Heir of B. releaſes the Condition to 
A. the Executo of B. pꝛefers his Bill againſt A. the Mont 


gago2 and the Heir of B. the Moztgagee to have the Bo- 


ney. - Gpon a Demurrer, Finch Led Chancelloz took 
theſe Rules. 
1. Chen a Pan moztgages Land, with a Condition 
to be void u pon Payment of Money at a Day, and nel 
ther Heir noꝛ Executo2 is named, if the Party die befo2c 
the Day, the Law conſtrues this Payment to be made to 
the Executoz, fo2 Littleron's Reaſon, becauſe this Money 
lent went out of the Moztgagee's Perſonal Eſtate, and 
thither it ſhall return. 1 Inſt. 209. b. e 


Ante Caſe 11. Ik the Money be limited to be paid to the Moztgagee, 


Poſt Caſe 144. his peirs oꝛ Executoꝛs at ſuch a Day, there if the Post- 
gagee die befoze the Day, the Party hath his Elefton, i 
ke 4 at the Day; but ik he do not pay it at the Day, 


it conſtantly to the Executo2 upon that Reaſon. and 
I | : | 


Ss erpeeſly limited to no Body; and this Court gibes 


"of 
a3 


— 


In Curia Cancellariæ. 


And though it was urged by the Attozney General, that 


here the Yo2ztgago?, by the Acceptance of the Reinfeoff- 
ment had ertinguiſhed his Equity, yet per Cancellar' this be- 
ing oꝛiginally a Yoztgage, and being continued ill fo2 
Security of Woney, there remains till an Equity fo2 the 
Y02tgago!. | 

Ind he ſaid, if the Moztgagoz hav Eledion, any Time af. 
ter the Day, to pay the Money either to the Heir oz Exe- 
tutoz, it would be very inconventent, fo2 then he would 


make his Markets, and he that gave moſt ſhould have the 


Ponep; and it would be a Power not fit to be left in 


_ the Breaſt of the Chancelloz to give it to one 0? the other, 


and therefo2e it always goes to the Executoz. 


Jt was ſatd per Cancellar', that in ſome Caſes this Court 


takes Nottce of the Civil Law, and that is the Reaſon, why 
that, if a Man deviſes a Legacy to a Son oz a Daughter, 
Ke. provided that he oz ſhe marry with the Conſent of 
the Executoz, &c. if the Party marry without the Con- 
ſent of the Executoz, yet he ſhall have the Legacy in this 
Court; and the Reaſon why this Court decrees it ſo, is 
vecauſe by the Civil Law ſuch a Condition annexed to a 
Legacy is void. — 5 
Put ik the Devile be, that, if he oz ſhe marries without 
the Conſent of the Erecutoz, J. S. ſhall have the Le- 
gacy, there this Court will give no Relief, but J. S. ſhall 
have it; but My. Attozney ſaid that by the Opinion of 
leveral Ooffo2s in a Caſe now depending the Civil Law 
is otherwile; and in this Caſe, though a Remainder be li⸗ 
mited over, yet the Condition is only in Terrorem. 


Salisbury verſus Baggett. 


Condition 12 
Terrorem. 


Poſt Caſe 221. 


(18.) 


T was held, that an Equity of Redemption would be Equity barred 
barred by a Fine, if no Claim were made in five Years, by a Fine. 


and that an Entry into the Land would not ſerve, becauſe 
the Entry is not lawful, but the Party muſt bzing his 
Subpona, o; elſe he will be barred. 


Poſt Caſe 80. 
2 Inſt. 518. 


And an Entry will in no Caſe ſerve the Turn but where 


the Party hath a Right of Entry; therefoze if Te- 

nant in Tall diſcontinue, and the Diſcontinuee levy a 
: ine, and then Tenant in Tail die, the Entry of the JC: 

— in five Pears Time will not ſerve the Turn, becauſe 

: - Entry is not lawful, but he muſt bzing his Formedon in 
e Pears, 02 elſe he will be Seen 


And 


5 charged upon 


22 De Term. S. Trin. 1657. 


And he ſaid the Statute of 4 H. 7. 24. had altered the 
Common Law; fo2 now an Entry of a Claim at the Foot 
of the Fine would not ſerve ; but there muſt be now either 
an actual Entry oz a Claim, koz ſo it is appointed by the 
Cos of the Statute. 


('9.) 


Sieb Li. A Bill was pꝛekerred by a Shopkeeper againſt one that 
"A was about ſirteen Pears ſince his Appzentice, to have 
an Account of him; and the Vill ſet fo2th, that there were 
leveral Dealings betwirt him and the Plaintiff his Maſter, 
as well after his Appzenticeſhip as befoze; and the De: 
fendant pleaded the Statute of Limitation, 

And the Lozd Chanceiloz held, that as to what was 
tranſacked during his Appꝛenticeſhip, it was a good Plex, 
and mas not within the P2oviſo of the Statute, and be⸗ 
ſides his ſetting him Free had abſolved him; but as to 
what was tranſa#ed afterwards he ozdered he ould an⸗ 
ſwer; and he held that the Action of Account was not 
ſaved as to all Dealers, but to Merchants and their 
Faitozs, &c. becauſe many Times their Faſtozs continu⸗ 

ed long beyond the Seas. TC 


(20. ) 


N another Cafe, where the Statute of Limitation was 

_ © pleaded in Bar to a Legacy demanded, due twenty 

Years fince, Lo2d Chancello? held that a Legacy was not 
barred by the Statute, no2 ever had been bo held. 


(21.) 1 8 1 
Legacies | $4 a Wan gives a Legacy, and chargeth it upon "Slack 
Acre, although. this be not ſuffictent: to anſwer the 
full Uaſue of the Legacy, pet it ſhall not be charged upon 
the Perſonal Effate. 1 N 
And it was laid per Cancellar', that if a Man devileth 
100 l. out of a Leaſe fox Pears, and the Leaſe be deter 
mined, pet the Legatee ſhall. never refo2t to the Perſonal 
, Eſtate fo? this Legacy. | 6 


(22. Fe 5 | | 5 

Deviſe was made to a Feme Covert, and that het 

Feme Covert. FN Husband ſhould not inter meddle with it; the Þus 

band and Mike are divozced Cauſa Savitiæ; the TWite pe- 

fers a Bill againſt the Executoz, and makes nor an 
pusband a Party neither as-Plaintiit noꝛ Defendant, wh 9 E 
. 


In Curia Cancellariz. 


was pleaded by the Defendant, and alledged that the 
Þusband ought to be a Party, oz elſe he could not be ſuf- 
fictently diſcharged, in cafe he ſhould pay it. a 
And it was 02dered that the Þusband ſhould be made a 
Defendant without Coſts ; and it was ſaid that if a Lega- 


cy be deviſed to a Feme Covert, this is a Truſt fo2 the 


(22 b.) 
ME - J That if an Exetuto! conſent to a Legacy, Aſſent to a 

I and die bekoze Pꝛobate, yet the Aﬀent is good enough ; Leexcy before 

ruled upon a Demurrer. f T 


York werſus Eaton. (23.) 


\ and B. were Partners in Trade, and fo2 Security of Joint-tenanis. 

41. Poney due to them upon the Account of their Trade, vote: 

they take a Yo2tgage of a College Leaſe to them in both 

their Names; A. Aﬀligns his Intereſt o2 Part to C. his 

Son, and then C. and B. do renew this Leaſe in their 

Names, and each ok them papeth a Part of the Fine; 

and C. dies and the Exetutoz of C. prefers this Bill 

againſt B. fox his Share fn this Term, which B. claimed 

wholly by Survivozthip. 

And fox the Plaintiff, the Caſe betwirt Taylor and Flem- 3 Rep. 238 

ing was cited, where two Perſons take a Leafe. fo2 Years, *77 

and each of them payeth a Motety of the Fine; pet if 

one die, the Term ſhall wholly furvive to the other ; which 

the L0d Chancellsz admitted, fo2 there they run equnt 

Hazards, and put it to the Uenture which ſhall die firſt, 

and ſo they ſhall in at Eales of Joint-tenancy, unleſs an 

agreement oz a Cruff, &c. be p2oved, and no Relief ſhall 

be had here without ſuch Pool. —© 

But in this Cale it appears, that this was oziginally a i Ind. 182. b. 

Security ko: a Debt contvaited when A. and B. were Part- 

nets in Trade, and upon that Account, and by the Law 

bis ſhall not ſurvive, and then when A. affigns his Share 

to C. this thall not alter the Mature of the Debt ; but 

lf C. had died, then without Queſtion his Erecutozs 

Hould have had their Shate, and here, notwithſtanding 

the Leaſe is renewed, yet this is but as it were a Con- 

«nation ot the lame Security, and the Nature of it ſhall 

dot be altered, but the Plaintiff who is Grecutoz of C. the 

Von ſhall have his- Share. 5 
| | | Hawley 


Pusband, unleſs there be Negative Wozds to conclude him K 


1 * 
1 
1 


De Term 8. Trin. 1677. 


(24) Hawley verſus Cutts. 


is indebted to B. 300 l. B. by his Mill gives A. an An: 
* nutty of 1001. per Ann. and further ſays, Item, I give 
A. 300 l. in Money which he oweth me upon Bond, and then 
dies; and it happened that at that Time there was near 201. 
fo? Intereſt due beſides the 300 l. Pꝛincipal; and the Que: 
ſtion was whether oz no theſe Mozds ſhould give the In⸗ 

tereſt as well as the Pꝛincipal to A. 

It was agreed that if the Tlo2ds had been, I give or for- 
give to A. the Debt of 300 l. which he oweth me, that would 
have carried the Intereſt as an Appendant to that Debt. 

But here per Cancellar' it was decreed, that A. ſhould 
have only the 300 l. fo; that the Intereſt is a Fruit faflen 
krom the Tree in the Life of the Teſtatoz, and he ſhall 
have the 300 l. barely as he gave it him. Sed quere differen- 
tiam between this and the Caſe agreed; and My. Attoꝛney 
Jones fatd he was clearly of the contrary Opinion. 

It was likewiſe moved that the Annuity of 100 l. might 
be decreed to be paid Quarterly; but the Lozd Chancello? 
ſaid, he would not alter the Payment of it any 
than it was in * Vill. 


6050 Sir John Burlace verſus Cooke. 


e of AN weir exhibited a Bill fo? Dilcovery of Evidences 
Deeds. concerning Lands that were his Anceſtoz's; the Oe⸗ 
Poſt Caſe 74. fendant ſwo2e that he was a Purchaſoz of the Lands, and 
the Heir demanded a Sight of his Deeds and Uritings; 
but per Cancellar', he ſhall not ſee them; fo2 although the 
Heir prima facie hath a legal Title, he may go into a Court 
of Law if he pleaſeth, but this Court will not compel the 
Shewing of Writings to any Perſon, unleſs he wm 
Equitable Title, as a Yo2tgagee, &c. and that is the D 
ference between a Legal and an Equitable Title. 


(26) * Iobeiry verſus Lampen. 


Legacy when A Gives to B. 5300 l. when ſhe hall attain the Age of 2! 
e Pears, oz be married, which ſhall firſt happen, to be 
5 E with Intereſt; A. dies, and B. dies befoze the Age 


ü * « . * 
3 * PE — * on 1 * * 97 . — * 
— — end * — ———— 
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of twenty one Years oz Marriage; 2 Queſtion was, Poſt Caſe 72; 
Whether the Erecuto2 of A. oz of B ſhould have the?“ "00? 
Legacy. | 

And Reſolved, that the Executoz of B. ſhould have it; 

fo; this is a pꝛeſent Duty, though the Solvendum be in fu- 
turo, and it is not a contingent Gift, as it would have 
been, ik the Mozds to be paid with Intereſt had been omit⸗ 
ted; fo2 now it is all one as if he had ſaid, J give B. 5 ool. 

to be paid with Jntereſt, when he ſhall attain the Age of 
twenty-one Pears, oz be married, which without Queſtion 
had _ in B. and his Executoz ſhould have had it if he 
had died. 

and it was likewiſe ruled in this Caſe, that the Executo2 
being of full Age ſhould have it pzeſently, foz the Deſig- 
nation of the Payment ok it at the Age of twenty-one 
Pears, was by Reaſon of the Jncapacity of the Legatee 
bekoze that Time to manage it, whichR eaſon ceaſes in the 
Exetutoz; and when it is to be paid with Intereff, it is 

the ſame Thing to the Executoz, ko it will be no Advantage 

- him to keep it in his Hands fo long as he payeth Intereſt 

02 it. 

And Keck told me that he had known it ruled, that when 

a Legacy was given in that Manner to be paid without In- 

_ tereſt, and the Legatee died befoze the Age of Payment, 
that the Erecuto2 had a Decree fo? it pꝛeſently, fo2 that it 

is Debitum, though not Solvendum, pꝛeſently, and the De- 
ſignation of the Time is by Reaſon of the Incapacity of 

the Perſon till then. Sed quere de ceo, car ſemble q eft un grand 
difference enter les Caſes ; fo2 here by the Will of the Teſta- 

toꝛ the Intereſt Corp to the Benefit of the Executoz. yo 
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Term. 8. Mich. 


1677. 


In Curia Cancellarie. 


Manaton verſus Squire. 


Bill was pꝛekerred by a Tenant in Common, to 
have a Partition, upon a Suggeſtion that the o- - 
ther Tenants in Common had aliened to Per⸗ 
cons unknown, lo that he could not tell againſt 


whom to bztng his Writ of Partition; and alſo that the 
other Tenants in Common did with their Cattle eat up 
all the Pꝛofits, foz which he had no Remedy at Law, &c. 


In this Caſe it was held per Cancellar', that the Chan: | 


_cello2 had equal Power to make Partion by Commiſon, 


as the Common Law had by TUrit of Partition; foz it 
cannot be denied but by the Statute of 32 H. 8. a Tenant 


in Common hath a Right to Partition ; and the Delays 


at Common Law many Times are ſuch, it being in a real 
Action (if the Demandant happen to bzing his Writ 
againſt the Perſons that are not the Tenants, &c.) that 
he ſhall never attain the End of ft; and he laid he 
did no moze Queſtion the Jurisdiktion of the Chan- 
cery in this Cale, than he did, whether a Gift to a Man 
and his Heirs were a Fee-Stmple, and granted a Com⸗ 


miſſion, unleſs the Parties could agree without mT the 
nert Term. 


1 1 Tenning 


8 rn 
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Jennings's Caſe, (28. 


U PON Afﬀidavit made, that Jennings had got a young Homine Re- 
{ Heireſs into his Cuſtody without the Conſent of the Perso. 
Guardian, upon the Motion of the Attomey General, a Ho- 
mine Replegiando was granted. 


(29. 
Bill being pꝛekerred againſt a Quaker koz Tithes, Times. 
who refuſed to anſwet upon Path, the Defendant was / : 44 <4 7 
bought to the Bar, and having been bzought thee Times“. 77 
befoze, the Bill was taken pro Confeſſo, and referred tu a 
Halter to examine hat was due, and to be armed with a 
Commiſſion fo2 that Purpoſe. And the Lozd Chancello2 
declared, that this Court had Cognizance of Matters of 


had Electionem fori. 4 8 Paint 
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TRY Ireton's Ca 


js a \ Eſolved, That where a Citizen of London deviſes 
Vide poſt a Legacy to one of his Childzen, that notwith: 
[a 70 ffanding that Child ſhall have his Share out of 


© = the Cuſtomary Part, unleſs it doth appear that 
by the Intent of the Teſtato2 that Legacy was to go in 

Baron and Datisfattion of his whole Share. 3 
| Feme. And it was likewiſe held per Cancellar*, that if the Wife 
Choſe in Ac- be intitled to her Cuſtomary Part, and the Þusband dies, 
3 Rep. C. Chat the Executo2 of the Þusband ſhall not have this, but 


182. the Wife, becauſe it is a Thing in Acton. 
Poſt Caſe 78, | | 
331. 


= Sir William Darcy's Cale. 


Payment by T* was held that ik A. oweth B. 160 l. by Recognizance, 

NPE: and B. oweth A. 30 l. oz 10 l. upon any Security what 
ſoever, and A. ſues B. that B. cannot compel A, to pay 
himſelf by Way of Retainer out of what is due to him, 
but they muſt take their mutual Remedies, unleſs there 

were any Agreement to the contrary. r. 

Forfeiture per And it was likewiſe reſolved in this Caſe, upon ſolemn 

Felo de ſe. qrgument, that if a Man, that hath a Debt due from 
another by Recogntzance, be a Felo de ſe, that this Be 


I cognizance 


—— 


— 
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connizance is foꝛfeited to the King, and the Admini⸗ 
ſfrato2 of the Felo de ſe ſhall not have it; and if the King do 

grant a Pardon which extends to "Debts (as in this _ . 
Caſe the Ad of General Pardon did) that this enures toren. 


the Benefit of the Ocbtoz, and doth not reſtoze any In⸗ 
tereſt to the Adminiſtratoz. 


Draper's Caſe. 125 
D 8 Mike being poſſeſſed of a Brewhouſe in Wand- 2 10 4 
ſor, fo: a Term of Pears, befoze her Marriage with g Pena 
Draper, mo2tgageth it to one Turner fo2 Security of ro l. Covert. 
and afterwards, a Day 02 two befoze her Marriage with s at 86. 
Draper, with his Pzivity (as appeared by his being a Vide poſt Caſe 
Witneſs to the Deed) makes an Aſſignment of her Inter- 74. 
eſt to Truſtees, in Truſt fo2 her ſelf fo2 Life, and then 
fo her Son by a fo2zmer Pusband, after this ſhe marrieth 
Draper, and Draper after Marriage payeth off the Moztgage 
Honey, and takes an Aſſignment from the Moz2tgagee, 
and then lurrenders his Leaſe to the Reverſioner, and 
takes a new Leaſe fo2 the ſame Term, and dies. 
The Queſtion was, TUhether oz no the pusband in this 
Caſe had Power to diſpoſe of the Intereſt of the Mike 
un this Term foz Years, it being ſettled with the Þus* 
band's Pꝛivity as afozeſaty ? 
And it washeld clearly per Curiam, and admitted by both 
Parties that, if a Feme Covert, with the Puvity of 
the Pusband befoze Marriage, doth convey a Term fo2 
Years in Truſt fo2 herſelf, that is clearly out of the 
Dugsband's Power, and he can neither diſpoſe of no? re- 
leaſe the Intereſt of the Mike, and ik the Feme ſhould 
join in the G2ant, it would not mend the Caſe. 
But the Court ſcemed to incline, that if a Feme doth 
feeretly, without the Knowledge of her Pusband, befoze 
Yarriage, convey a Term fo2 Pears in Truſt koz herſelf, 
that this ſhall be in the Power of thehusband, fo as he 
map either grant oz relcaſe the Intereſt of the TCiitfe. 
And here, though the Eſtate in Law were wholly in the 
Y02tgagee, and the Feme conveyed nothing but an E- 
quity in Truſt; yet when the Poztgagee afſigns over to 
the husband, the Husband hath it under the fame Equt⸗ 
_ ty as the Mortgage had, and fs juſt fn his Place, and 
no At of the Husband can bar the Truſtees 102 the ern | 
and her Childzen of their Equity. 


and 


N — * _—_—— r 
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And it was decreep that this new Leaſe ſhould be af. 
ligned over to the Feme 02 her Truſtees, paying to the 
Executo2 of the Husband the Yoztgage * 
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| plc — A Recovery was ſuffered in Ireland in the Time of Oliver 
34 a Cromwell, and the Dziginal was loſt, but P2oof was 
Poſt yr? 42. Made that there was an Duginal. 
The Queftion was, CUhether the Court might taufe an 
1 1 to be put upon the Flle, and fo lupply the Lots 
0 
The Judges ſent out of Ireland hither to ſearch fo2 Pie⸗ 
Ledents, fo2 which they were much blamed by the Chancel- 
102; fo2 that by the Law an Oziginal might be ſupplied, 
Pot being made of it, though the Recovery were (uf: 
fered in the Time of another King, and fo he ſaid it had 
been frequently done; that Dziginals in Ring James g 
Time had been ſupplied in King Charles's — &c. 


G:.) ee. verſus e 2. be 2 LIM | 
Intereſt upon A Portage, f ter ate inc Fucked ce 22 
_— . ſigns over to one that 9 him vis Prncipal 5 
1 Intereſt: The Queſtton was, Whether oz no this Aſſignee, 
upon the Redemption, ſhould have Intereſt fo? the In. 
tereſt? And. 
This Difference was taken, that when a Mo2tgagee 
 afligns, with the Content of the Moztgagoꝛz, to one that 
payeth him the Pꝛincipal and Intereſt, there the Intereſt 
and Pzincipal are conſolidated by the Conſent of the 
Mo2tgago?, and there, upon Redemption, the Aſſignee ſhall 
have Intereſt fo: the whole Sum that he digburſeth ; 
and ſo it is (come ſemble) if the Moztgago? and YVo!t- 
gagee ſtate their Account and come to an Agreement to 
continue the Money longer. 
But if a Moꝛtgagee aflign over without the Conſent 
of the Bo2tgago?, there no, Intereſt ſhall be allowed [0 
the Aſſignee fo2 what he payeth fo2 Intereſt; fo2 if that 
ſhould be allowed, the Scriveners tn London would make 
a Trade of Aſiigning every ſix Months, and fo turn 
their Intereſt into Peincipal, and by that Years receive 


Intereſt upon Intexeſt. SE 
4 8 And 
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And this Caſe being cited to the Maſter of the Rolls, 
he would not allow Intereſt to the Aſſignee koz Intereſt 
that he paid to the Poztgagee, it not being done by the 
Conſent of the Yoztgaggy. . 


| (35.9 
1 Difference was taken per Cancellar', here a Bin of Re. 
Makter in Fat was particularly in Iſſue hekoꝛe the . 
kozmer Hearing, though you have new Pꝛoof ok that C219. 

Matter, upon that you ſhall never have a Bill of Review. 
But where a new Fat# fs alledged, that was not at 


the fozmer Hearing, there it may be a Szound fo2 a Bill 


Woodman verſus Morrel & ux. 
Juſtice Atkins. | | | | 
Triſt refult- T Plaintiff in the Pear 1660 did lend 3001. 
+. 1 . And fo? Security thereof he took a Moꝛtgage of 
: a Copphold by way of Surrender in the Name 


D E 


Term. Paſcha | 
"Far T 1678. 1 
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(36.) 


of his Daughter (who was the ile of the 
Defendant); in the Pear 6: he gave 1001. moze, and pur: 
chaſed the ſaid Copyhold Eſtate abſolutely, and took an 
abſolute Surrender thereof in the Name of his ſaid Daugh- 
ter (but reſerved an Eſtate thereout to his Mike fo2 Life); 
in the Pear 66 the Plaintiff being in Paiſon, the Oeken⸗ 
dant married the ſaid Daughter of the Plaintiff. The Plain⸗ 
tiff now p2eferred his Bill againſt the Defendants, to habe 
the Execution of the ſaid Eſtate to him, alledging that his 
Daughter's Name was uſed only in Truſt fo2 him. 
The Defendants pꝛetended that this was deſigned fo? 
- a Pyoviſion fo2 the ſaid Daughter, and he did often ſay, 
when Tares, &c. were demanded of him, that they muſt ga 

to his Daughter, fo2 the Eſtate was hers. | 
But it appeared that the Plaintiff had the Poſſeſſion 
ok the lald Eſtate ever ſince, and was now in Poſſeſſion. 
+ Judge Atkins was of Opinion upon the whole Matter, 
that this was a Truſt koz the Father who was the Pail 
tiff, he having paid the whole Conſideration, and — 


In Curia Cancellario. 1 
tmoped it ever ſince, notwithſtanding his Daughter had 
been now married theſe eleven oz twelve Pears: And a 
Caſe was cited betwirt Legay and Legay, where the Father 
put in a Steck of 10001. in Copartnerſhip in his Son's 
Name. ko; Merchandizing; and his Son went beyond 
Seo, and did at there in relation to the Trade, which was 
alledged as a great Conſideration why it ſhould be to 
the Benet of the Son, he leaving his Country there- 
upon; and pet when he came over che Father pꝛekerring 
his Bill againſt him, it was decreed a Truſt koz the 
Father. | 

and ſo the Caſe of the Lozd Grey purchaſing Lands in 
his Son's Mame was cited, where it was decreed a 
Truſt fo2 the Father. , 3 
And Judge Atkins cited an old Caſe in Firzh. Tit. Subpœna, 
where the Father being far amiſs, and like to die, ſettled 
his Land upon one ok his Childzen, but akterwards reco⸗ 
bering had a Hind to his Land again, and coming into 
Chancery, it was decreed that he ſhould have it again; and 

that that Settlement, being made in P2oſpett of his Death, 
ſhould not bind him after his Recovery, but ſhould be a 
Truſt ko: him. And he ſaid that this was one of the 
firſt Caſes that appears to us of the Chancery taking 
Jurisdiition of theſe Matters. N | 

And in this Caſe, theſe Differences were talen. 

. Where a Man purchaſeth Land in the Name of a 
Stranger, and of a Child; fo2 in the firſt Caſe it is 
pelumed a Truſt fo2 the Purchaſer ; but in the latter, 
the Preſumption is, that it is a P2oviſion fo2 the Child, 
8 be no Declaration of the Father to the Con⸗ 

2. In the Caſe of a Child, there is a great deal of ante ca 6. 
Difference where the Father who is the Purchaſer is . 
Dead, and hath made no Declaration; fo2 there it hall“ 

be pꝛelumed a Pꝛoviſion fo2 the Child; but in this Caſe 

the Father is living, and by his Bill declares it a Truſt 

{02 himſelf, which takes away the Pzeſumption, and this 

difters it from all the Caſes that have been put of a pꝛe⸗ 
lumptive P2oviſion, becauſe thoſe Caſes were where the 

Conteſt was betwirt the Heir and the Chfld in whoſe 

Name the Purchaſe was made; but this is betwirt the 

Father himſelf who made the Purchaſe, and the Child 


in whoſe Name it was taken; and ſo there is a manifeſt 
Diverſity, | 1 


— 


8 n 
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a Pꝛoviſion foz the Child, no Declaratfon of his at. 
terwards could alter the Caſe. Shree 


But however it was agreed upon all Þands, that Cir: 
cumſtances muſt govern Caſes of this Nature, in this 
Cate the Defendants were detreed to ſurtender to the 


Plaintiff. 
(370 Chamberlaine verſus Chamberlaine of Man- 
J 


lor. 


made his Will, and the Defendant who was his Son 


"= .- fo; Life, with Remainder to his firſt Son, &c. with Re: 
24.4 mainders to younger B2others of the Defendant, and 
aueh, left likewiſe 2500 1. due upon a Moꝛtgage upon Wick, 


7855 85 and Heir, his Executoz, ſettled his Lands upon him 
2 — 


from Pz. Stratford, which he deviſed to Truſtees, to be laid 


gut in Land, to be ſettled as afozeſaid, and did likewile de: 


vile 2000 1. among bis Daughters (the Plaintiffs) ; and 
having ſome Difrourſe about altering his Mill, foz fear 


„there ſhauld not be Aſſets to pay the Legacies, the De: 
-fendant, in Conſjderation he would not alter his Will, did 
_ [Pzomile him to pay the ſaid Legacles. : 


© The Defenvant pzetenped that all the Benefit he 


had by the Wtl!l was not ſuffictent to ſatisfy the Legacies, 


aud therefoze defired that, the Uſſets not amounting to 
1000 l. what was Defective might be dꝛawed out of the 
_ 2560]. in as much as he was but Tenant fo2 Life of his 
Lands by the Will. | : | 
But it was decreed, that let the Afets be what they 
would, oz however the Eſtate was ſettled ; yet the De- 
kendant having ſolemuly undertaken the Payment of his 
ald Legacies, in caſe his Father would not alter his 
Will, and his Father dying in Peace upon the ſaid Pꝛo⸗ 
miſe, that the Dekendant Gould pap the Plaintiffs their 
Legacies; and though the Defendant was but Tenant lo: 
- Life by the Mill, with Remainders prour ſupra, yet if he hath 
Ifue, the Fee of thoſe Eſtates may foz ever continue in 
him and his Poſterity, fo2 his Iſſue will be Tenant in 
Tall, &c. and the Plaintiffs ſhould not be concerned 


whether oz no any Part of the 2500 J. ſhould be dawed 


25 out 


But it was agreed that, if it could be pzoven that the 
reed t 
Father did at the Time of the Purchaſe really intend : 


LordChaneel- OL. Chamberlaine the Father of the Parties, having 


a owns, AS; _ Poem am RA. OT OM RS Ew 3 ES x 


In Curia Cancellar iKũẽ·v-⁵k 35 


— . - —— * 


but towards the Papment; and that Point was not de⸗ 
termined now, but was left to be decided in a Bill -- +--; 7-7 
depending betwirt the Defendant and his younger 
Biothers, on whom the Lands to be purchaſed with the 
ſaid 2500 l. were to be ſettled in Remainder, in caſe the 
Defendant died without Ifſue. 

And the Lozd Chancello? ſaid it was the conſtant Courſe | e. e . 
of this Tourt to make ſuch Decrees, upon P2omilles 3. E,, ee. 2.96. 


, 
made, that the Teftatoz would not alter his Will, g. 9 


The Earl of Feyerſham verſus Watſon. : 
(38.) 
12 Plaintiff married one ok Sir George Sands'g Lord Chan- 

Daughters, and upon the Marriage it was agreed Cnet jalice 
by Articles, that the Plaintiff ſhould ſettle 5001. per Ann. North, 

fo2 ſeparate Mafntainance, and ſhould do ſeveral other Chief Baron 

Things; and likewiſe ſhould purchaſe 800 1. per Ann. with⸗ 8 5 
in twenty Miles of London, and ſettle it upon himſelf fo: Portion con- 
Life, Remainder to his intended uke: fo: Life, with dunn © 

Remainders over. . . rel Cole 642 
And Sir George Sands did article, fo ſgon as the 

Plaintiff ſhould perfozm the Pꝛemiſſes, that he would 
lettle 30001. per Ann. upon the Plaintiff fo2 Life, Rematn- 
yo to his CUife fo2 Life, and ſo to the firſt and Tenth 
=_ 

The Plaintiff did perfo2m all that was to be done of his 

Part, except the Purchaſing ok the 8-0 l. per Ann. and be- 

koze that was done his Wiife died without Ie. 

The Plaintiff pzcferred his Bill againſt the Defendant, 

who married the other Daughter and Heir of Sir George 
Sands, ta have the Eſtate of 3000 l. per Ann. executed to 
bim fox Life accozding to the Articles, having perkozmed 

all ok his Part but the ſettling ok the 800 l. per Ann. and 
in that he was p2evented by the Death of his Mike; and 

it was likewile p2oved, that Sir George Sands did ſap in his 

Life-time, that it ſhould be no Pꝛejudice to the Plaintiff, 
although he had not yet purchaſed the 800 1. per Ann. but 
ould take his own Time fo? doing of it, and a great many 
Expzeſtons of this Kind from Sir George were p2oved, 
= were inſiſted upon by the Plaintiff 's Counſel to be 
a the Nature of Diſpenſations with the Pezfozmante ot 
hat Part ok the Agreement. 


But 
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have an Exccution of the Eſtate, without doing that 


Atks that the Plaintiff hath done are no P2ejudice to 
him; fo2 although he intailed his Eſtate upon the Iſſue 


tiff had paid a great Sum of Money oz ſuch like, though 
executed, oz a Compenſation ko; his Money. 


kault in the Iſſue that the Condition was not perkozmed; 


Execution ok an Eſtate, but either where the Agreement 
is in Writing, oz elſe where a Galuable Conſideration 
is pafd oz perfozmed ok one Part, and it muſt not be 


But the Court ſeriatim delivered their Opinions again 
the Plaintiff, fo: that what was to be done by the Plain. 
tiff, was in the Nature of a Condition p2ecedent, and 
ought to have been done wholly, befoze the Defendai t 
was obltged to do what was to be done on his Part; and 
as here the Platntiff could not bzing his Action of Ce- 
venant at Law, without Averment ok Perkozmance of 
the Condition Pꝛecedent; fo neither ſhall he in Equity 


which by the Agreement of the Parties ought firſt ta 
be done, and the Platnfiff ought at his Peril to have 
perfo2zmed what he vas to do in the Life-time of his 
Cite, 


And this Caſe is the moze firong, becauſe all the 


of his Wife, yet ſhe being now Dead without Iſſue, he 
is abſoltite Owner of the Eſtate again; but ik the Plain- 


he had not fully perfozmed every Thing, pet it may be 
he might have been relteved fo as to have had the Eſtate 


And per Cancellar', Jf the Alike had left Jſſue, the 
Iſſue might have had Relief here, foz there was no De⸗ 


but here it muſt be intended, that if Sir George Sands 
had been living, he would not have agreed to hate 
had the Eſtate ſo ſettled, his Daughter being Dead 
without Iſlue. And the Caſe of Cheeke and Lo2d Liſle. 
was cited to be a ſtronger. Caſe than this; foz there the 
Party had four Years Time to make a Settlement, 
and the Mike died in the four Pears Time, and yet the 
Settlement not being made, the Party could not be 
Relieved. 

And per North, The Chancery will never fozce the 


a trifling Conſideration, as the Payment of twenty 
Shillings, oz ſuch like; foz this Court will not compel 
the Execution of an Eftate thereupon, where the agrer 
ment is not in Writing. 

Tota Curia contra queren'. 
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cellor. 


'? 


to come to an Account koz ſeveral Lord Chan- 


ing 


Judgments, one in Battery, and another koz rey. 


(do2ds, ſuggeſting that moſt of the Debts were paid; 
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Sums ok Money due to the Defendant from the 


Bill be 
latntiff upon ſeveral Securities, amongſt which there raerea Mo- 


were two 


ments foz Damages in Battery and fo2 Mozds, notwith- 


directed that no Intereſt ſhould be allowed fo2 the Judg- 
 ffanding they had been long due. 


Jt was o2dered that they ſhduld go to an Account, but 


A 
5 


Execution of 


cellor. 


Executor. 


| 

| 

| 

| 

| 
l 


DE 


Term. 8. Trin. 


1678 


In Curia Cancellarie. 
(40.0) a 


Lord Chan- HE Father, upon the Marriage of his Son, at- 
cellor. ticled to ſettle his Lands to the Uſe of himſelf 


ko; Life, Kematinder to his Son in Tail, &c. 
an Agreement And when the Convepance was to be made, he 


| 2 to vary Would have had it without Impeachment of TUaſte. 
om the A- But the Lozd Chancelloz would not ozder it, fo2 though 


greement. 


PoſtCaſe 200. It HAD been reaſonable that it ſhould have been agreed ſo, 
b. yet now he muſt take the Agreement as it mos, and 
he would not alter the Agreement. 5 


(41.) Bubb' S Caſe. 


Lord Chun- UBB did contract with A. fo2 a Parcel of Land 10 
: 5oool. and patd him 1401. in Part, but befoze the 
Heir. Refi of the Money was paid, oz any Conveyance executed, 
A. dies, and makes B. his Executoz, C. being his Heir. 
B. prefers his Bill againſt Bubb, and C. to have the Rell 
of the Purchaſe Monep; who anſwered that they did not 
intend to pꝛoceed with the Bargain, and Bubb laid he was 
willing to loſe his 1401. that he had paid. 
In this Caſe it was agreed, that Bubb who was the 
Purchaſer might have pzeferred his Bill agatnſt the heit, 
to have had an Execution of a Conveyance purſuant to the 


Ae /+-1--/94, Agreement, by reaſon the Agreement was executed in Part 


in the Teſtato?'s Life-time, p the Payment of x. of 1401. 

But it was tnliſted by the Counſel of Bubb, that by Rea⸗ 
ſon he (being the Purchaſer) did not deſire an Execution 
. 1 | | mY 0 
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of the Agreement, and being content to loſe what Money —_ 
je had pald, that the Executoz ſhould not compel them 1 
to it. 

But the Court ruled that the Erecuto2 ould have the 


Money, and that Bubb might when he pleaſed compel the 
heir to execute a Conveyance of the Eſtate. 


Note, That-the Court took this to be a Juggle betwirt 

- Bubb and the Meir, ſuppoſing that the Peir had agreed 
to pay back the Money to Bubb, and ſo to have kept the 
Land, which was wozth much moze; fo2 now the Heir was 


to convey the Land, but to have nothing fo? it, fo2 the Exe- 
* was to have the Money. 


 Anardinent of an Original. (42) 


: A of Erro2 being bought to reverſe a J udgment . 2 — 
given in a Formedon, fo2 an Erroz in the O21ginal ; © 
it was pꝛayed here that the D2iginal might be amended. 


; Note, That a Fine was levted of the Lands twenty Pears 
ſince. 


And it was oꝛdered that, it the Formedon were bꝛought with⸗ 


in 1 Pears after the Fine, it ſhould be amended, other ute 
not. 
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In Curia Cancellariæ. 
(43. = 


Charitable 5 N Annufty was deviſed to Charitable Uſes in⸗ 
tentionally, but the Uſes expꝛeſled were void; 
and thereupon the Low Chancelloz did decree it 
to be patd to ſuch Perſon as ſhould be appzo⸗ 
ved of by the Biſhop of London, fo) Expounding and Ca- 
techiſing every Saturday; and he cited a Caſe in Lane's Re- 
pozts, where a Penſion was given to ſilenced PMiniſters, 
and decreed by the Barons of the Exchequer to poo? con: 
fozming Miniſters. ET 
And in this Caſe, by Reaſon there were great Arrears, 
he oꝛdered that they ſhould go to increaſe the Stipend, and 
the Perſons that pꝛoſecuted this Suit to be paid their 
Charges out of the Arrears. 2 


Dingly verſus Dingly. 


Limitation of A The Teſtato2 having t00ol. due upon fa Mortgage, 
a Perſoal L Ye deviled the Pyofits of it to the Defendant ko: her 
fr. Livelihood and Maintenance, and after her Death, with⸗ 


mainder. 


Vide potCaſe cut Iſſue, to the Plaintiff, and made the Defendant Cxe- | 


357% cutrix, and died. | 
Security to The Plaintiff preferred his Bill in this Court, to com- 
pay Legacies. pel the Defendant to give him Security, that the Yone? 
ſhould be p2eſerved to him, fn caſe ſhe ſhould die without 


Iſſue. and 


1 


(44) 


| is 854 


And in this Caſe it was made a Queſtion, Whether this 
Deviſe of the Money, after the Defendant's Death with- 
out Jfſue, were good oz not; and it was argued by Mz. 
Attozney, that it is not; fo2. if this ſhould be permitted, 
here would be an Intail of a Perſonal Chattel, that could 
by no Means be barrable; fo2 this is as much as if he 
had deviſed it to the Defendant and her Iſſue; and ſo it 

is in Caſe of Lands; but in this Caſe the Iſſue could not 
have it, becauſe it cannot deſcend; but the Exccutozs of 
the Defendant. The majo? Opinion at the Var ſeemed to 
be, that the Limitation over to the Plaint iff was votd ; 
but the Lozd Chancelioz gave no Opinion, fo2 he ſatd al- 
though this Court doth ſometimes compel Executozs to 
give Security fo2 Legacies, yet that muſt be when they are 
clear and without Dilputes, and not when the Right is 
diſpuatable, as in this Caſe, oz at leaſt depends upon a 
Contingency ; and ſo the Plaintiff 's Bill was diſmiſſed ; 
and by MY}. Attozney, a Yv2tgage cannot be intatled, being 
fo2 Security of a Perſonal Duty, and to go to the Cre: 
ETOP. Vide ante Caſe 11. 


Hicks verſus Pendarvis. (as) 


AR hund zed Pounds were deviſed to the Plaintiff 's Condition i 
Wife, if ſhe married with the Content of certain Truf: Terrorem. 
tees, and in caſe ſhe did not, then 20 l. per Ann. fo2 her 
Life; ſhe marrted the Plaintiff without the Conſent of the 
Truſtees, and he p2eferred his Bill here fo2 the 500 l. and 
it was urged on the Behalf of the T efendant, that this 
did differ from the common Caſe of a Devile upon a 
Condition in Terrorem; fo2 it hath always been held that Ante Caſe 1 
where there is a Deviſe over to a third Perſon fo2 Non: 
perkozmance of the Condition, there ff the Party mar- 
ty without Conſent, &c. all ſhall go to the third Per⸗ 
ſon, becauſe he hath a conditional Jhtercſ> by the Ul, 
and if there be no Deviſe over, then it fs eſteemed only in 
Terrorem, and the Party ſhall have the Legacy notwithſtand⸗ 
ing the Beach of the Condition; büt here this is tanta- 
mount oz as ſtrong as a Deviſe over, when the Party 
himſelf ſaith, that if ſhe marrteth without Conſent, ſhe (hall 
have but 20 1. per Anh; 

But to that it was anſwered by the Lozd Chancelloz; 
that this differed not from the Reaſon of the common Caſe 
of a Derile in Terrorem, and the Reaſon be ſuld he had 

M front 
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Vide poſt Caſe 
135. 


(46.) 


Infant in Ven- 


tre ſa mere. 


5 krom my Lozd Chief Juſtice Hale, who (when it was ob. 
jeted in another Caſe in this Court, that this Court will 


not make Mens Wills koz them, and give their Eſtates 


quite contrary to their Jntents) anſwered, that this 


Court holds Plea of Legacies, and judges of them 
by the Rules ok the Civil Law, and by that Law any Con: 
dition added to reſtrain Marriage is void; ſo that where 
an Intereſt doth not accrue to a third Perſon by the 41each 


of the Condition, ſuch a Condition is void and only in 


Terrorem, and ſo the 5.01. was decreed to the Plaintiff. 
But ik it had appeared that any Surpziſe oz Baibes 
&c. had been uſed in obtaining a young Maid to marry 


unſuitably, perhaps this Court would ozder it other: 


Tot Hyde werſus Seymour.“ 


9 FE Hi a ne a 143 S277 
K ber“ Veviſed to Truſtees, fo; the raiſing of | 


Poztions fo2 the £Teviſo?'s Childzen; the Deviſo! 
had only two Childzen at the Time of his Death, and his 


Uike was big with another and within ten TWecks of her 
Time; and the Queſtion was, TWhether this Inkant in 


by the Statute, which ſaith that a Deviſe may be made 


1 Roll. 609. 


Poſt Caſe 294. 


Ventre ſa mere ſhould have a Share. _ 
It was 'urged by the Attozney General, that he ſhall not, 
this being a Deviſe of Lands which are deviſable only 


to any Perſon 02 Perſons; and the better Opinion, ſince the 
Statute, hath been, that Lands deviſable by the Statute 


only, could not be deviſed to an Infant in Ventre ſa mere, 


becauſe he is not pꝛoperly a Perſon ; but otherwiſe it is 
of Lands deviſable by Cuſtom; and ſo Goods oz Chattels 
may be deviſed to an Inkant in Ventre ſe mere; but there 1s 
great Difference between a Deviſe of Goods and Lands; 
fo2 if a Man deviſe all his Goods, thoſe that he buycth 


after ſhall paſs; but otherwiſe it is of Lands without a 


new Publication. a | 7 
And farther in this Caſe here is no erp2eſs Devile to the 


Infant, fo; the Mozd Children is well ſatisfied in the two 


Childꝛen that were bozn befoze, | 
But the Lozd Chancelloz was of Opinion, that the {lt 


fant in Ventre ſhould have a Share; ko; it is incumbent up? 
on the Parent to pꝛovide fo2 that as well as any of the 
Reſt of the Childzen, and he ſhall never be made wozſe thai 
an Jnfidet by Conftrution ; and he took a great 3 


4 


r „ mad. e — a a 


—— . ” - 


a 


* > — . . wy 
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In Curia Cancellariæ. 5 
where the Feme was groſſement enſeint, and the Child in 
Pꝛoſped᷑ of the Father, as in this Caſe, and where he was 
pririment enſeint; and he laid there was a ſtronger Caſe than 
this in Firzh. Tit. Subpœna, where a Man by his Mill 02 He Ae 5A- 
dered his Feoffecs to convey to his Daughter; after his eee. 
Death a Son was bozn; and this Court ozdered them to . 2 #4 
convey to the Son; and ſo it was ſaid is the PDꝛactice of the 1 7 
Cccleſiaſtical Court at this Dap; where a Daughter 1s r 6. 

made Executrix, and after a Son ts bozn, they will grant 
Adminiſtration to the Son, fo2 the Pꝛeſumption that, ik he 
had been bozn, the Teſtato2 would have made him Executoz. 


And in this Caſe the Lands are not deviſed to the Childzen, 


but to the Truſtees, to raiſe Poztions fo2 them. Vide 
Wild's Caſe, 6 Co. 16. py | 


2 


Millard's Caſe. . 
5 (470 


Bill was pꝛekerred fo Diſcovety of Title and Wrt- Diſcovery of 
tings. The Defendant pleads that he was a Purchaſer eckt 5 
lo a Caſutable Conſideration, without Notice of the Plain yok caſe 155. 
tiff's Claim, and fo demurs. | : 
The Plea was ruled to be ill per Cancellar', becauſe he 
doth not ſet fo2th the particular Conſideration; but if that 
had been erp2effed it had been good; and ſo it was held in 
the Snag's Cale. 1 . 


Noel verſus Jevon. 


Ta Bill was to be relieved againſt the Defendant's - Wy 
Dower, her Husband being only a Truſtee ; and it ap. Pott Caf 33. 
caring that the Þusband was but a Truſtee, the Defen- 
dant was barred of her Oower, contrary to the Opinion of 
Naſh verſus Preſton, 1 Cro. 191. and ſo it was ſaid is the con- 


lant Pꝛadtice of the Court now. 


5 K 
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In Curia Cancellariæ. 
(450 N Purefoy verſus Jones. 
3 N. Knightly Purefoy (the Plaintiff ) was bound 
cellor Finch. | with his Bꝛother George to the Defendant in a 
Agreement to Bond of 4-00 1. fo the Payment of 2000 . and 
deliver up Se- there was alſo a Moztgage made by George t0 


— be the Defendant, fo2 Security of the ſame Money ; after- 
© wards George having Dccaſion to take up moze Money, 
agreed with the Defendant to give him a Statute fo? his 
Security, and the Oefendant to deliver up the Yoztgage, 
and (as the Plaintiff pꝛetended) the Bond too; the Yott- 
gage was delivered up, but not the Bond; George dies, and 
the Defendant ſued Knightly Purefoy upon the Bond, who 
preferred his Bill in this Court, to have the Bond dell 
vered up acco2ding to the ſaid Agreement. 3 

Some Pꝛook was offered to the Agreement to deliver ud 


this Bond upon the giving of the Statute; but the Lov 
 Chancello? faid, if the Agreement were ever ſo well proved, 
et the Plaintiff ſhould have no Relief here; koz here the 
efendant was Shipwzack'd, and had this Plank to (9%? 
him, and he would not take this krom under him to let him 
ſink, to make him loſe his Debt; and ik he could have a!? 
Remedy at Law he might take it, but he ſhould never be 


defeated of it in Equity by the Decree of this Court. 
- | | Bourne 


ther it ſhould go to the Daughter ? 11 


In Curia Cancellariæ. 1" 
William Bourne verſus Bull, Muſgrave, Executors 


in Truſt, and Helena Bourne. Go 


Bourne (who was the Father to the Plaintiff and the = * 
Dekendant Helena) gave to his Daughter Helena 1000 l. 
and if ſhe married with the Conſent of the Truſtees, then 
he gave her 2000 l. moze, to be paid her at the Day cf 
Marriage 92 21 Pears of Age, and in the mean Time the 
Mother to have 80 l. out of the Intereſt of the ſatd 3000 |. 
fo! Maintaining and Educating her, and the Reſidue ok his 
Perſonal Eſtate, after his Debts and Legacies patd, he 
deviſed to the two Executoꝛs in Truſt to be laid out inpur⸗ 
chaſing Lands to be ſettled and intailed upon the Plaintiſt. 
The only Queſiton was, Who ſhould have the Surplus of 
the Intereſt over and above the 80 1. of the 3ooo l. until 
the Marriage oz full Age of Helena, whether it ſhould accrue 
to the Benefit of the Son, to be laid cut in Land, oz whe- 


It was agreed, that where a Legacy is leſt to a Child, Pot Cale 6s. 
to be paid at a certain Age, and no P2oviſion is made fo? eo 
the Baintenance of the laid Child in the mean Time; that 


this Court doth often decree the Intereſt of it fo2 the Pain- 
tenance of the Child, | 


But here it was objefed, that the Teſtato) himſelf had 
been his own Chancelloz, in as much as he had appointed 
$0]. per Ann. to be paid fox the Maintenance of the Defen- 
dant Helena. 

But my Lo2d Chancelloz was of Opinion clearly, that 
the Oaughter ſhould have the Benefit. of the Intereſt, fo2 
this 30001. was ſeparated from the Reſt of the Perſonal E: 
ſtate, which 30001. was not to be laid out in Lands, no2 any 
Part of it, unleſs the Child did break the Condition p2e- 
tedent, which was ts marry without the Conſent of the 
Truſtees. | „ ee. TE 

And it was held, that the Reſidue over and above the 3000]. 
might be laid out in a Purchaſe pꝛelently, without tarrying 
to lee the Event concerning the 2000 1. 5 ST 

Note, That here it is not ſaid that the Daughter ſhould 

have 80 1. per Ann. but ſo much ſhould be paid to the Wife 
fo; her Maintenance, which doth not imply that he intended 
no moe fo2 the Benefit ot his Daughter. 

Note, That it hath been held fozmerly in this Court (per Legacies 
sir John Churchill) that if Legacies were given to Childzen 
and Strangers, and there was a Defett of Aſſets, that the 


Childzen ſhould not abate in P2opoxtien, but the Loſs ſhould 
{all upon the Strangers. 
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80 
No Order till HE Plaintiff odtatned an Injunckion in this Court, 
nal 4 up The Dekendant moves to diſſolve it, and obtained 


an D2der to difſolve it; befo2e the Owder was dzawn 
up the Oefendant arreſts the Plaintiff, And it 
was held clearly, that this was a Contempt to the Court, 
and the Oefendant was o2dered to be committed; fo2 it is 
no Omer till it ia dzawn up and paſſed by the Regiſter, fo! 
the Kegifier's Minutes are ny a Warrant ” an Ozder, 
und no D2der. 


(520 3 £4; 44 r 15 2 Seu, 


A beige (R Thomas Bloys* Navin 2 a Son and two Daugh 


one that hath O ters by a firſt Uenter, upon his Marriage with a ſecond 


before. Wife, makes a Pzoviſion by Settlement of 30001. fo? his 
Daughters by the ſecond Genter; afterwards, having Iſſue 
one Daughter by his ſecond Wife, by his Mill deviſes all 
his Eftate, Real and Perſonal to his thꝛee Daughters, p20- 
vided that if the Son would pay 9000 l. to his Siſters, 
that then that Oeviſe ould be votd, and dies. 
Firft it was held, that the whole Charge upon the Eſtate 
of the Teffatoz, Real and Perfonal, was but 9000 l. of 
which the 30001. ſettled upon the Daughter of the ſecond 
Genter, was to be Part. 

But the Queſtion was, TUhether ſhe ſhould have het 
Share in the Remainder of the 000 l. beſides the 3000!. 
fo2 if ſo, then the tuo Daughters by the firſt Genter m 

I a | 


% 


. — . 4 3 0 


8 TY 


In Curia Cancellariz. 


have had but little moze then 1500 l. apiete, and this 
Daughter by the ſecond Genter would have had above 45001. 
if this P2oviſion by the Mill ſhould be taken to be additional 
to what was ſettled upon the Marriage. 

And the Lo2d Chancelloz held clearly that it ſhould not, 


there being no P2oof that it was the Jntent of the Father 
that it (Mufd be additional; and he cited the Caſe of Pyle 


and Pyle, where Sir Fraycis Pyle ſettled 300 l. apiece by 
Deed upon His three Daughters, and after in his Mill gave 
them 30001]. apiece, without taking any Notice of the 
Pꝛoviſion he had made by Deed; and there being no Pꝛoot 
of his Intent to make this in his Will additional to 
the other by Deed, it was held it ſhall be intended the ſame 
 3oool. and lo they had each of them but zooo l. in the 
(Whole, ZN 
And if that Expoſition were made there, in caſe of the 
Daughters and Heirs of the Family, fo2 the Benefit of 
the collateral Heir Male, then this is a much ſtronger Caſe 


where it is betwixt the Daughter of the ſecond Uenter and 
the Daughters ok the lirſt, 
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Term. S. Hill. 


(83.9 


A Scrivener 
letteth out 
Money upon 
bad Security. 


the Plaintiff received the Jntereſt fo2 ſeveral Pears, but it 


Side, that the Plaintiff did lay any Reſtraint upon theDe- 


- bation, ſo that the Caſe reſted merely upon Conſtruttonof 


3 Inſt, 89. 


DE 


1679. 


In Curia Cancellariz. 


” — N 


Clarke werſus Perrier, Executor of Captain Perrier, 
5 a Scrivener. 


"TT VHE Plaintiff depoſited 30 l. in the Hands of 
Captain Perrier the Defendant's T eſtato2, who let 
the ſame at Intereſt upon a Moꝛtgage of Houles 

in London, and took the Moztgage in the Plain⸗ 


tiff's Name, which Moztgage after pzoved Defefive, and 


did not appear by the P2oofs in the Cauſe, that the Plain- 
tiff did ever aſſent to this Yo2tgage, oz that he did give 
the Defendant a general Authozity to diſpoſe of it at In- 
tereſt as he thought fit ; neither did it appear on the other 


fendant, that he ſhould not diſpoſe of it without his Appz 


Law, whether a Scrivener, diſpoſing of Money depoſited 
generally in his Þands upon bad Security, ſhall be anſwer: 
able fo2 it, there being no P2oof of any Fraud 02 Colluſion 
in the Scrivener, oz whether the Owner of the Vole? 
(ould ſtand to the Loſs of it. 
And my Lozd Chancello2 ſaid it was like the Caſe of a 
Bailment at Common Law; if J deliver Goods to muten 

to keep, and he loſe them by any Accident, the Loſs * 
1 | | | 


A 


— 


In Curia Cancellariæ. 


fall upon him, unleſs he qualifieth the ConffruXion of Lau 


by ſaying that he will keep them as his own, and then the 
* Loſs, if it be involuntary, falleth upon me. 


The Lozd Chancelloz ſaid it was a Caſe of great Con- 
ſequence, and ſo he would conſider ok it befoze he would 


deliver anp Opinion. | 5 
Afterwards it appearing by the Pꝛooks, that the Plain- 
tiff had by his Agents received Intereſt fo2 ſeveral Pears, 


and in the Receipts had taken J2otice of the Pzinctpal 


being in Moztgage upon the faty Security, this did a- 
mount to an Appꝛobation of the Security, and fo the 


Lozd Chancello2 was of Opinion that he ought to ſuſtain - 


the Loſs, and reverſed the Decree made by the Maſter 
of the Rolls econtra. | | 


But if it had ſtood barely upon the Conſtrucion of the 


Law, without any Pꝛook of the Conſent oz Appꝛobation of 
the Party, there the Scrivener muſt have ſuſtained the 
Loſs acco2ding to the Rules ot Law in cafe of Bailment; 
as 1 Inſt. 89. and he cited Exod. Chap. 22. that the Levitical 
Law was ſo. | FRY, i, 


Foly's . 

1 Creditozs, ſome being by Judgment, ſome by Bond, 
and ſome by Simple Contract; the Teſtatoz having deviſed 
Lands to the Executozs koz the Payment of his Debts; 
and he had in the firſt Place in his Mill deviſed an Annuity 


bk zol. per Ann. to be paid to his Wife. 
Ny Lozd Chancelloz directed, Firſt, That the Lands 
being deviſed to his Executozs, it ſhall be conſtrued that 


the Teſtatoꝛ intended that they ſhould be paid in the ſame 


Omer as the Law ditefs, that is to ſay, that the Debts 
ould be firſt pafd befoze this Anntifty, which was but a 


Legacy, let the UMozding cf the Will be how it will; 


although it deviſed the Lands charged with this Annuity 
to! the Payment of Debts, yet the Debts ſhould have 


the Preference; but he held that the Debts of all Kinds, 


whether by Judgments, Bonds, oz Simple Contrat, 
Gould be ſatisfied pari paſſu, and if the Ualue of the Land 

fell hozt, then that they ſhould be ſatisfied in Pꝛopoꝛtion, 
only Judgments that did affe# the Land without any 
luch Device were to have the Pzeferrence; but a Debt 


by a Decree in Chancery ſhould be but in equal Degree 


with Debts by Bond oz Contract, becauſe that doth not 
bind the Land until Sequeſtration. een 


But fo far as the Perſonal Eſtate. did extend, he oꝛder - 


en that the Debts ſhould be paid in that Ozder as the 
„„ ou Law 


(540 


T Erecittozs of Foly preferred a Bill againſt all the Pete dle 
Aſſets 


—— — — — — — — — — 
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Law did dire, and there a Debt by a Decree in Chan: 
cery Gould have the P2eference otf a Bond. 
And the Caſe of Hickſon and Witham was cited. 


G65) Sir Oliver Butler's Caſe. 


— 5 Facias iſſued out in the King's Name to repeal 
Chief Juſtice + X a Patent granted fo? a Market to be held at 
=” Chatham, upon.a Suggeſtion that it was ad grave damnum 
Te JO: of the City of Rocheſter. 
Sci Fa' tore- It appeared upon the Pleadings, that an ad quod dam- 
peal a Parent. num iſſued out, but was executed ſurreptitioufty twenty 
Diles from the Place, and nullum damnum returned, 
and thereupon the Ring made this G2ant. 
The Defendant demurred to the Scire Facias. 
| Dne Mueſtion made was, Whether upon a Scire Facias 
it might be averred this Gzant was ad grave damnum, 
when it was found by the Inquiſition that it was nat 
ad damnum; and fo it was averred that another Inquiſi⸗ 
tion ſhould have been found in Contradifton of it beloze 
the Party ſhould be admitted to this Averment. ee 
But to that it was anfwered, That the Jnquifition 
found upon the ad quod damnum was not obligatozp, but 
that aun Picrfon might aver the Contrary without a Pat⸗ 
ter of Reco2d; aud faz that they cited Sir Wiltiam Juxon's 
Caſe, where it was held that any Perfon might ding 
bis Adion on the Caſe, and was not effopped by that 
Jnguffitton; and ſo Judge Jones ſata it was held in ano⸗ 
ther Caſe lately in the King's Bench. 5 | 
And North faid the Difference was this, that where 
another Office was kound the King might feife immedt⸗ 
Dy. 211. ately, otherwife he muſt bzing a Scire Facias, and then the 
© Matterof Damage may be put in Iſſue and tried. 
And my Lozd Chancetloz and the Judges concurred 
that this Patent ought to be repealed, foz as much as 
it was alledged in the Scire Facias to be ad grave damnum, 
and the Dekendant dad confeſſed it by his Oemurrer. 
And wy Lozd Chancetloz ſam that it would be inconbe⸗ 
leut, if ſuch a Patent might nat be repealed by g seie 
acias, f02 then the Party muſt be put to his Afton toties 
quoties, which mauld be verations and _envleſs; and here 
it may be tried once foz all; fo2 if the Damage had deen 
traverſed, it ſhoutd have deen lent into the King's Bench 
to be tried, aud the Patent ſhould have ſtood oz fallen 
accozding to the Event of that Trials | 8 
| 4 e i 


D E 


Term. Paſchæ 


16 $0. 


In Curia Cancellariz. 


Poyye's Caſe. (56.) 
Mas indebted 15001. whereof 5001. was ſecured Lord Chan- 
by Woztgage, the Reſidue by Bond; A. befoze — 
bis Death makes a Leaſe of all his Lands to Taki fur 
3 Cruſtees foz Payment of his Debts, which Pa 

Leaſe in the whole was woꝛth about 1200 1. the Heir of A. 

after his Death fetls. as much Land as payeth 14001. 

whereof the Moztgage fo2 5001. was Part (which was moze 
than the Ulatye of the Truſt Eſtate). Povye who was q 

Credito2 fo2 the other 100 l. byought his Bill againſt the 

Veir and the Truſtees, to have his Debt ſatisfied out 

of this Truſt Eſtate. 


7 — 


It was fnfifted fo2 the Hefr, that having paid as far 

as the Ualue of the Truſt Eſtate did extend, he ought not 

to have his Lands charged any farther, 3 
But it was ruled, that being the Truſt Lauds were 
ut Cufficient to fatigfy the whole Debt, the Heir and 

ye Truſtees and the Mongagee wauln not juggle toge 

et to cheat other Crenitozs, by. paring the No2tpage 
mit off; but on the contrary the Truft Lands ſhould be 
17 80 in the firſt plate ko: the other Pebts, becauſe 
0 Yottgagee could be at no Damage, being ſecured h 

— Dortgage; but on the contrary, if the Yo2tgage ſhoutd | 
tft ſatisfiev, the other Creditozs might loſe their 
Debts z 


— — — — — = - — CY ER 
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. 


__ chaſeth. 


52 De Term. Paſchz 1680. 

| Debts; and do the Plaintiff in this Caſe had Relief tn his 
Heir and Bill was brought againſt the Heir of the Woztgagee 
roman to redeem, and neither the Executo2 no2 Adminiſtratoz 


Ante Cate 11, were made Parties; and this Exception being taken at the 


Þearing ok the Cauſe, the Lozd Chancelloz would not 


3 
5 out upon the Account, that Money ſhould be paid by the 
' MWoztgagoz, that is to be paid to the Executoz oz Admint. 
 firatoz, and not to the Heir; and ſo the Account ought not 
_ tobe controverted without their Pzivity. 
(58.) ; 


a Childzen, &c. though this be in Law an Exrtinguiſh: 
Execmor-. ment of the Debt; pet in Equity it is not, but it ſhall 
be pꝛelerved in Being fo2 the Benefit of the Ceſtuy que 
Truſt. = 5 | 
G9.) Leſley's Caſe, at the Rolls. 


Truſtee foran Man is Suardian 02 Truſtee fo2 an Inkant to 


Infant pur- 


whom Lands are deſcended oz devſſed, but the Title 

is revera in a third Perſon, if the Truſtee 02 Guardian 

buy in the Title of this third Perſon, this ſhall not be taken 

to be a Ttuſt fo2 the Jnfant, fo2 he is at Liberty to 

purchaſe it as well as any Body elſe; and ſo it was held 
in the Caſe of Combes and Throckmorton, per Cancellar”. 


(60.9 N | Chamberlaine verſus Chamberlaine. 


Lord Chan- HE Father of the Plaintiff and Defenvant did de⸗ 
1 vile his Eſtate to his eldeſt Son Edmund, with a 


— r Remainder to his firſt, ſecond and third Son, and koz 


the Intent of Default of ſuch Iſſue, to his ſecond Son Humphry, with 


the Ther. Remainders ta bis firſt, ſecond and third Son; and fo tl 
ance Caſe 37: bis third Son, Ke. P2ovided that if his eldeſt Son Ei 
o Cate 179. mund, when he enjoyed the Eſtate, ſhould have no Jflue 

Male living, that then he ſhould pay 40 l. per Ann. f02 the 


Maintenance of the eldeſt Son of Humphry, and for o 


+ - 
Poſt Caſe 143, pꝛoceed to the Peuring ok the Cauſe , fo2 if it ſhould fall 


ene Can (\Bligee makes the Obligo: Executo) fn Truſt ko; his 


” 
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In Curia Cancellariz. 


Education, in ſuch manner as was fit foz his Degree, until 
his eldeſt Son ſhould have a Son pꝛaduced and living. 
Edmund the eldeſt Son had Iſſue a Son, who lived th2ee 
Davs, and then died. Jt was in P2oof that Edmund the Te- 
fato2 did declare that his Intent was, that this 40 l. per 
Ann. ſhould be paid in caſe Edmund ſhould have a Son 
boꝛn that ſhould die ſuddenly after. | | 
per Cur': The Annuity is determined, and a collateral 
Pwok ſhall not be admitted againſt the erpzeſs Wozds of 
the Will; and it is pꝛobable his Intent was, that the 401. 
ſhould be continued to be paid, although Edmund had a 
Son which died ſuddenly after; yet now it muſt be taken 
upon the Moꝛds of the Will, and an Averment of the In⸗ 
tent ok the Party contrary to his erpzeſs Moꝛds ſhall not 
be recctved; and (o decreed againſt the Plaintiff. If it had 


been a Truſt, the Intent might have been ſupplico by 1 


Pꝛoof; per Cancellar'. 5 


| Abraham verſus Bubb. „%% 00. --: 


= Rev Er 2. 
| 05 Abraham (to whom the jſaintiff is Heir) upon dan Chan. 
his Parriage did ſettle: the Lands, upon which the 
_ Waite in Queſtion was intended to be committed, to the gr hy 
Gie of htmſelf and his:TWife, and the Heirs of their two videpo Cate | 
Bodies; afterwards the Þusband dieth without Jſſue ; his 349 
Wife marrieth the Dekendant, being then Tenant in Tail „ 
atter Poſſibility of Iſſue ertint; and ſhe and her ſecond | 
Vusband having fefled ſome Trees in a Gꝛove that grew 
near, and was an Pꝛnament to the Banſion-Houſe, and ha- 
wing an Intent to feil the reſt, the Plaintiff, to whom 
the Lands did belong in Remainder, pꝛekerred his Bill 
to reſtrain her from felling thoſe Trees, and to have an In⸗ 
junction to ſtay the Committing of Waſte, 
It was inſiſted upon by the Defendants, that Tenant in 
Cail aftet Poſſibility of Iſſue extind, is by the Law dil⸗ 
_ dittſhable of Taſte, as appears 11 Co. in Lewis Bowles's 
Cale, and 1 Inſt. 27. b. Lit. ſect. 352 and in the Caſe cf 
Teuis Bowles it is held, that if a Leaſe be made abſque 
Afetitione vaſti, the Tenaut is not only dilpuniſhable ok 
Waſte, but the Pꝛaperty of the Trees is in him if he fell 
I ; ny 1 the Cale of Wentworth verfus Wentworth 
as held by all the Judges cf England, that Tenant. 
Call akter JPoſſibtiity of Tue extind is Dunne bf 
ate, and lo is Lewis Bowles's Caſe, 11 Co. 80. 
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Per Curiam : The Law formerhy was held to. be, that 


if there were Tenant ko; Life, without Impeachment of 
Make, that this. did only treate an Impuntty to the Te- 


nent fo2 Life, although it was the expxeſs P2oviſion of 
the Party. 4 Co. 63. Tut afterwards in Lewis Boules'g 
- -- Caſe, 1x Co. 80. the Opinlon was, That theſe Wozws 


did veſt a Right and Interen in the Tenant fo2 Tife 


and vid give him Liberty to felt and take the Trees tg 


his own Ute; for there is an exy2efs Proviſion of the 


Party ; but in the Caſe of Tenant in Tail after Pof- 


ſibility of Ine extin#, that is the Pꝛoviſien of the Law 
only; and though in fome Caſes fortior eſt diſpoſitio legis 
quam Hominis, pet that (hall not be to incumber Eſtates. 


Eut in many Caſes, where a Perfon is difpuniſhable 
in Law fo2 committing of TUaffe, yet this Court ſhall 


tnjoin him; as where there fs Tenant fo2 Life, Remain: 


der fo2 Life, Remainder in Fee, the Tenant fo? Like 


ſhall be reſtrained from committing of Waſte by the Jn: 


1 Cro. 242: 
Allen 84. 


junitton of this Court; though if he do commit Waſte no 
Afton of TUaſte will lie againſt him, (ſed ſemble, that an 


Ackion of Trover will lie fo2 the Reverſioner, becauſe 
the Pzoperty of the Trees is in him); and though this 


 Aﬀion of Trover be a new Remedy, pet it is a juſt 
Remedy; and tho' this was a Remedy not known heretofo:e 


yet it is juſt ; and it muſt be admitted that the Law is better 
underſtood now than kozmerly tt was, and the Law by Ex⸗ 


perience and P2aitice is tmp2oved, and learned Men by Stu⸗ 


dy ſee farther and farther into the Depth of it; per Cancellar. 
And he ſaid that in my Lozd Chief Juſtice Rolle's Time; 


in the Cale of Eudall verſus Eudall, Rolle was of Opinion, 


that an Adion of Trover would lie fo2 the Reverſioner 0 
gainſt Tenant in Tail after Poſſibility of Iſſue ertin, fo? 
Trees cut down by him; and my Lozd Chancello2 de⸗ 
clared he was of that Opinion, though he could not be 
puniſhed by an Afton of TUaſte, becauſe he had only an 
Impunity if he committed Waſte, but no Intereſt in the 


Trees; but Pemberton argued fortiter econtra. 


And my Lozd Chancello? ſatd, Jf there be Tenant fo2 Lift 
without Impeachment of Waſte, if he goeth to pull down 
Houſes, &c. to do Waſte malicioufly, this Court will ke⸗ 
ſtrain, although he hath erpzeſs Power by the Ai of the 
Party to commit Maſte; fo2 this Court will moderate the 
Exerciſe of that Power, and will reſtrain extravagant hu⸗ 


mozous Wafte, becauſe it is pro bono publico to reſtrain it; 


and he ſaid-he-never knew an Injunckton dented to "= 
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In Curia Cancellarie. Fo. 


| the pulling down of Þouſes by Tenant fo? Life without 
Impeachment of TUaſte, unleſs it were to Serjeant Peck in 
my Loꝛd Oxford's Caſe, and he ſaid he did believe he ſhould 
never ſee this Court deny it again; and he cited the Bi⸗ , . 
ſhop of Wincheſter's Caſe, who made a Leaſe fo2 2: Pears, 327. . 5- 
without Impeachment of Waſte, of Lands that had many 
Trees upon it ; the Tenant cuts down none of the Trees 

till about Half 2 Year befoge the Expiration of his Term, 
and then goeth to felling down the Trees, and in that 
Caſe he was in joined by this Court; fo2 though he might 
have kelled Trees every Pear from the Beginning of his 
Term, and then they would have been growing up again 
gradually; yet it is unreaſonable that he ſhould let them 
grow till towards the End ok his Term, and then ſweep 
them all away; foz though he had a Power to commit 
(Waſte, yet this Court will model the Exerciſe of that 
Power. This Cale he laid was in Pzint, repo2ted by J. 

Jones, hut upon Search J cannot find it. 

and he cited the Lady Evelin's Caſe, where there was 
Tenant fo? Life, Remainder to the firſf Son fo? Life, with⸗ 
out Impeachment of Waſte, with Remainders over; the 
firſt Son, by the Leave of the Leſſee of Tenant fo? Life, 
comes upon the Land and fells the Trees, although he 
could not in that Caſe be puniſhed by an AXion of Waſte, 
pet he was injoined by this Court. E 

In the End this Caſe was referred, and if they could not 
agree, then ts be ſet down again; but my Lozd Chancel- 
1 diſcovered his Jnclination fortiter * granting an Injunc⸗ 

ion. 
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Sam. Aftrey's Caſe. (62.) 


1 this Caſe it was held unanimouſly, that where there Statute of Li. 
was an Account current fo2 20 Years, as Receiver of mitation. 
Rents, and much moze in paying and receiving mutually, 
pet this was not barred by the Statute of Limitation; but 
lf the Account were ſtated o2 ended, and then the Party foꝛ⸗ 
rag to poſecute fo2 ſix Years, he fs barred by the Statute. 
And here Aſtrey (Who was the Erecuto2 of Ms. Moſſe (his 
Pother in Law) who was Executrix of her Husband M2. Account «- 
Moſſe) was decreed to account fo? the Profits of Lands re⸗ gainſt Execu- 
teived by Dy. Moſſe befoze bis Death, in Truſt fo2 the“ 
Plaintiff, 2 1 
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(63. 


Lord Chan- 


cellor 


Cuſtom of 
London. 


* 


7 


London. 
Poſt Caſe 35 1. 


Term. S. Trin. 


D E 


1680. 


In Curia Cancellariæ. 


IIR Caſe was, The Plaintiff's Father had two 
Daughters, the Eldeſt was married to the Plain⸗ 


ſame Cuſtom, if the Father doth afterwards, by Will o: 
Writing, declare that ſhe is not advanced ſufficiently by 


Annand & ux verſus Honywood. 


tiff, and had a Poztion; the Father by Will af: 

terwards, reciting that his ſaid Daughter wis 
not ſuffictently advanced, did make a further P?oviſion 
fo2 her; but after that he revokes that (Gill and makes 
another, whereby he declares that his laid married Daugh⸗ 
ter was ſufficiently advanced, &c. and then dies. 

The Bill was bzought fo2 a cuſtomary Part of the 
Perſonal Eſtate that the Father died poſſeſſed of at the 
Time of his Death; and here it was held per Cur', that 
when a Daughter is married and hath a Poztfon, that is 
prima facie intended an Advancement ; and this is lo in⸗ 
tended and taken by the Cuſtom of the City; but by the 


* 
gem, n 2 — a_ - aa Ao n l 


the Marriage, then this by the lame Cuſtom doth open 
the Batter again, and let her in to her cuſtomary Part. 
And it was likewiſe held here, that if at the Cime 
of the Parriage it bad been agreed, that notwith⸗ 
ſtanding her Potion then given, ſhe ſhould have had 


her cuſtomary Part, let the Cuſtom be what it mw 
4 | : 


A 


— —— 


_— — K 


In Curia Cancellari. 57 


there would then have been an Equity to let her in koz 
her tuſto mary Part, and this Court would have given 
Remedy. 33 9 a 
But here being no ſuch Agreement, the Matter reſts 
purely upon the Cuſtom ; and therefoze it was ozdered 
that the Cuſtom ſhould be certified by the Reco2der, viz. 
_ Whether a Declaration that his Daughter was not ſuf: 
ficiently advanced by his TUill, which afterwards was 
revoked, ſhall be ſufficient to let the Daughter into her 
| Share z; and whether the Will, notwithſtanding the Re- 
vocation, ſhall pet continue a Writing to this Purpoſe. 
But he would not ſuffer it to be put in Jfſue, whe- 
ther the Marriage ſhall not prima facie be intended an 
Advancement ; fo2 he aſd that was already certified foz- 
merly by Coke when he was Reco2der of London, and it 
is reaſonable it ſhould be ſo, fo2 the Reaſon that is gi⸗ 
ven by Swinburne ; fo2 when the Poztion is given, it is 
popoztioned to the Eſtate which the Party that giveth 
it then hath; and as when there is a Decay of his E- 
ſtate, the married Party beareth no Share in the Loſs; 
lo if there be an Advance, it is not reaſonable (with⸗ 


out a Declaration made by the Party) that ſhe ſhould hade 
the Benefit of that Advance. Fo nes 
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Graves verſus White. (64) 


T's Defendant married the Plaintiff's Wife's Mo- Lord Chan- 
I ther; the Plaintiff being a Sutto2 to the Defendant's ©" 
Daughter in Law came to a Treaty with the Defendant ; Marriage 4- 
the Defendant being then poſſeſſed of the Perſonal Eſtate Sg. 
that was left by his Wife's fozmer Þugband, a Share 
whereof was due to the Plaintiff's Wife, the Plaintiff Portion. 


and the Defendant enter into Articles, and in the Arti⸗ 8 
kles it was recited, that whereas the Defendant was to pay 


do the Plaintiff One thouſayd Pounds koz the Parriage 

Poztion of the Wife, the Plaintiff covenanted to ſettle 

kertain Lands, &c. . . 

It fell out that the Share of the Per ſonal Eſtate which Covenant. 

the Plaintiff was intitled to, was but Thyee hundzed and 

twenty Pounds. | Sy 

But it was decxeed that he ſhould pay the 10001. and vide ante Caſe 
per Cur", an Jijen of Covenaut will lie upon this Re- 3: 
aa; whereupon it was fnſiſted 1.1 the Plaintiff ought x 


De Term. S. Trin. 1680. 
25 12 to Law, and bzing his Aﬀton of Covenant 
there. | 
But per Cancellar*, where there is a Remedy at Law fo 
one Thing in a Bill which is complitated with other 
Matters which are pꝛoper in Equity, there this Court 
will determine the whole Matter. ; 
And although it was objefed here, that the Wife lived 
but fir Months, and that the Pusband was not able ta 
have made the Settlement he agreed upon, and that the 
CUife had very hard Uſage from the Þusband the Time 
the lived with him; pet the Court decreed bt ſupra. 
And my Lozd Chancello? cited the Loꝛd Delaware's Caſe 
lately decreed here, whete an Agreement was to pay the 
Marriage Poztton to ſuch Perſon as he ſhould appoint 
in the Space of ſix Months, and he was in Conſideration 
thereof to ſettle certain Lands; the Marriage took ef: 
fe, the TUife died, and the ſir Months elapſed, and 
no Perſon appointed to receive the Money; and yet the 
Poztion was decreed to be paid to the Lozd Delaware 
without eramining his Capacity to make a Settlement ac: 
coꝛding to the Agreement. 


. Parker verſus Parker. 
Lord Chan- | | on £ 
nn; F HE Plaintiff's Father deviſed to her and her Siſters | 
Legacy when T à Legacy of Four hundzed Pounds, to be pald at 
payable: their Days of Marriage, and if either of them died be 
koze Marrtage, then her Part to go to the Survivo?s, 

and in the mean Time to have Yaintenance and Cdti 
The Plaintiff being now Twenty-ſix Years old, and 
not minded to Marry, p2eferred this Bill fo2 her Po! 
tion. Wa | 
It was argued fo2 the Plaintiff, that the uſual Way 19 
to make the Payment at ſuch an Age, oz Day of Mart 
age, which ſhall firſt happen; and here though the Day 
of the Age be omitted, yet it may be intended the Age 
of Twenty-one, when ſhe is of Ability to manage and 
diſpoſe of it. __ 
But per Cancellar', this is an eaſy Caſe ; fo2 whete 
ſoever there fs a Deviſe over, the Teſtatoz is his owl 
Chancelloz, and there the Limitation muſt de taken as 
it is penned ; and here would be a manifeſt Injury to 
thoſe in Remainder, if this Court ſhould decree the Por 
I 
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tion befoze Marriage, and the Intent of the Teſtatoz 
would be defeated; fo2 it is plainly his Intent, that ik 
ſhe dieth unmarried, her Share ſhould be equally di⸗ 
vided amongſt the reſt of the Childzen ; and if it be 
decreed to her, ſhe may give all to one, and none to ano⸗ 
ther; and he laid it was much the ſame with my Lady - 
Kilmurrye's Caſe, where One thouſand Pounds aptece was 
deviſed to Daughters, if they married with the Conſent 
of B. and if they married without ſuch Conſent, then 
they ſhould have but Five hundzed Pounds aptece, and 
the Reſidue ſhould go to the Son; the pͤͤung Ladies 
being thirty Years ok Age ſued fo2 their Legacies here, 
and it was alledged in their Behalf, that now being of 
that Age, it was not material whether they married 
with 02 without Conſent, being of Underſtanding and Dil⸗ 
cretion to diſpoſe of themſelves, Tr 
But it was Reſolved, that the Teſtatoz was Chan- 
celloz of his own Eſtate, and having added this Re⸗ 
ſitttton, and a Limitation over, this Court could not 
alter it; and therekoze their full Legacies were decreed 
to them, but they were to enter into Recognizances foz P Cage 3e. 


Sccurity of Repayment, in Caſe they married without 
luch Conlent. 
And ſo here the Lozd Chancelloz would not decree the 
Portion till Matriage; and then the Counſel of the 
Plaintiff p2efſed to enlarge the Maintenance, becauſe Maintenance. 
when no certain Maintenance is erpzefly allowed, this 36 4 
Court will allot what they think fit; but in this Caſe boa caſe 85, 
he would not ertend it beyond the Intereſt of the Money, 25 

becauſe if he ſhould, it would fink the Pzincipal, to the 
Detriment of thoſe in Remainder. 


e (66.) 
Nor E, That if a Poꝛtgagee be in Poſſeſſion; and al Proper Parties. 
ſigneth over, if the Poztgagoz prefer his Bill, Men gagee. 
upon Suppoſition that the Debt is ſatisfiev, and to have | 
an Account of the Overplus, there he muſt make the 
Poztgagee and all the Aſſignees Parties. 
But if his Bill be only fo2 an Account, and to pay what 


Arrear to the Allignee, there he need not make the 
Poztgagee a Party. 


* ge 


— 


— 
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Moztgage was made in 1634, aud the Poztgagee 
On Mortgage T above fozty Pears in Poſſeſſion ; and the Yoztga- 
able. go came now to redeem, but was denied; fo2 my Lo» 
Chancelloz ſaid he would not countenance the Redemy: 
tion of ſuch old Mongages; and my Lozd Bridgeman'g 
Aule was, not to ſuffer a Redemption after twenty 
Pears, and by the Statute an Entry is taken away in 
that Time; and he ſaid he would in no Cafe ſuffer the 
Revemption of an Old Poꝛtgage, unleſs the P2ofits of 
the Land did conſiderably exceed the Intereſt of the 
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Harcher verſus Curtis tis & Sir Richard Anderſon, 
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AND? were conveyed ts Truſtees to; duch Ates, 

as Mts. Everſton ſhould direct, limit and appoint; tea. 
7 the voluntarily, by Writing under her Hand and Pot.Caſer13, 
Seal, did limit the Uſes to the Plaintiff, (and the '33: 

being a Feme Covert) the Deed was kept in hers oz her 

busband's Hands ; afterwards lhe deſtroyeth this Deed, 

and limits the Uſes to the Defendants, and there was no 

Power of Revocatfon reſerved in the firſt Deed. The Que- 

ſfion was, TUhether ſhe were ſo bound by the firſt Limita- 

tion, that it was not in her Power to alter it? 

And the Lozd Chancelloz ſaid though this was a Caſe of 

— yet there was no 1 — 1 fo? 1 ko Es 15 "Wl 
Power was once executed by Deed, there being no Power . 
relerved by that Deed to revoke 02 1 5 it, a ſubſequent Ee In jt 
Limitation by another Deed wil 02 the firſt Deed, ee e ooo 


8 mus. I 

and the laſt Will, always takes Place, Ws r 2 LEN 
But otherwiſe it is, ik the Limitation be by Mill, koz Hob. 313. een 129 . = 
there the Party may make his Mill toties quoties, and the 2 The 
aff hall take Place. 2 —.— =_ 
if a Power be reſerved to limit a Truſt by Deed 02 ag Mi 
, ill, if it be once limited by Deed, it can never after- , A 
ards.be altered; but a Will being of its own Nature 


tebokable and alterable, it may be revoked oz altered as 


the 
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The Party vieaſeth ; foz Trufts be governed b by the Rules of 
Law, though the Execution of them is compellable only in 
this Court; but if th e Power reſerved to limit by Deed be 


from | Time to Time, then he may limit and revoke toties 
quoties. 


(69.) | „ 
Account a- I F a Man pꝛeferreth a Bill generally fo2 an Account, an 


Feice-gs, L. Account ſtated is a good Plea, but if in his Sillhe 


ſetteth fozth that there was an Account, and that there was 
a Miſtake, and letteth fo2th the particular Miſtake, there an 
Account ſtated is no good Plea ; per Hutchins & aP. 


070.) HAunt and Baker. 
Truſt of a 1* was ſaid per Winnington, and! not denied, that where 


3 a Trut of a long Term is limited to the Husband and 
hy: Caſe 155. CUife fo2 their Lives, with a Remainder to the Heirs of 


Caſe r27.con. the Body ok the TUife, thete after the Death of the Hus: 


band the Mike hath the Diſpoſitian of the Truſt of the 
whole Term, and after her Death her Executozs oz Admi- 
niſtratozs ; and where the Remainder was limited to the 
_ Herr of the Body of the Þusband, there the Mike being 
Adm pine trix to the Husband hat Power to diſpoſe of the 
411 whole Term. 
Ie a 9 Man marrteth a Feme who is the Ceſtoy que Truſt 
of a Term, if che dieth, this Truſt will not ſurvive to the 
Þusdaud, but ſhall go to the Executoz oz Adminiſtrato? of 
the Mike; and this was laid to be Witham's Caſe; and that 
ts the Difference where the Wife bath. an Eftate fn, Law 
in a Term, and where ihe bath. only a. WAR: 5 


1 Inſt. 351. 
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Mr. Varnees's Caſe. 95 

(71. 
N E Mz. Varnees a young Gentleman, in Conn Lord Chan- 
deration of 1001: given him in the Life-time of lor. 
his Father, did give a Bond fo2 6001. to be paid Relief againſt 
within a Pear after the Death of his Fathet (to) n 
whom he was Heir). The ſaid Bond being ſued, he p2e- 
ferted his Bill to be telieved, and was rn repaying | 

C72.) 


the laid 1601. and Anteren 

Aan made a Settlement with Late? of Revotation, Power exec 
and limiting new Uſes, in the Pzeſence of thꝛee oz w. pol cite 

moze Witneſſes, and he tevoked, and limited new Uſes by 115-1 + "ak 

his Will, in the Preſence of two Witneſſes ; And decree 

by the Lov Chancelloz to be good enough; fo: the appoint: 

Ing thiee Witneffes was only that there might be clear P2oof 

that it was done; and here it was clear enough. though here 

were only two Witnefles: 


Flay 


= 
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(73. Flay verſus Flay. 


Lord Chancel- A deviſeth his Pouchold Goods and Stuff to his 
lor. Mike, and died, having made his Daughter Execu⸗ 
Paraphemalia. tł ix. The Queſtion was, (hether oz no by this Devile the 
2 4 Mike ſhould have the Plate that was commonly uſed about 
Goods, the Poule, viz. a Silver Tankard, 12 Silver Spoons, 
Poit.Caſez04. AND Itkewiſe whether ſhe ſhould have a B2acelet which the 
OfExec.361. uiſed to wear, and (ome Pieces of old Gold, viz. two Pieces 

that were given her to join in a Fine by her Dugsband, 
and ſome other Pieces that were given her befoze Marriage 


by her Godfathers and other Friends, which ſhe had kept | 


all the Time of her Marriage. 
Reſoived, That the Tankard and Spoons, commonly 
uſed about the Houſe, will paſs by the Deviſe of Houſehold 
Goods; and fo2 the Bzacelet and the Pieces of old Gold 


which her Pusband gave her, and permitted her to uſe | 


and to diſpoſe of in his Life-time, it cannot be intended 
that he did deſign to take them away at his Death with: 


but expꝛels Wozds ; and ſince the Wife might have diſpoſed | 


ok them, and have ſold oz ſpent them, but ſhe hath not, 
but hath been a good Houſewife and ſaved them, they ſhall 
not now be taken from her, there being no want of Al- 
lets fo2 Payment of Debts. 1 - 7 


099 5 F à Legacy be given to an Jnfant to be paid at his Age 
Fer Juſtice J of 21 Pears, and the Executoz to pay Intereſt koꝛ it un 
Jones; and til it became payable ; ik the Inkant die befoze 21, it is due 
lor ſeemed to P2eſently to the Executo2 02 Adminiſtratoz of the Infant; 
allow thiDiF but it np Intereſt was to be patd for it, then it ſhall not 
Legacy when be PAID. until ſuch Time as the Inkant would have come to 
payable. © 21 in Cale he had fived ; becaule there it is a Benefit the 
Ame Caſe 26. Teſtätoz intended to the Exetutoz by keeping it in his 
5 Þands; but in the other Caſe it could be none, when Jutereſt 
;o; ee es es 
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(15) 


Tra Copyholder do fo2 a Ualuable Conſideration ſell Copybold. 


' 02 Moꝛtgage, oz covenant to convey his Copyhold, 
and dieth befoze any Surrender made, the Peir fs 
compellable to ſurrender accozding to the Agreement 
of the Copyholder ; but if a Copyholder deviſeth his Co⸗ 
pyhold, and make no Surrender to the Uſe of his (Mill. 
—4— hall not be compellable to make this good to the 
eviſee. Sn 
But it was made a Quære, if a Copyholder do deviſe 
Lands fo2 the Papment of his Debts, and dieth without 


- 


Poſt Caſe 1 28; 


272 bh 304+ 


making any Surrender, whether the Heir be in this Cale 


compellable to make a Surrender; and the better Opinion 
ſeemed that he ſhould not, becatiſe although this be fo2 


Payment of Debts, yet it is merely voluntary to deviſe 
his Copyholds ; and the Maſter of the Rolls ſatd, that if 


= ſhould be allowed the Lozd would be couſened of hts 
ine. 5 1 | e 


Tf a Pan deviſeth Lats that are in Boztgage, the pere er 
Equity of Redemption will paſs to the Deviſee ; and ſo if Lands avore- 
_ Copyholds that are in Poꝛtgage are deviſed, the Equity #2 


of Redemption ſhall paſs to the Deviſee. 


8 . Tiffin 
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Tra at Long Term koz Pears was kept on Foot upon Truf 
enc eve abe. LA to attend the Inheritance; he that had the Jnheritance 
Poſt Caſe 157, DeViſeth the Lands by a Nunevpative Mill, which was re. 

243 · duced to TUriting in his Like⸗time; but the Directions in 
_ the Statute of this King againſt Frauds and Perjuries, 
was not purſued, The Queſtion was, TWhether oz no this 
Deviſe ſhould operate upon the Truſt of the Term which 
was in him, by Reaſon it could not operate upon the Jn: 

heritance, becauſe the Statute was not- purſued. 

And it was held clearly by the Lozd Thancelloz, that it 
ſhould not; fp2 ik this ſhould be permitted, it would in a 
great Meaſure fruſfrate the End ok that Statute ; fo1 it 

is very frequent now in Settlements that ſuch Leaſes 
are kept out to attend Inheritances; and theſe Leaſes 
are in a manner Part of the Inheritance, and ſhall not 
be ſevered from them in any Caſe whatſoever, unleſs it 
be fo2 Payment of Debts ; and he ſaid it had been ad- 
judged in this Court, that if a Term fo2 Pears be in 
Truſt to attend an Eſtate⸗Tail, if Tenant in Tail 
commit Felony, the Ring ſhall not have the Benefit of the 
1 2 of this Term, but it ſhall attend the Eſtate-Tail in 
Lulom of And if a Citizen of London have a Truſt of a Term at- 
tending his Inheritance, and dieth, the Truft of the 
Term ſhall not be ſubjet to the Cuſtom of London, to be 
divided between the Wife and Childzen, &c. as other Per⸗ 

onal Eftate and Chattels Gall. | . 

8 A Woman recovered her Dower ok an Inheritance, that 
PoſtCaſe 285. had a Truft fo2 Pears attending upon it with a Pepper⸗ 
. Con Rent; ſhe was endowed of the third Part of the Pep- 
per-Comn Rent, and preferred her Bill to have the Benefit of 
the Term, in Lo2d Bridgman's Time, who ſeemed at 
firſt inclinable that che ſhould have it, but afterwards, upon 
Conſideration, o2vered that ſhe ſhould not; fo2 ft hall not 
upon any Account whatſoever be ſevered from the Jnheri- 
tance, unleſs it be fo2 Payment of Debts, and therc it 

ſhall; fo2 a Man hath no Right in Conſcience to any E- 
ſtate, to leave his Debts unpaid, | 


4 | | : | Bravel 
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Bravell verſus Pocock. — (78.) 


Aeg deviſed 30001. to his Daughter, and the Reſidte Cullen of 
1 of his Perſonal Effate he devifed to his Bzother. The 
Queſtion was, Whether this Daughter ſhould have her 5 30. 
cuſtomary Part beſides this Legacy, by Reaſon that ge 3335 
gave the Reſidue to his Bother, which is a kind of an 
Implication, that the Daughter ſhould have the 3000 l. and 
no moze; and if ſhe ſhould have her cuſtomary Part too, 
there would be nothing left foz the Bꝛother. 
But the Lo2d Chancello? held clearly, that ſhe ſhould 
have her Legacy and her cuſtomary Share too; there being 
no (Uo2ds in the Till to exclude her, ſhe ſhall not be bar- 
red by Implication; and ik there were nothing left fo2 the 
1 he could not help that; it muſt go as far as it 
It was likewiſe held in this Caſe, that ik a Woman be⸗ 
foze Marriage agrees to a Jointure in Bar of her cu⸗ 
ſtomary Part, that this Agreement ſhall bind her, and ſhe 
hail never after ſue fo2 her cuſtomary Part. | 


Newcomb [us m. 
N nbe verſus Bonham G9) 
A Nrthony Yong, fo; 1000 1. Conſideration, conveyed Lands Mortgage 
to Bonham & ux', and the Peirs of Bonham (who marrt: when re- 
d his Siſter) and, in another Deed made at the ſame dance g, 
Time, Bonham redemiſed Part of the Lands to Yong fo! * 
99 Pears, if he lived ſo long, and covenanted that in caſe 
Yong, during his Life and during the ſais Term of 99 
Pears, ſhould pay Bonham 10001. with Intereſt, then Bon- 
ham and his Wife were to-regrant the Fee to Anthony Yong 
long in the ſame Deed covenants, that in Caſe he did not 
pay 02 tender the 10001. with Intereſt, during the Term 
and during his Life, then neither the ſald Vong no2 
his Heirs ſhould have any Benefit in Law oz Equity of the 
laid Covenant, but ſhould be excluded from all Equity k 
Redemption. Yong died; the Plaintiff's Mike being Heir 
at Law to Yong perferred her Bill to redeem ; and it was 
liſted upon by Serjeant Maynard, &c. that this was a 
-Argain and a plain Purchaſe, and no Moꝛtgage; and 
| dug he had a Power during his Life to redeem, yet 
vas his Intention that his Heirs ould not; and here 
5 the 
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the Defendant might be at great Damage; fo2 if Yong had 
lived twenty Pears, the Defendant was to have no Intereſt 
fo2 his Money all that Time; and then if he might come 
any Time and pay him his Boney with ſimple Interef, 
02 his Hetr after, this would be a great Pꝛejudice to him. 
But the Lozd Chancelloꝛ held clearly, that he Gould re: 
deem; fo2 being once redeemable and once a Moztgage, 
the Negative Mozds ſhall not make it otherwiſe; and if 
this ſhould be ſuffered, the Scriveners would quickly get 
this May, and couſen Yoztgagozs out of their Eſtates; 
that if the Wo2ztgagozs did not redeem during their Lives, 
it ſhould never be redeemable by the Hetrs ; and he cited a 
Caſe between Hamond and Harris, where a Mv2tgage was 
made, and there was this Clauſe in it, That if he, oz the 
Heirs Pale of his Body, ſhould pay the Money in ſuch 
_ a Time, that it ſhould be redeemable ; but if he, no) 
his Heirs Male, did not pay it in the Time, that then it 
Would not be redeemable. Es 8 
The Wo2tgago? died without Iſſue Male, and pet the 
Deir general was admitted here to redeem. And the 
Lady Jaſon's Caſe was cited, where all the Negative Wozws 
imaginable were inſerted in the Deed, to bar the Equity 
of Redemption, and all manner of Circumſtances ſwozn, 
that might conduce to the hindering of the Redemption, 
and yet the Party decreed to redeem. And another Caſe 
between Illington and Gardiner, in this very Point, where 
za Moꝛtgage was made koz 100 l. with a Condition that if 
the Moztgagoz did in eleven Pears, and in his own Like: 
time, pay the 100 l. and Intereſt, then the Woztgage to be 
void, the Moztgagoz died, and pet there his heir did 
redcem. 5 vo 3 
It was laid at the Bar, that if a Moztgage was made 
upon Condition to be void upon Payment of a certain 
Sum of Boney at a Day, but ik the Money be not pald 
at the Day, and the Moztgagee do pay a farther Sum to 
the Bo2tgago?, then the Moꝛtgagoz to be concluded of 
the Equity of Redemption ; if the Boztgagee pay the YC 
ney, and the Boztgago? accept it, that then he ſhall be bar 
red; fo? this is quaſi a new Agreement; but the Yoztgag0 
is not bound to accept it, but may redeem at any Time, 
until he is concluded by the Court. : 
And putting in Negative Wozds ſignifies nothing,! 7 
to ſay, if the Money be not paid at ſuch a Time, that 
it ſhall not be redeemed; fo2 if that ſhould be ſuffered, L 
Scriveners wouldcouſen all Yoztgagozsout of their Ee, 
4 | 


1 „ 


— rn 


In Curia Cancellari. 69 
Note; In the Caſe fupra, it was thougbt hard by ſeveral 


at the Bar, that the Plaintiff ſhould be permitted to redeem, 
againſt the expzeſs Agreement of his Anteſtoz. 


Hodgkins verſus Lutwych: (00 


| T was ſaid in this Caſe, that if Moztgagee be in Pol. ene 
ſeſſion, and levy a Fine and five Pears paſs, that this . 
ſhall bar the Equity ok Redemption, and an Entry of the 
MWatgand? will not prevent it, becauſe his Entry is not 


lawful ; but the Moztgagoz ought to bzing his Subpeena. 


Sir Robert Jaſon verſus Eyres & al. (85 


PON the Martiage of the Plaintiff's Father with the Lord Chancel- 
Lady Eyre, who had 20001. Poztion, it was agreed le. 
that the Mano?! of Hinton ſhould be ſcttled upon her fo? d Mortgage 
Jointure; but it being charged with a Moztgage bf 4600 1. — redeem- 
to one Fiſher, it was agreed that the 2000 l. Joztion ſhould Ante Caſe 79. 
be pald to the faid Fiſher in Part of the ſaid Moztgage; | 
and the laid Sir Robert the Father was to have thiee 
Pears Time koz Payment of the Reſidue. 
The 2000 l. Poztion was paid towards the Moztgage, and 
fo ſecuring the 2000 l. Reſidue and tht Lady Eyre's Join⸗ 
ture, a Leaſe of 500 Pears was made of the Pꝛemiſſes to 
Tench Fiſher and Travers, in Truſt fo2 Fiſher, redeemable 
on the Payment of the ſaid 2000 1. and Jntereſt ; and after 
ſuch Leaſe made, the ſaid Fiſher was to join with the ſaid 
Dir Robert Jaſon, in xtahtihg the Reverſion and Inheritance 
of the Pꝛemiſſes to Carey and Holbeech, and their Heirs, 
to the Uſe of Sir Robert fo) Life, Remi fnder to the Lady 
Eyre fo: Life, fo: her Jofnture, Remafnder to the ſaid. 
Carey and Holbeech, and their Heirs, upon feveral Truſts 
therein mentioned touching the Payment of the ſaid Mo- 
ey; tut in Cale the ſald Sir Robert ſhould not pay the 
lad Money at the Time fo2 Payment thereof, oz in De- 
kault thereof, ſhould not within the Term of thzee Years 
Pay the Debt and Jntereſt which ſhould become due, oz 
that Sir Robert ſhould die befoze the ſame be paid, and the 
_ Leafe ſurrendered, that then in any of theſe Caſes the ſaſd 
Carey and Holbeech ſhould ſtand and be ſeiſed of the Reverſi 
on and Inheritance of the Pꝛemiſſes to them limited, ex. 
pecant on the Eſtate fo to be limited to Sir Robert and the 


T | Lady 
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Lady Eyre reſpeTively, in Cruſt fo2 the Lady Eyre, her 
Peirs and Aﬀigns, not only to diſcharge the Debt and In. 
tereſt, whereby to free her intended Jointure from the L cafe 
of 500 Pears, but koz the Increaſe of her Fortune, and to 
the End ſhe might enjoy the Inheritance ok the Pꝛeunſeg 
abſolutely to her and her Peirs, diſcharged ak all Cauity of 
Redemption, accobing to the lald Agrecrment. Accozenaiy 


Deeds were executed. 


In June 1674 the ſaid Marriage took Elles; in March 


kollowing Sir Robert died, befoze thee Pears expired, not 


(82.) 


Lord Chan- 
cellor. 


having paid the laid 2000 1. and the Plaintitf, being his Son 
and Peir, pꝛekerred his Bill to redeem. _ 
And the Lodd Chancelloz was clear of Opinton, that the 


Plaintiff ought to redeem, and declared that though the 
Deed be never fo ſtrong to ſecure the Jointure, yet after 


all, if if be once a Security, no WIo2ds in the ſame Con- 
veyance [02 excluding the Redemption, in Caſe of a Failure 
to do it by the Time thereby limited, can bar a Redemp⸗ 
tion; and ik Str Robert the Father had out⸗lived the thzee 
Pears, and had not paid the Money, he could not have tot: 
feited the Equity of Redemption to his Mike, but he should 
have had the Redemption, though the thee Pears were er⸗ 
pired; and if he was not concluded, neither is the Deir. 
And therekoze it was decreed, that he paying off the ſaid 
W92tgage, the Truſtees ſhould convey the Equity of Re- 
demption to him, and the Lady Eyre to have her Jointure 
fo2 her Life. EN 5 
Note, That this Caſe J took out of the Decretal ©2dcr. 


Chiſwell verſus Blackwell. 


1 this Caſe it was declared by the Loꝛd Chancelloz, if 
the Wife do make a Will, and give Legicies, &. 


Feme Covert Although ithe Hugband did p2omiſe her to perfo2m it, 


makes a Will. and gave her Leave to make it, nay although he did after 


the Death of his Mike afſent to it, yet he is not bound by 
it, and the Perfo2mance of it in him is only Ponozary, un 
leſs the husband did agree befoze Marriage, that ſhe ſhould 
do it, and then he will be bound by his Agreement, but all 


Pꝛomiſes after, nay if the Wife make him Executo2, and he 


pꝛove the Will, yet he is bound no farther than in Þono?; 


ko the Will of a Wife is a void Thing, and it is in ſtrictuels 


no Mill; and if a Bond be given to pcrfozm the Will of d 


married Woman, and ſhe make a Wilt, it hath the Ampolt 


of a Writing, and nothing elſe, Semble 


a * er E — 6 » 
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| Semble a moy q ceſt Opinion eſt contrary a les Rules del Civil 
Ley, q eſt tenus la q fi le baron aſſent, q* le volun eſt bone. 


Bevant verſas Pope. 85 (83. 


A Copyhotd is granted to A, in Truſt fo? B. A. dies leav- Truit ofa Co- 
ing a Widow, who by the Cuftom uf the Mano? is Nen, be 
intitled to her Widow's Eftate ; the Queſtion was, Whe- gate abet. 
ther 02 no ſhe ſhould have her Uidow's Eſtate, and not be Ante Caſe 48. 
liable to the Truſt. And it was held that ſhe ſhould not, 7” 
no moze than the Mike of a Truſtee ſhall have Dower; 

fo) the Midow's Eſtate ſpꝛings out of the Truſt-Eſtate by 


the Cuſtom, as I" _ by _— Common _ 


(83 b.) 
1 Rule was laid down per Cancellar „that if a Man Affidavit of 
pzefer a Bill foꝛ a Thing of which the Court hath Juril. Vie loft. 
dition; there the Platntiff need not make an Afidavit that 
he hath not the TUritings; but if it be to intitle the Court 
to a Jurisdfion, there he muſt; as if a Yan bing a Pill 
to be ſatisfied a Debt upon a Bond, and pzetend the 
Bond is loff, he muſt make Afﬀidavit of it; fo2 if the Bond 
be not loſt, this Court hath no Jurisdi#ion ; but in this 
Cale the Bill was bought fo? Diſcovery of Uiritings, 
and that the Lozd Chancello2 ſaid the Court had a Jurif: 


dition of, and there needed no Aﬀidavit that the Plaintiff 
had them not; 


[ 
1 
. 
1 
| 
| | 
|| 
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Charles Howard werſus Henry his Brother, Duke 
4 „„ of Nortolk. | 3 
© 0 242 51 — s EA,. Ta 9 2. Piles e A 1 
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Lord Chan- HE Carl of Arundel, having Iſſue Thomas, the 
Chief Juſtice Lo2d Moltraves his eldeſt Son, Henry the Deken⸗ 
North, daänt his ſecond Son, the Plaintiff his third 


8 Son, Edward his fourth Son and Bernard his 
Chief Raron fifth Son, being ſeiſed of the Barony of Graneſtock, Sc 
Mountague. tt Fee-ſimple, conveys the ſame to the Uſe of Himſclf 
Truſt of . f0? Life, Remainder to his Lady fo2 Like, Rematider to 


Tem for Truſtees fo) 200 Pears, Remainder to the Defendant and 


Years. the Heirs Wale of his Body. 1 
9 By another Deed, bearing Date the ſame Oay, where- 
in he declares the Truſt of the Term fo2 200 Pears, he 

Makes a Recital of the ſaid Term, and of his Intention, 

That it ould attend the Inheritance, and then declares | 
the Truſt in Banner following, viz. that they ſhould prt- 

mit Henry Howard the Defendant, and the Peirs Male of 

his Body, to receive the Pzofits ; but in Caſe Thoms, 

Lozd Moltraves, ſhould die without Iſſue Pale of his Bodi, 

whereby the Dignity of the Earl of Arundel ſhould vecicend 

upon Henry, that then they ſhould permit Charles Lh£ Platz 

tiff, and the Peirs Male of his Body, to receive the Pie 


fits; and in Caſe he ſhould?die without Iſſue Pale, 2 
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permit Edward and the Heirs Pale of his Body to receive 

the P2ofits ; and fo2 Default thereof to Barnard. | 
The Earl of Arundel and his Lady are dead, and Tho- 
mas, LOꝛd Moltraves being dead without Iſſue, in the Like 
of Henry, the Earldom deſcended upon Henry. 


The ſurviving Truſtee conveyed over the Term to Hen 


ty, but befoze the Conveyance of the Term to him, Henry 


ſuffered a Recovery of the Lands in Queſtion, to the Ule 
of him and his Heirs. | 


Charles, the Plaintiff, pꝛekerred his Bill againſt the De- 


fendant, to have the Truſt and Eſtate erecuted to him ac⸗ 
coding to the afozeſatd Limitation ; the Lozd Moltraves be- 
ing dead without Iſſue Male, and the Earldom being de⸗ 
ſcended upon the Dekendant. 

Two Queſtions were made: | | 

1. (Uhecther this Limitation of the Truſt of the Term to 
Charles; after it was limited to Henry and the Heirs Male 
ok his Body, upon the Contingency akozcſaid, was not void 

in its Creation? | „„ 
2. Admitting it to be good in its Creation, TUhether 
it was not barred by the Recovery ſuffered by Henry, the 
now Duke? e | 
To the firſt Point it was argued by Maynard the Attoz⸗ 
vey General, Williams & ab, that this was a good Limita⸗ 
tion of a Truſt of a Term in its Creation. 

Fo) although it be true; that a Truſt of a Term can: 


not be limited in Tail with Remainders over, yet here it 


depending upon a Contingency; which muſt be determined 
in the Life ok a Man, it is all one as though it had 
been limited fo2 Life with Remainders over; which hath al- 
ways been admitted to be good ever fince the Reſolution of 
Matthew Manning's Cafe, 8 Co. 95. and if by any Rules of 
Law 02. Equity it can be made good. it ought to be ſo 
here; fo2 this Truſt was limited to Henry whilſt his Bꝛo⸗ 
ther was living; but ik his Bꝛother ſhould die without J. 
ſue, whereby the Honour and great Poſſeſſions belonging 
to it ſhould come to Henry, then the Father deſigned it to 
» a Pꝛoviſion fo2 the Plaintiff, conſidering that the De- 


endant would then be amply pꝛovided fo2, and ſtand in no 
any of it; ſo that it was plainly the Intent of the Fa- 


6 lh who made the Settlement, and had Power of the 
And admitting that this Term, if it be conſidered abs 
3 could not be ſo limited, pet this is attendant upon 


e Inheritance, ſo long as the Limitation ot the Term 
| = U 


and 
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and the Eſtate are the ſame; and akterwards it comes to 
be a Term in G2oſs, and ſo may be good to the Plain: 
tiff, although the Remainders over are void. 
It is agreed by all, that a Term limited to attend an In⸗ 
heritance may have as many Limitations and Remainders 
as the Inheritance; but then it muſt take its Fate with the 
Inheritance, and that which bars the Inheritance will 
bar the Truſt ok the Term; quod fuit conceſſum per omnes, 
_ tf it were a Term merely attendant, 
Pot Caſeizs, Ik a Truſf of a Term be limited to A. and the Heirs 
Male of his Body with Remainder over, the Executoz oz 


Adminiſtratoz of A. ſhall have the whole Term; and ſo it 
is, if it be limited to A. fo long as B. ſhall have Heirs 


of his Body; quod fuit conceſſum. 
| And this can be no Perpetuity, becauſe the Reffraint of 
Alienation is only during the Life of one Perſon ; and it 
hath always been held, that if fo2ty Lives be in Being, a 
Term may be limited to all of them ſucceſſively, becauſe 
= they are like ſo many Candles which are all lighted toge- 
6 ther, and muſt expire; and therefoze it can have no Tendency 
to a Perpetuity ; quod fuit concefſum per Curiam. = 
Why then the Caſe here is, That here is a ſucceſſive Lt- 
| mitation upon a Contingency, which muſt determine in the 
| Life of a Perſon ; and though it be limited to Henry and 
| his Heirs Male of his Body, Heirs Pale is void until the 
| 5 Contingency be determined, becauſe non eſt heres viventis, 
| 


and the Contingency was to determine in the Life of Hen- 
ry; and they cited the Caſe of Cotton and Heath, 1 Roll. 
„ - hn | Nh | 
And they ſaid the Reaſon of the Caſe of Child and Bay- 
ly was quite different from this, fo2 the Reaſon why they 
adjudged the Limitation over in that Caſe to be void, was 
| becauſe of the Repugnancy; fo? there the whole Term was 
| | deviſed to the firſt Perſon and his Aſſigns, and then to lt- 
mit a Remainder over was repugnant, like the Caſe of 
Stukely and Butler in Hob. Rep. where an Eſtate given to a. 
1 Pan and his Aſſigns, p2ovided he ſhould not alien, was held 
| void; and they relied much upon the Caſe of Pell and Brown, 
; where it is held a Fee may be limited upon a Fee, deter- 
* mtmnable upon a Contingency to happen in a ſhozt Time. 
_ As ta the ſecond Point, it was argued fo2 the Plaintiff, 
| | that this Limitation of the Truſt over was not barred by 
| the Recovery, | 2 . | 
| | It was admitted, that if it had been a Term merely at- 


| tendant upon the Inheritance, that which had barred = 


=p - Cid . 2 — Gm. A. 
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this was a Term in groſs, when the Truſt of it and the 
Inheritance came to be divided in their Limitations, and 


this Truſt was pꝛecedent to the Eſtate⸗Tail; and although 


a Recovery will bar any Limitations ſubſequent to the E- 
ſtate⸗Tail, oz any Charges upon the ſubſequent Remain- 


ders, yet what is p2ecedent to the Eftate-Tail, oꝛ chargea- 


ble upon it, (as a Rent-Charge, &c.) it is not in the Power 
of Tenant in Tail to bar oz deſtroy. 8 

It was argued foz the Dekendant by Pollexfen, Keck, Win- 
nington, &c. Who went upon the Points. 

1. As to the firſt Point, they held that the Limitation of 
the Truſt to Charles was void in its Creation; fo2 after 
it was limited to Henry and the Heirs Male of his Body, 
it could not be limited over, notwithſtanding that it was 
but until Thomas his elder Bꝛother ſhould die without Il⸗ 
ſue Male of his Body, whereby the Earldom ſhould de⸗ 
ſcend upon Henry. Ts ; Oe 

And they laid it down fo2 a Rule, that when the Truſt 
of a Term fo2 Years is once limited to a Man and Hetrs 


of his Body, let it be determinable upon what Contfngent 


it will, it cannot be limited over; fo2 if that ſhould be 
once ſuffered, there will be no Bounds to it, fo2 as it map 
be limited upon a Contingency to happen in one Life, ſo 
likewiſe it might in two, and ſo to twenty; and ſo likewile 
f it was upon a Contingency to fall out in a certain 
Number of Pears, it might be ten, twenty oz One hun⸗ 
dꝛed Pears, which muſt needs tend to a Perpetuity. 

And they obſerved that once an Opinion did p2evatl, that 
the Limitation of a Truſt of a Term might be in Tall 
with Rematnders over, as appears in Moor 807, 808. but 
the contrary was ſince held, as in Moor 809, 567. 

And though the Contingency is to fall out in a ſhozt 
Time, that is not material ; fo2 if the Term were ever ſo 
hot, ſuch a Limitation would be void, and yet there it 
(an have no long Continuance; as in the Caſe of Child and 
Baily the Term was but ſeventy-ſix Pears, and the Caſe 
of Lowe and Windham was but a Term of ninety-nine 
Fears, determinable upon Lives, 1 Cro. 276. 1 Roll. 612. 
2Cro. 298. Mallot verſus Sackville. | | 

And they laid the Caſe of Pell and Browne was nothing 
0 this Caſe, fo2 that was a Limitation of a Fee, and a 
great Reaſon of that Caſe was upon the Conftruttion of 
ile Statute of Wills, which gave Yen Power to deviſe 

| | Lands 
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_ fo2 Life, then to their Childzen with Remainders over; the 
Remainders over were held to be void. And the Cale ok Lowe 


| firmance of it in the Erchequer; and therekoze certainly 


tingenties are to determine at one Time, though it isa | 


a Term in Ozꝛols, it ts void in its Creation. 


and a great Reaſon of that Relolution was taken from 
Boothby's Caſe, Dy. 24: 5 


ftronger Caſe than this; and koz the Caſe of ell and 


[Life of Henry. But to that it was anſwered, that that is 


2. B. R. a Limitation of an Eſtate ta a Man and the 


Lands of Inheritance which they could not at Common 
The Judges have always looked tipon the Reſolution 
in Matthew Manning's Caſe to be to the utmoſt Extent, 
and have often ſaid they would never go beyond that, 


They cited the Caſe of Perne verſus Reeves, 13 Car. 2. 
B. R. a Deviſe of a Term to A. fo2 Life, then to his Wife 


and Wyndham was adjudged in the King's Bench, 22 Car. 2 
A Deviſe of a Term to his Wife, then to Nic. his Son, and 
if he die without Iſſue, Remainders over; the Remainder 
over was held to be void. 5 
And they lald that the Caſe of Child and Baily was a 


Brown, that was adjudged by the ſame Judges as Child and 
Baily, and if we look to the Times, it was betwirt the 
Judgment given in Child and Baily's Caſe and the Af: 


„ 2. 
* r 


thoſe Judges did not take the Reaſon of thoſe Caſes to 
have any relation to one another. 5 
And they ſatd, another Reaſon why it was bad, was be- 
catiſe here was a Poſſibility limited upon a Poſſibility, 
which the Law will not endure; koz Here muſt be a dying 
by Thomas without Jſſuie, and the Honour muſt deſcend 
upon Henry, and this dying without Iſſue mnſt be in the 


_ — — > pd — 22 — 


not a Poſſibility upon a Poſſibility, becauſe all the Con: 
complicated Poſlibility; ſo that taking it to be a Truſt of 


Then to the ſecond Point, Taking it to be a Truſt of 
a. Term attendant upon the Inheritance, it is barred by 
the Recovery; fo2 that which bars the Inheritance will 
likewiſe bar the Truſt of the Term attendant, which was 
admitted, taking it to be a Truſt purely attendant. 
And they cited the Caſe of Hudſon and Benſon, 25 Car. 


1 r wo. jonny, a=, 


peirs of his Body, and if he died without Illue, then 

a Rent-Charge to Moſeley, and this Rent-Charge was 

barred by the Recovery. ME 
Tenant in Tail, with Power to make Leaſes to 


commence after his Death without Iſſue, * 
1 : | | | 


* 1 
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Leale and ſuffers a Recovery; this Recovery wall bar 
the Leaſe, becauſe a Recovery doth in a manner p20- 1198 
tract the Eſtate-Tail, ſo that the Remainder, no2 any Thing mY 
out of it, cannot take Effet: | 108 
And in Chancery it hath been held, that if a Truft be (4380 
limited in Tail with Remainders over, if the Ceſtuy b "11808 
que Truſt ſuffer a Recovery, this will bar all the Truſts ” a 
in Remainder, though there be nos Tenant to the Pꝛetipe 111 
in Law, &c. i 
4 Recovery bars all Remainders and the Dependencies 
of them; ſo that it hath been held, that if a Term fo! 
Pears be granted to commence after the Death of J. 8. 
without Jſſue, and afterwards an Eſtate is granted to 
J s. and the peirs of his Body, that J. S. may bar 
this Leaſe by a Recovery, notwithſtanding it was grant: 
ed befoze the Eſtate-Tail was created; and fo it was held 
in the Caſe of Southam verſus Clarke, although in the Caſe 
of Gooden and Clarke it was held otherwiſe, and ſo that 
Caſe is doubted. 
So that they concluded; that if it be a Term attendant, 
it is certainly barred by the Recovery; if ft be a Term 
in Gols, it is void in its Limitation; and to make it 
partly attendant ſo long as it went with the Eſtate, 
and then to leap off and ſubſiſf by it ſelf, would be a 
very ſtrange Conſtrution, and the May to - bzing in 
Perpetuities; which the Law abhozs, and would be con. 
trary to the Reaſon which alloweth the Intailing of a 
Truſt of a Term, ſo long as it attends the Inheritance, 
which ts becauſe then it ſtands and falls with the Inhe⸗ 
titante, and ſo there is no Danger of any Perperuity: 
Curia adviſare vult. 
Afterwards in Hillary Term following, the Lozd Chan Poſt Caſe * 
telloz, the two Chief Juſtices and the Chief Baron, 
gave their Opinions ſeriatim; and the Judges were all 
tee ok Opinion, that the Limitation to Charles was 
void; and they went upon Child and Baily's Caſe, and 
held that the Limitation over of the Truſt of a Term, 
after it was limited to a Man and the Heirs of his 
Body, though it was upon a Contingency, was void; 
and that they would not carry it farther than the Judges 
had done in Matthew Manning's Caſe. | 
But Chief Juſtice Pemberton ſat3, that ſuch a Pꝛobi - 
fion might have been made well enough another Way, and 
that had been by creating two Terms, _ viz. to have 1t- 
mited a Term fo? ſixty Pears to this Duke and the 


. Hetrs 
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_ Heirs of his Bodp; pꝛoviſo that if the Lozd Moltraves 
ould die without Illue, whereby the Dignity Gould 
deſcend upon him, then that Term to ceaſe, and a new 
Term to ariſe, to be in Truſt fo2 Charles and the Heirs 


ok his Body, &c. and this would have been well enough, 
Vide poſt Caſe 87. 


— — 


n 


(850 Spyinnock verſus Criſp. 
8 TAI Defendant married the Plaintiffs Mother, who 
of — -. was Executrix to her kommer Pusband (the Father of - 


228 65. the Plaintiffs) who deviſed the Sum of Cuo hundzed and 

Poſt Caſe 25 5, fifty Pounds amongſt the Plaintiffs (thꝛee of his Chil: 

: D2en) who being bzed up by the Defendant now ſued fo2 
FF, thoſe Legacies. : Ce 

The Dekendant alledged that he had maintained them 

fo2 ſeveral Pears, and given them good Education, which 

coſt him much moze than the Intereſt; and that he had 

bound one of them App2entice, and given Seventy Pounds 

with him; and fo? this he pzayed, that what it ſtood him 

in moze than the Intereſt, might be allowed him out 

of the Pꝛincipal. — | 

But the Court would not allow any Thing out of the 

Dꝛincipal towards their Maintenance, but only the In⸗ 

tereſf, by Reaſon that the Defendant had married the 

Mother, who was bound to maintain her own Childzen, 

but fo2 the Seventy Pounds which was paid to put 

one of them Appzentice, that was allowed out of the 

Pꝛincipal. e 


Hunt & Pit ver ſus Pit. 5 
(86) a 


A TOs poſſeſſed of a Term fo2 Years, conveyeth it 
rom vio to Truſtees in Truſt koz her ſelf, and then taketh 
Term in Hugband. And the Queſtion was, Whether oz no the 
Truſt pur le u sband had Power to diſpoſe of this Truſt of the 
ne ood! a 


. 


Poſt Caſe 157, 
174. 


And it was ſaid per Cancellar', that it Had been always 
held, that the Pusband had no Power of a Cruſt fo? 
the Wife of a Term fo2 Pears; but in the Caſe of 
Ante Caſe 32. Sir Edward Turner, this Point came befo2e the Lozds, 


1 Rep. and the Lo2ds ruled it otherwiſe (contrary to his Opint 


— Cn UT ER" 4 ESP de 
n Curia Cancellariz. 

on); and ſince the Lozds had fo done, they had altered 
the Law in that Particular; and therefo2e he declared his 
Opinion to be, that the Þusband had Power over this 
Truſt of the Term; and though it appeared in this 
Caſe, that the Husband had Motice befoze the Marriage, 
that the TUite Had ſettled the ſaid Term in Truſtees, yet 
that would not Hurt Him, becauſe if the Law be, that he 
ſhould have Power of it, his knowing it would in no So2t 
pꝛejudice him. = 5 

Sut if a Man bekoze Marriage be made a Party to pon Cage 88. 
diſpoſing of a Term koz Years, in Truſt koz his Wife 
fo) her Jointure, oz fo2 ſeparate Maintenance, oz do make 


an Agreement not to diſpoſe of it, there it ſhall not be in 
his Power to diſpoſe of it. 


D E 
Term. 8. Hill. 
N 1681. 
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73 Charles Howard werſus Henry his Brother, Duke 
„ of Norfolk. 


Ante Caſe 64. I \ HE Low Chancello2 gave his Opinion contrary 
to the Opinion of the thzee Judges, that the Li⸗ 
mitation to Charles was good; fo? although there 
was a Limitation to Henry and the Heirs of his 

Body, yet that was upon a Contingency which was to de: 


termine in a ſhozt Time, to wit, in the Life of Henry; 7 


and as koz the Reſoltition of Child and Baily's Cale, there 
-Cro. 461. were ſeveral Circumſtances in that Caſe which were not in 
this; fo2 there one Reaſon given in Rolls Abzidgment was, 

becauſe the Devile to the firſt Man was to him and his Al 

ſigns, which in a manner gives a Liberty to diſpoſe of the 

Term, and then the Deviſe was of all his Title and Inter⸗ 

eſt in the ſaſd Lands, which ſeems repugnant to a Limt- 

tation over; and it appears by the Reco2d of that Caſe, 


that the Term had been ſeveral Times afligned, and there 


were ſeveral Purchaſers befoze the Cauſe came in Que- 
ſtion, which was fifty oz ſirty Pears after the ſaid Settle- 
ment; but admitting that the Caſe had been the lame. 
yet there have been different Opinions ſince in Weſtmin- 
ſter-hall ; and he cited a Caſe between Wood and Saunders» 
adjudged by the Lozd Keeper Bridgman, afliſted by wa 
4 | 


„ 
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ford and Twiſden, where a Truſt ok a Term was limited 
to the Father fo2 Life, then to the Mother koz Life, then to 
the Son John, and the Heirs of his Body; p20vided that 
if John ſhould die without Jfſue in the Life of his Father o2 
Pother, then the Truſt ſhould be fo2 Edward the ſecond 
Son; and it fell out that John died without Iſſue in the 
Life of his Father ; whereupon after the Death of the Fa- 
ther and Mother, Edward pꝛeferred his Bill fo2 this Term; 


and it was decreed to him, by Reaſon that, although there 


was a Limitation to John and the Hetrs of his Body, yet 
it being upon a Contingency which was to determine in 
the Space of two Lives, it was held well enough, which 
was a ſfronger Cafe than this; fo2 here it is to determine 
in the Space of one Like; and he ſaid he could not tell how 
to difference this Caſe from what my Lozd Chief Juſtice 
Pemberton admitted, which was, that this P2oviſion might 
have been well enough made, by limiting one Term to 
ſpzing upon the Determination ok another; fo2 there is the 
ſame Reaſon to limit one Truſt of a Term to lpzing upon 
the Determination ok another. | 4 


And he ſaid that in every Caſe, where upon a Contingency 


a Fee might be limited upon a Fee, upon the ſame Contin⸗ 


gency the Truſt of a Term might be limited after ano- 
ther Truſt of the ſame Term; and that is the Reaſon of 
Pell and Brown's Caſe, viz. That although there was a Fee 
limited bekoze, yet it was upon a Contingency, which was 
to determine in the Life of a Man, and therefoze held 
= good. . ? 3 n | 

And he ſaid it would be very inconvenient, ik over fri 
Conſtrukions ſhould be made to deſtroy the Limitations 
of Truſts of Terms;  fo2 ſuppoſe a Man hath a Term 
fo Pears, and makes a Marriage Settlement, and aſſigns 
the Term in Truſt fo2 him, his Executozs and Admint- 
_firatozs, until the Marriage; and after the Marriage, then 

upon ſuch other Truſts as are agreed upon; no Man ever 
lad that this Limitation was void, becauſe it was firſt li⸗ 
mited to a Pan, his Erecutozs and Admfniſtrato2s, there 
being a Contingency to determine it in a ſhozt Time. 

And as to the Dbjeftion that was made, here ſhall it 
ſtop? fo2 if it may be good after a Limitation to a Man 
and his Heirs, determinable upon a Contingency to hap- 
pen in the Space of one Like; fo likewiſe fo2 two Lives, 
and ſo to twenty Lives. To that he anſwered, that Weſt- 
minſter-hall will quickly op it, when they find it tends to⸗ 
wards a Perpetuity, oz when "ry find any Jnconventence 

in 
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in it; but 


5 the Death of the Lozd Moltraves. #19 


Truſt of a 
Term limited. 


| 
[ 
| 
| 
| 
| 
| 


ft the Confingency is to determine in one oz 
two Lives, Pinio 
on the whole Matter, that the Plaintiſf ought to have the 
Term decreed to him, and an Account ok the Pꝛollts fince 


- 


Bult, by Reaſon the Judges were of a contrary Opinion, 


he ſiiſperſded the Entering up of the Dectee tin he chould 


farther conſtver of it, and it may be he might at laſt 
think fit to adjourn it into Parliament. 
Note, That one Thing, that moved him to give this 


Dptnton in this Caſe, was, becauſe at the Time of the 


taking of this Settlement the Lozd Moltraves was a ve: 


ty weak Man, and ſo it was no remote Expettation that 


he ſhould die without Iſſue. 


Bullock verſus Knight. 


FT 7111iam Bullock poſſeſſed of a Term fo2 1000 Pears 


the Daughter of Sir John Knight,) grants this Term to 


Sir John Knight, in Truſt fo2 William until the Marriage, 


and then ko: Henry during his Life, and no longer, and 
after his Death koz Bridget during her Life, and no lon⸗ 


ger + and after their deceaſe, then to the Jſſue of their 
two Bodies, to deſcend in Nature of a ſpecial Jntail, ſo 
long as they continue in rerum Natura; and fo2 Default of 


ſuch Iſſue, then in Truſt koz the Executozs of Henry, 


* 


during the Nemainder of the laid Term? 


The Marriage took Effe#, and they had Iſſue; Henry | 
an gned all his Eſtate and Jutereſt, &c. to the Defendant, 


and then died, and Bridget and the Jfſue died; and the 
Plafntiff took ont Letters of Adminiſtration to Bridget 
and to the Jffue ; and the Queſtion was, Which of them 


had the beſt Right to the Remainder of this Term. 
On the Plaintiff's Part it was urged, that if the Iſ- 


fue took any Eſtate th this Truſt, that then he had a 
good Title as being Adminiſtratoz to the Jſſte ; fo2 if he 
took any Thing he took all, and the Remafnder over to 
the Executozs of Henry was void. And if the Jfſue could 


take nothing, but the Limitation to them was votd, then 


the Truſt of the whole Reſidue of the Term was veſted 
tn Bridget by Survivozſhip, and then the Plaintiff had a 
Title as being Adminiſtratoz to Bridger. 7 


e and to he wos of Opinion up 


(upon the Marriage of Henry his Son with Bridget 


—— TT. 
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Fo2 the Defendant it was urged, that the Jſſue could 
take nothing, but the Limitation was void; fo2 Iſſue ſhall 
not take by Way of Purchaſe in this Caſe, but ſhall 
be taken as Wows of Limitation; and that Way the Iſſue 


cannot take, fo2 that would be to make an Intatil of a 
Term; therefoze if a Truſt of a Term koz Pears be 


limited to A. and his Iſſue, the whole Term veſts in A. 
then admitting that the Iſſue took nothing, then the Truſt 
of the whole Term was veſted in Bridget by Survivozſbip, 
and then although the Hugband cauld not diſpoſe of ſo 
much of the Term as was limited to her fo2 her Life 
upon the Marriage Settlement, vet this Reſidue, which 


veſted in her by Survivozſhip, the Þusband might well 
diſpoſe of. | EE. 


Ante Caſe 56, 


The Lo2d Chancello? ſaid this was a new Caſe, and he a 


would conſider of it. 5 


Horrell verſus Waldrup. 


1 SC r. . 2 6. 233 Can PF u 099) 
TY? E Plaintiff was ſued in the Eccleſiaſtical Court fo? regacie 


Legacics, and pꝛekerred his Bill here to be indempni⸗ 


fied in the Payment of them; and the Defendant Demur⸗ ,.... 


red, becauſe the Conuſance of Legacies belongs to the Ec- 
_ fleliaſtical Court, and they will take care to indempniky 
the Party in Payment of them. 18 

But the Demurrer was over-tuled, becauſe this Court 
hath the pꝛoper Conuſance of Legacies, and in ſome Caſes 


this Court will take care fo2 indempuifying the Execu⸗ 


oz 02 Adminiſtratoz, where the Ecclefiaſtical Court can⸗ 
not, and will make a Legatee refund, it Debts appear 
afterwards, ik the Legacy be decreed by this Court; and 
this Court will give Jnteref fo? a Legacy, which that 
Court doth mot, and the Plaintiff hath an Eleeton to ſue 
here 02 there ; and this Court holds Plea of Legacies 
by the Rules of the Civil Law, and therefoze a Lega- 
10 given upon Condition, that if the Party marrp, then to 
. this is a void Condition, becauſe by the Civil 
aw all Conditions againſt Marriage are unlawful. 


Rogers 
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Rogers verſus Seale. 


Diſcovery of | HE Platntiff derfves his Title under one Jo. Pope, by 


Writings. 
Ante Caſe 25, 
47. 


a Mill in 1659, and exhibited his Bill to diſcover 
Uilritings in the Defendant's Hands. os. 5 
The Defendant pleaded, that he purchaſed the Lands in 
Queſtion of the ſaid Jo. Pope in 1675, fo2 1001. without 
Notice of the Plaintiff's Title, and demands Judgment, 

The Plea was over-ruled upon this Difference : Where 
the Plaintiff hath a Title in Law, there though the Defen: 
dant doth purchaſe without Notice, yet he hall diſcover 
CUritings ; but otherwiſe it is if the Plaintiff hath only a 


Title in Equity; fo2 there if the Defendant purchaſed with: 


OD 


Lord Chan- 
cellor : 


Survivorſhip. 


Ante Caſe 23. 


out Notice, he ſhail never diſcover, no: make good the 
Platntiff's Title. f 


Thickneſſe verſus Vernon. 


W HERE there ate Joint Tenants oꝛ Joint Erecutozs, 
this Court will not take away the Benefit of Survi- 
vozſhip that the Law gives; but if there be any Moꝛds to 
differ it, 02 in Cale of a Mill any Intent of the Teſtatoz 


Poſt Caſe 178. ppear to the contrary, then this Court will not permit 


the Benefit of Survivopſhip. And a Caſe was cited by the 
Lo2d Chancelloz, which was decreed befoze the Commiſtion- 
ers, who called Chief Juſtice Rolle fo their Aſſiſtance, where 
Lands were purchaſed in Truſt fo2 two Perſons equally 


(and did not ſay equally to be divided); and decreed at firſt 


that the Truſt ſhould ſurvive, but afterwards upon a Pill 
ofReview, by the Conſent of Rolle, that Decree was reverſed. 
And a Difference was offered in Relation to Survivo? 


 thip, where a Deviſe was jointly to Executo2s, and where 


(92.) 


Mortgage re- 


deemable. 


it is to Reſiduary Legatees, that in one Caſe there ſhould 
be Survivozſhip, and in the other not; but the better Opini⸗ 
on was, that there was no Difference, but it was all one. 


Caſe was cited per Cancellar', where an Eſtate was 
made by Way of Poztgage, with a P2oviſo that the 


PMoꝛtgagoꝛ, o2 the Heirs Male of his Body, might redeem; 


the Boztgago! died without Heirs Pale of his Body; = 
Fu 


— 
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it was decreed, that the Hetr general ſhould redeem upon 
the Payment of the Pꝛincipal Money and Jatereſt ; fo2 
where a MWo2tgage is once redeemable it is always re⸗ 
deemable, without a new Agreement to the contrary: 


(93.) 
II was ſatd per Cancellar,, That where a Covenant was rower. 

made to ſtand ſeiſed to Uſes; and a Power rated there- * Ce. u. 
by to make-Leaſes, (which is void at Law) that Leaſes "7" 
being made by Utrtue of ſuch a Power, it was decreed in 


enjoy their Leaſes; 


* +4 om 
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(940 


PON the Ack of Diſtribution fo2 Inteſtates E- en, Lord 
ſkates, theſe Points have been reſolved. as it Keeper. 
was affirmed to me by Pz. Keck and My. Moſeley, 
&c. | ; | | 
1. That the Cuſtomary Part, belonging to the Admini⸗ 
ſfratoz of a Citizen of London dying Inteſtate, is not 
within the Ac, becauſe the Cuſtom of London being ſaved 
by the At, the Cuſtomary Part ſhall go wholly to the Ad⸗ 
miniſtratoz as it did bekoze; and ſo it hath been reſolved 
at Common Law, and in Chancery. 
2. That where a Man makes an Executoz, to whom he 
deviſeth all the Reſt and Reſidue, &c. and this Executoz 
dieth befoze the Teſtato?, he, that takes Adminiſtration. 
cum Teſtamento annexo, ſhall be liable to make Diſtribution 
or this Surplus within the AX of Parliament. 


3. That if a Child dieth, and the Mother adminiſters, ſh 
= not be compellable to make Diſtribution to any of the 
Nothers and Siſters of the Inteftate. 


D E 


— 8888 s 


( 95.) 


Mort 
able. 


gage 
when redeem- 
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Howard verſus Harris. 


being Tenant fox Life, with Rematider to Henry 
his firſt Son, ſold the Lands tn Queſtion to the 
Defendant ; afterwards he dying, his Son Henry de⸗ 
fcated the laid Purchafe by UGirtue of the (aid Settlement, 
and in the Pear 1670 moztganeth the ſame to the Defen- 


dant fo; Five hundzed Pounds, and then ſettles the ſame | 
upon his Wife, the Plaintiff, fo; an Addition to her Join. 


ture voluntarily; afterwards the ſaid Henry Howard takes 
up Five hundzed Pounds moze of the Defendant, and in 
the Deed tle Pꝛoviſa is, that if he oz the Þzirs Male of 
his Podp ſhould pay, &c. then to be void ; and a Cove- 
nant that no Perſon ſhould redeem but he and the Þetrs 
Wale of his Body, and covenanted likewiſe that the Po⸗ 
ney ſhould be paid prout, 

Henry Howard dies without Iſſue Male, and the Plaintiff 
being his Widow, and intitling her ſelf by Uirtue of the 
ſaid Deed of Settlement, pꝛekerred her Bill to redeem ; 
and a Redemption being decreed by the Loꝛd Chancelio! 
Finch, the Cauſe was now reheard. 

On the Dekendant's Part it was inſiſted, that here being 
ercluſive Mozds, no Perſon excluded by them ſhould te- 
veem ; Ka the nen being Maſter of his own n night 


0: Robert Howard, by a Settlement in the Family 


4 
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might part with it upon what Terms he pleaſed; and 
here it did plainly appear that his Intent was, that no 
perſon but himſelf and the Heirs Pale of his Body ſhould 
cem. 25 | | . | 
at the Lozd Keeper confirmed the Decree; koz it 
being a Security foz Money once, and there being a Co- 
venant to pay the Money, by which Covenant the Mo2t- 
gag02 and his Erecutozs were perpetually obliged, and 
ieſides there being no Conſideration paid fo? this exclu⸗ 
five Covenant, he decreed a Redemptton accozding to the 
fonmer Decree ; but ſeemed. to be of Opinion that if 
there had been any particular Agreement, and a Con- 
ſideration paid, thoſe extluſive WMozds might have 
been effeckual; but others were ok Opinion, to the Ton⸗ 8 
trary; fo2 once a Woztgage and always redeemable, Pat C4. 
and no Negative Wo2ds ſhall erclude the Moztgagoz. _ 
And it was compared to a Diſtreſs fo2 Rent, that al⸗ 
though there be a Covenant in the Deed, that if the 
Rent be behind, the Party may diſtrain and hold the 
Diſtreſs irrepleviſable, that notwithſtanding the Party 
may replevy. | - 
But a Caſe was cited by Pz. Solicitoz in the Houſe _— 
of Lows, that where a Man made a Putchaſe, and an 280 b. 
agreement was made between the Gendoz and the Uendee, 
that in cale the Purchaſe Money were repaid within ſe- 
ven Pears, that he would reconvey, there ik the Money 
be not repaid in the ſeven Pears, the Party is net 
bound akterwards to reconvey, there being no Intereſt 
do be paid, noz any Covenant to pay the Money. 


Thexton verſus Betts. (96) » 
1 Plaintiff's Teſtatoz being Incumbent of a Par- a, 
ſonage, and having a Szant of the nert Avoidance, mortgaged. 
moztgaged the next Avoidance ko: Twenty-five Pounds; 
he being Dead, the Plaintiff is his Executoz, and 
Vought his Bill to redeem; and the Dekendant de⸗ 
murred. 
Ter Curiam, De ſhall not redeem, fo2 now the Advowſon 
is become in that Plight, that it cannot be transferred 
m Lau, the Party ſhall never be decreed here to transfer 
it; and the Plaintiff's Bill was to be diſmift ; but if the 
Defendant takes the Benefit of Pꝛelenting, he ſhall not 
lv ſue ko: his Money. | 


It 
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It was pꝛopoled; that though the Defendant could not 


by Law allign the next Avoidance now it is fell, and fg 


could not be decreed to do an ac againſt Law, pet this 
Court might compel the Poztgagee, upon Receipt of 
his Money, to p2eſent the Mominee of the Woztgagoz, 

But that the Lozd Keeper ſafd he would never do, for 
that would be fo2 this Court to vo the ſame Thing in 
Subſtance which the Law allows not to be done, and 


Poſt Caſe 342. might tend to incourage Simonp; and therekoze he would 


G69. 


Review. 


never do it; and he ſaid the O2zant of the next Avoidance 
comes as near apa: as may be. 


3 ver us Lord Maxefield, 


Pe R Cur, In a Bill of Review all Things are to be per: 
koꝛmed accoꝛding to the fozmer Decree, that do not extin⸗ 
guiſh the Bight ; otherwiſe the Mon-perfo2mance is a 
good Plea in Bar, as if TUritings are to be bꝛought into 


Court oz Coſts paid, but not to releaſe the Right oz 


make a Conveyance, becauſe that would Deſtroy the 


— bꝛinging in Writings accozding to the Decree 
(ought to be reverſed, no? giving Security fo2 the Coſts in 


the Bill of Review, was pleaded in the Cauſe between 
Okeover and Poole. Ef 1 


.* 
. o 
— 
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and the Queſtion was, Whether his Adminiſtra- . 26. 
to ſhould have it oꝛ not? And Reſolved that he — 1 8 


Clarke verſus Jevon. 099.0 
A. Grant, poſſeſſed of a Term fo? Pears of Houſes in — 8 
the Strand, moztgageth them to Hynde, and then ſells 

the Equity of Redemption to the Defendant z afterwards 
the laid Da. Grant ſells the Equity of Redemption to Geo. 
Dewy, the Plaintiff's Teſtatoz, who mo2tgaged the ſame 
to Sandford; the Defendant Jevon buys in Sandford's Mott: 
gage, paying him his P2incipal and Intereſt; Geo. Dewy, 
dies, and the Dlaintiff being his Erecuto? pꝛekerg bis Bill 
ugalnſt the Defendant to redeem. 

The Defendant pleaded, that befozz Da. Grant ſold the 
Equity of Redemption to Dewy he ſold it to her fo2 One 
hundzed and fifty Pounds, which ſhe had bona fide paid, 
and that the had ſince purchaſed in the Eſtate in Law of 
Sandford, and ſo demanded Judgment whether the ſhould 
ahſwer. 

And by the Lozd Keeper ſhe muſt anſwer ; fo2 though 
it be true generally, where a Purchaſer of an Equity with- 
out Notice gets in an Eſtate in Law, no Redemption 
(hall be againſt him; pet here Dewy having taken in the 
Old Woztgagne, and this Mortgage to Sandford being made 
by him, there is no Caſe where a Yan ſhall be hindered 
from redeeming his own Yortgage. "EY 


Deviled to B. Twenty Pounds to put him out Ap- Lex Legatee dieth Les d. /<7 
pꝛentice, when he ſhould come to the Age 3 . 5 
o ſeventeen Years, and he died beſoze that Age ; bie. — . 
e WY Fa 4 if 
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100.) : ST 
1 Leflee fo2 ſirty Years moꝛtgages his Term to 
deems from a | B. and then acknowledgeth a Statute to C. and 

uſee of a | 0 


8 then confeffeth a Judgment to D. and dieth; 
is ar" Fig | C. the Conuſee of the Statute payeth off the 
prior Mort- Moztgagee, and takes an Aﬀignment of the Moꝛtgage; D. 
5 pꝛeke rreth his Bill againſt C. to redeem the Woztgage; 
and the Queſtion was, Whether D. ſhould pay only the 
Money due upon the Mo2ztgage, oz that, and what was 
due upon the Statute, befoze C. ſhould be compellable 
to aflign, And per Curiam, C. muft aflign upon Payment 
of the Yoztgage Money only, fo; when A. the Poztga- 
g92 died, the Equity of Redemption of this Term was 
 Uſſets in Equity; and as the Judgment ſhall be ſatisfied 
bp Aﬀets in Law befoze a Statute, fo it ſhall in Equity, 
und though the Conuſee of a Statute hath got the Al 
ſignment of the Moꝛtgage, yet that ſhall not take away 
the Bight of Puozity, which the Judgment hath by the 
Note; The Reaſon of this ſeems to be, becauſe the Term 
was Perſonal Aſſets. : : 


RH KLE. 
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— 


— 


Blithe's Caſe. 

5 (101.) 
Midow having one Child, and being poſſeſſed Mager of the 
of a Term fo? Pears, juſt befoze her Marriage 288 Jo. 
with the ſecond Þusband, aſſigns this Leaſe to power execu- 
two Truſtees without the Pꝛivity of her Pus⸗ ted by a Feme 
band, in Cruſt that ſhe ſhould receive the Pzofits during er. 


a -- 


Life, and afterwards in Truſt foz her Child ko; Life, and . . ue. 


Je 2. to tA 


afterwards upon ſuch Truſts, as ſhe ſhould by any Trittng PIE, Co L447 


5 = 1 
ſigned in the Pꝛelence of two Witneſſes declare and ap. 72 © 
point, and then marrieth : : „ö. Fore 
The Husband enjoyed the Leaſe fo2 ſeveral Pears du⸗ > - a8 
ting the Life of his TUife, and after the Death of the TUtfe * 7 
the Child received the Pꝛofits during his Life. = 304. Ae. / 
The Wife, during her Coverture by the ſecond Þugband, -/----- A N 
by Deed under Hand and Seal, in the Pzeſence of two , . 
Witneſſes, appoints the Truſtees after the Death of the 
Child, to permit the Defendant to receive the Pzofits 
wy the Reſidue of the Term after the Death ef the 
„The Plaintiff, being Adminiſtrato2 to the Husband, pe. 
fers his Bill againſt the Truſtees, to compel them to al⸗ 
lign to him. Whereupon it was held, 
1. That this Leaſe being a Thing of ſmall Ualue, a- 
bout 31. per Ann. and there appearing no Treaty of Mar⸗ 


riage, 


9 j 1 5 1 7 
2 6 g 
e 
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riage, noꝛ any Contemplation of this Leaſe, no2 any Agree, 
ment concerning it with the Pusband, that the Aſſignment 
made to the Truſtees was not fraudulent againſt the 
Pusband, but that he ſhould be bound by ft, fo as that 
the Child after the Death of the Wife ſhould hold it, and 
8 * had then limited it over, the Þusband had been bound 
y lt. : | 

2. It was held that the Execution of this Power by the 
Mike after Marriage was void; and fo the Plaintiff who 
was the Adminiſtratoz of the Pusband had the Decree; 
Ni cage z: not but that a Feme Covert may in many Cales execute 
* a naked Power; but here this Power was coupled with 

an Intereſt, which Intereſt by the Parriage did veſt in 
the husband; fo2 the Reſidue of the Term being not dil 
poſed of in the firſt Settlement, was a Truſt fo2 the Wife, 
and by Conlequcnce was by Marriage a Truſt fo? the 
Dusband, which the Wife could not diſpoſe of without him. 


—— 


Baker verſus Orlibeare, a Barriſter of the Middle 


(102) Temple. 
rr ary PHE Platntiff being Leſſee of a Houſe from the Com- 
4 piny of Carpenters (in which there was a Clauſe of 


Forſeivare for Fozkeiture f02 Non-papment of Rent, and alſo fo2 not Re- 
of Benz. che büfring within three Months after Notice) makes an 

Tenant com- Undet⸗Leaſe to the Defendant ; the Plainttſt's Leaſe be⸗ 

1 OG {ng avoided by the ſaid Company fo2 Non-payment of Kent, 

he took a neu Leoſe, and then did requeſt the Oekendant 

to take a new Leaſe trom him, which the Defendant ke⸗ 

fuſing, tte Plaimiſf yreferred his tif, to compel him to 

take a new Leaſe, which was ſtrengly oppoſed by the Of- {| 

fendant's Counſel ; fo? that although it was frequent that, 

where a Lefſo2 took Advantage of a Fozfeiture, the Lelce 

might compel him to grant a new Eſtate; pet it was ne⸗ 

ver known that in that Caſe the Leſſo2 could compel the 

'Tenant to take a new Leaſe. But it was anſwered, that 

Caſe is not like this; fo2 there it was the Ait of the Leſio2 

to avoid the Eſtate ; but in this Caſe it is not the at 

of the Lefſo? (the Plaintiff) but of the Company, who ate 

the Head Landlozds; and although it may be occaſioned by 

the Default of the Plaintiff, viz. in not paying his Vent, 

pet there is a great Difference between an Ac and a Ol 

fault; fo2 it would be very hard where the Head Landlo:D 


takes an Advantage of a Foxfeiture by the Default 45 
| I | | ” 
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meine Landlo2d, that all the Under-tenants ſhould be there- pon cate: 28. 
by diſcharged ; and fo it was decreed that the Defendant = 
Gould take a new Leaſe fo2 ſo much of the Term as was 1M 
+=" 6h with the ſame Covenants as were in the old Cs 11 
caſe. 9 


(103.) 

R. Solicito2 cited a Caſe of Patrick and Dee, where Executor Con- 
IVI an Erecuto2 pleaded Fully adminiſtred to an Action deck Jude. 
bought againft him; whereupon the Plaintiff pzeferred his depending or 
Bill in this Court fo2 Otſcovery of Aﬀets ; and whilſt the Piſcovery of 
Suit was depending in this Court the Erecuto? confeſſed er. 
Judgment to another Perſon; this Court cauſed him to 
pay the whole Debt, koz that the Party ſhould not ſuffer 
by an Aﬀ that was done to defraud him whilſt he was pꝛo⸗ 
feeding in this Court. 


The Lord Paulett's Caſe. (t04.) 


TY L 02d Paulett in a Marriage Settlement raiſeth a xyciraverabe- ws 
1 Term of Five hundzed Pears in Truſt, that out of aefit del Por- 
_ Poofits, Leaſes, Sales oz otherwiſe, the Truſtees ſhould . 
raiſe 40001]. apiece to younger Sons and Daughters, to 
be paid them at the Age of 21 Years, oz their Parriage, 
'Q as he ſhould diret in his laſt Will and Teſtament; 
and after the Sums ratſed, the Term to merge in the 
Reverſion. At the Time of executing the Deed, his CUill 
was dzawn with the Bequeſts as afozeſatid, relating to the 
Cruſt; one of the Childzen died befoze One and twenty 
Years unmarried, her Adminiftrato2 demands the ſame, 
as the Chattels of the Party deceaſed. 
The Court decreed, that it ſhould accrew to the Bene: 
lit of the Heir, out of whoſe Eſtate the Term was to be 
— giving Reaſons and making the Difference as fol- 
Firſt that peruſing all Pꝛecedents offered, he found 
none that came up to this Caſe, making a great Dif: 
erence between a Legacy and a Truſt; that if it had been 
a Legacy by (Mill, Legacies are governed by the Rults of 
the Law; but where Sums are to grow out of a Truſt 
ofa Term, the Will of him that created the Truſt is 
to be obſerved ; and although this was by Will, yet the 
b ul and the Truſt relating to one another, and execu⸗ 
ed at the ſame Time, it ſhall be conſtrued upon the Truſt; 
and 
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dition, and the Conſideration of advancing the Pounger 


the Peir of the Family, out of whoſe Eſtate the Truſt 


beſides it could not be intended that the Truſtees ſhould 


and the Truſt fo: ſuch Purpoſes being of a Term car; 
ved out of the Inheritance, it ſhall accrew to the Heir, 
being moze reaſonable an Jnheritance of an Heir {ould 
be reſpeited, than ik it had been oziginally Goods and Chat: 
tels, ſo the Eſtate of an Executoꝛ; farther alledging that | 
theſe Sozt of Settlements, concerning moſt of the great 

Families of England, being made upon a So2t of a Con: 


Childzen of ſuch Families, the Condition and the Rea- 
ſon of the Advancement being pzevented by Death, it 
was moze Reaſon that it ſhould be fo2 the Benefit of 


was created, than that an Executoz ſhould go away with 
fuch Sums, that okten is a Stranger to a Family; 


be charged with ſuch Sums p2eſently, when the Time of 
Jaayment is not cured, and only Maintenance afligned 
in the mean Time; in this Caſe the Money was not 
actually ratſed, and the Executo?s would compel them 
to raile it. > 1 


as, + 
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Earl of Winchelſea verſus Norcliff & al. (105. 
N this Caſe theſe Queſtions did arfſe upon the Ad da Oben. 
fo2 Diſtribution of Inteſtate Eſtates. | | 

1. (Uhether the Szandmother ſhould have an equal Digribution. 
Share with the Bꝛother oz Siſter? And it was laid ſhe 

ſhould, becauſe ſhe is two Degrees from the Inteſtate, 

and lo is a Bꝛother oz Siſter, computing the Degrees 
acco2ding to the Civil 02 Canon Law, viz. one Degree 

to Father, another from him to the Bzother, and ſo the 
Ctandmother is but two Degrees, one to the Father, ano- 

ther to the Gzandmother, 


But the Loꝛd Chancello2 ſeemed clear, that the Gzandmo- 
ther ſhould have no Share. 
_ 2. Whether a Bother of the half Blood ſhould have an 
equal Share with a Bother of the whole Blood 2 
And per Cancellar', he ſhall not, but thall have only half ron Caſe 124. 
a Share, and fs he ſatd it was held in the King's Bench; 
and ſince that there being a Cauſe in the Exchequer, where 
this Point being in Queſtion, the Barons conſulted with 
lim, and he infomed them of the Refolntion in the 
unte Bench, and they ruled it accoꝛdingly in the Er⸗ 


quer. Quære (Whether it be not ſince reſolved, that be 
bull have a whole Share. | 


3. The 
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3. The Inteſfate was an Inkant; and the Father of the 

Inteſtate leaving a great Perſonal Eſtate to him, made 
Truſtees, the Truſtees purchaſed Lands fo2 the (ſe of 
1 the Inteſtate, in Caſe he accepted thereof when he came to 
| Age; and he dying befoze he came to Age, the Queſtion 
| was, (Thether this was Perſonal Eſtate to be diſtribu⸗ 
= ted, 02 whether the Lands ſhould deſcend to the Heir? 

= And as to this Point, the Court was doubtful, but 
= ſeemed to incline, that it ſhould go to the Heir, and ſhould 
not return to the Perſonal Eſtate; there appearing no Fraud 
in the Truſtees, b& that they had well erccuted their 
Cruſt; but of this the Court ſeemed moze doubtful. 

4. A Leviſe to the Heir, paying 3001. to another Þ20- 
ther within the Space of thzee Pears, and ik he did not, 
that then the other Bꝛother ſhould have the Land; the 93o- 
ney is not paid; and the Queſtion was, Whether the 
other Bother ſhould have the Land? And the Lozd Chan: 
cello: ſeemed to think that he ſhould, becauſe this is a Lt- 
mitation over, and not like a Condition to redeem upon a 
Moztgage; but it was averred by the Pꝛadtiſers at the 
Bar, that it had been often Ruled in the Times of the 
Lo2d Nottingham and Bridgman, that this was but in the 
Nature of a Penalty to enfozce the Papment of the Po⸗ 
ney, and though the Money was not paid at the Day, yet 
if the Party came afterwards and paid the P2tncipal and 
Intereſt, that he ſhould have the Land. | 

It was o2dered, that all theſe Points ſhould be ſtated 
into Caſes, and then he would confider of them and give 
his Reſolution. 3 


(406. Griffith Der ſus Jones. 42 1 
3 A Van made his Will, and gave ſeveral Legacies to 
een. 2 ſeveral of his Relations, and after his Debts and 


Poor Kindred, Legacies paid, he gave the Surplus to his Bꝛothers and 
Siſters Childzen and G2and-Childzen, and the reſt of his 
poo2 Kindzed, at the Diſcretion of his Executo2s. 1 

Two Mueſfions. 1. How far the Wozds poor Kindre 

ſhould extend? And fo2 that, Reſolved that it ſhould car: 

ry one Degree farther than he had expꝛelled, and no 

farther. oy | * 

It was ſafd, that of late it hath been held, that! . 

Man gives his Perſonal Eſtate amongſt his Rind2ed, fin 

the Devile ſhould be governed by the At of Diſtributio? 


0 + 
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of f Intettates Eftates : but this being a Will he ſaid dhe 
would extend it one Degree farther than the Teſtatoz had 
expꝛeſſed. 

He held that the Childzen and Gzandchildzen, and the reſt 
of the poo2 Childzen, ſhoitld have equal Shares; and that 
the Executozs ſhould have no Power to give moze to one 


than another, „ the — at the Diſcretion of 
my Executors. 


Cooke verſus — a 4 4 £2. 5 


1 bound in a Bond, d n Principal and Contribution. 
the other two Sureties; afterwards a fourth Man 


becomes bound to the Dbligee, that if the other thꝛee did 
not pay accoꝛding to the Condition of the Bonds, that he 
would pay; a Month after one of the two Sureties pays 
the Money, and pꝛekers his Bill againſt the fourth now 
ko? Contribution; and the Queſtion was, (Uhether he 
ſhould be bound to contribute, his being but a ſupplemen- 


tal Security? And the Yaſter of the Rolls ſcemed to think 
that he ſhould, | | 
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(108.) | 
Lord Chan- 


cellor. 


Truſt of a 
Term. 


D E 


1687. 


In Curia Cancellariæ. 


Heywood verſus Maunder & aP. 


Term fo2 Years was alllgned to Truſtees, in 
Truſt fo the Husband fo; ſo many Pears of the 


the Wife fo2 ſo many Pears as ſhe ſhould live, 


and after the Deceaſe of the Wife, in Truſt fo2 ſuch of 


their Childꝛen as ſhould be then living, and their Iſſues; 


and fo2 Dekault of ſuch Iſſue, in Truſt fo2 the Platntiff fo2 


the Reſidue of the ſaid Term, who bꝛought his Bill to have 


the Truſt executed, the Þugband and Mike being dead 


without Iſſue; wherein the ſole Queſtion was, CUhether 


this Limitation of the Truſt of a Term, after dying 
without Iſſue, were good oz not? 


Per Cur': In this Caſe it is good enough, fo2 although 


where the Truſt of a Term is limited to a Man and his 


Ante Caſe 84. 


Iſſue, it cannot be limited over, becauſe Iſſue may con- 
tinue fo2 ever, and the whole Term is ſunk in that Limita- 


tion; nay where the Truſt of a Term is limited after the 


Death of any one without Jſſue, it is not good, becauſe 
it would make a Perpetuity, and Jſſue may continue fo? 
ever ; yet in this Caſe it being upon a Contingent, which 
muſt determine in a Life, it is good enough, the Contin⸗ 
gent happening that no Ifſue was living; and that mo 
3 | | 


laid Term as he ſhould live, and afterwards fo? 
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the Reaſon they went upon in the Duke of Norfolk's Cale; 
and decreed fo2 the Plaintiff accozdingly ; and in this 
Caſe ft was ſaid, that Truſts of Terms fo2 Yeats ought 
to be carried as far as the Rules of Law will poſſivly 
permit, being now become common Settlements upon 
Parriage, many Eſtates being held only by Terms fo? 
Pears. 


Guavers verſus Fountain, in Scacc'. (109.) . 4200 
T HE Queſtion was, Whether the Court of Exchequer $cqueſtration. 

could grant a Sequeſtration after a Decree fo2 a per- 
ſonal Duty 7 3 

Jt was admitted, that in Pꝛoceſs fo2 Appearance à 
Sequeſtration was always grantable by this Court, but 
fo) a Perſonal Duty after a Decree, there were manx 
Inſtances in my Lozd Chief Baron Hale's Time, and in 
the Lozd Montague's Time, where it had been denied; and 

theſe Pꝛecedents, that had been p2oduced fo2 it, were moſt 
of them where it was the Suit of the King, which was 
admitted on all Hands, that where the King was Plaintiff 
it might be granted. N 
But by the Opinion of Baron Jenner, Heath and Powell, 
it ought to be granted; fo2 they thought that ik it might 
be granted in meſne P2oceſs, where it did not appear 
whether there was any Duty oz not, a fortiori after a De⸗ 
tree, where the Duty was adjudged and aſcertafned. 

And it being always the P2afice of the Chancery, it ought 
much mo2e in this Court. where the Plaintiff was ſuppoſed 
to be a Debto2 to the King; and they thought that the 
Jurisditton of the Court of Equity would be to little 
purpoſe, if the Court had not ſuffictent Authozity to ſee 
their Decrees executed. . | 

The Lo2d Chief Baron doubted, becauſe the Lozd Chief 
Baron Hale could never be pꝛevailed upon to grant it, noz 
the Lozd Montague, to whoſe Learning he ſaid he muſt 
greatly ſubſcribe ; but by the Opinion of the other thzee it 

was granted, 
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(1 10.) 


Lord Chan- 
cellor. 
Rent payable 


to the Admi- 
niſtrator. 


en ave DE ; 
Term. S. Mich. 
1687. : 


In Curia Cancellariæ. 


ENT of 60 l. being due to A. he died Inteſtate, 
leaving B. his Adminiſtratoz; B. and the Tenant 
dome to an Account, and the Tenant pays B. 291. 
and gives him a Note foz 31 l. an then died Jn- 
teſtate. And the ſole Queſtion was, UWhether the Admini- 


ſtrato2 of B. oz the Adminiſtrato2 de bonis non of A. ſhould 
have this Rent? And it was ruled that the Adminiſtrato? 


of B. ſhould have it; fo2 by taking a Note fo? it he had 


altered the P2operty lo as to make it due to him in his 
own Right, unleſs there had been any Debts ok the fitſ 


Inteſtate unpaid, and then this Court would have made if 


liable to ſatisfy thoſe Debts ; and they ſeemed to be of ©- 


pinion, that if a Debt be due to the Jnteſfate, and the 


Adminiſtratoz takes a Security in his own Name, altho' 


the firſt Security be not delivered up, yet in Caſe the Debt 


| Devaſtavit. 


be not paid, this will be reckoned as Aﬀets come to his 


own Hands, and will make a Devaſtavit. : 
And Finch cited a Caſe, adjudged in the Houſe of Lo2ds, 
where an Erecuto2 bzxinging Trover fo2 Goods of the 


Teſtatoz, upon an Agreement the Executoz took a Bond 


fo2 the Galue of the Goods; afterwards the Obligo? be⸗ 
came inſolvent; and this was adjudged a Devaſtavit. 
But he ſaid that Caſe differed from this, becauſe there the 
Executo2 had made as it were an abſolute Diſpoſal and 
Sale of the Goods, and therefoze took a Security at his 
Peril; but that differed from this Caſe, fo2 notwit)- 
ſtanving this Note, an Aﬀton might be bzought upon the 
Leaſe; but yet it was adjudged as! afozeſatd. * 
1 | | 
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And it was held likewiſe, that where a Lelee makes t Roll. 8. 
an erp2eſs -P2omiſe to pay Rent, oz gives a Note fo? 


it, that an Action on the Cale will lie upon the Note oz 
the Pꝛomiſe. 


5 111. 
Gay verſus Wendow. 3 
| Lord Chan- 
TP. a Woman, who had i501. given by her 20: ler 
ther, the Dekendant, upon her Marriage, gives a Fond ud 3 
pꝛivately to her Bꝛother to repay the ſaid Money; the us nage gives a 
band being Dead without Iſſue, the Delendant ſued the privats Bond, 
Pond at Law upon the Plaintiff ; whereupon ſhe pꝛekerred 
her Bill here to berelteved againſt it, being a Fraud by Rea - 
ſon it was done without the Pqivity of her Pusband. It 
was urged fo2 the Dekendant, that it was good Reaſon 
ko the Dugband oz any of his Iſſue to be relteved, tn 
caſe they had been concerned, but that there was no Rea- 
ſon that the Woman her ſelf who gave the Bond, ſhould be 
relieved. 
But o2dered. that the Bond ſhould be delivered up, fo2 
being once a Fraud no Accident of Death o2 Courſe of Time 
_Hould alter the Caſe ; and the Plaintiff was relieved not 


withſtanding it was ber own nnen dne done in 
Fraud ok the nnn, 


ed Seen ens 1 8 


N 


_ Term. 8. Trin. 
1688. 
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r * * 


: 
| 7 


8 C112.) Liſter & al W Liſtet. | 
Lord Chan- 


cellor. \HE Plaintiffs were Creditors to the Defendant's 
Baron and | Þusband, and pꝛekerred their Bill againſt the 
Tens Defendant, and ſeveral Perſons who were Debt⸗ 
o2s to the Dekendant upon Bonds befoze her 
Marriage. And 
The Caſe was, That the Defendant's Eſtate being a- 
bout 500 1. conſiſted chiefly of Bond-Debts, and, in Con: 
lideration of this Poztion, the Pusband ſettled 5ol. per 
Ann. Jointure, and died ſoon after the Marriage, before * 
the ſaid Bonds were paid oz altered, and the Wife enjoyed 
the Jointure; and not leaving Aﬀets, bis Creditozs pꝛe⸗ 
ferred this Bill. | 
Per Cur': The Bonds not being altered, the Law hath 
\ veſted the Right to them in the Mike, and are not al. 
ſets of the Husband neither in Law no Equity; and ſo 
the Bill was diſmiſſed, 


HS... = nel verſus Phil pott. 
Lord Chan- 

celler. Settlement was made, with Power of Revocation 
Power of Re- he Deed ſealed in the Pzeſence of two Witnefles, 
mon oo Cl der of a Guinea to the Defendant ; the Pꝛoot * 


F 
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— 


with the Defendant, high Wozds paſſed detween then, 
and che told him ſhe would undo the Settlement, and in 
her Anger thzew a Guinea upon the Gzotund. Po 
Per Cur': This ſhall not amount to a Revoration in 
Equity; but if it had been p2oved that a Suinea Had been 
- deliberately tendered, and the Party had at the ſame Time 
declared, that ſhe did it with an Intent to revoke the Set- 
tlement, although the Deed had never been ſcaled, oz if 
the Deed had been ſealed to revoke it, and no Guinea 


tendered ; this Court would have ſupplied the Defex of Pot Caſe 323. 


one particular Circumſtance, where it appeared that the 
Party did deliberately and adviſedly intend the Thing; 
but what was lald in a Paſſion the Court will not regard. 


* 8 ** . 8 _ Y — 
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Searle verſus Lane. (114.) 


| „„ Lord Chan- 
HE Plaintiff obtained a Decree in Chancery fo2 cellor. 


80 J. againſt the Defendant's Inteſtate, and there- Decree for a 
upon bꝛought a sci Fa to revive the Decree a. Narben 
A gainſt the Defendant. The Defendant pleaded | 
Mt be bad pald away all the Inteſtate's Eſtate, to ſatiſ- 

? Debts due upon Bond from the Inteſtate, befoze the 

7 Fa bought, and befoze he had any Notice of this De. 


cree 


that the Party who had this Power being in a PaſſionAne Caſe 72. 
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| ſhould be a Devaſtavit in the, Defendant, in paying Bond: 


that a Decree in this Court foz a Sum certain was e: 


be bound to take Notice of a J udgment at Law, although 


 thozity and Jurisdif#ion ; and thereupon decreed pro 


cree ; and thereupon the Queſtion was, Whether this 


Debts befoze this Decree 2 And this Point being ar: 
gued by Keck and Pollexfen fo the Defendant, and 
Finch fo2 the Plaintiff, it was decreed fo2 the Plaintiff 


qual to a Judgment at Law; and as an Executoz ſhall 


in an inkerioz Court of Recozd, fo much moze of a 
Decree in this Court, being a Court of a higher Au⸗ 


Quer. 
But if the Detree had been only to account, and had not 
aſcertained the Sum, it would have been no moze than 
a Judgment quod computet at Law, which is no compleat ' 
Judgment till the Account ſtated. 
This Caſe was reheard in Term. Paſchæ 1689 before the 
Los Commiſſioners, who took Time to conſider of it: 
Quære how determined. 


7 : 105 
e 
Term. 8. Trin. 
1689. 
In Curia Cancellariæ. TR 
| 115 
Lords Com- 


Man made his CUill, and deviſed all the Reſidu- miſſoners —_— 
um of his Perſonal Eſtate to J. S. and to his Executor has Ft 
Wife, nevertheleſs in Truſt fo2 his Wife, and ide been 
made the laid J. S. and his Mike his Executozss. Etae; 
After the making of this Mill, and ſir Months befoze the 
Death ok the Teſtatoz, the Wife died, and then the Teſta⸗ 
to2 died; and the next of Kin preferred a Bill againſt the 
Exetutoꝛ to have an Account of the Perſonal Eſtate, and 
inſiſted upon it, that J. S: was only a Truſtee, and had no 
Venefit intended him by the Teſtatoz. : 
But per tot' Cur the Bill was diſmiſſed, fo? the Law 
had caſt it upon J. S. by being Executoz, and there ap⸗ 


— no Intent of the Teſtato? that it n be other⸗ 


Cir verſus Garberond, cited i in Court. ( 16.) 
10 

8. deviſeth that his Perſonal Eſtate ſhould be divided — 44 
* amongſt all his Szandchildzen (02 Childzen) and after Device to all 


the Deviſe, and befoze the Death of the Teſfato? another his Children. 
Child is bon. : Poſt Caſe 262. 


_ Reſolved, That Child ſhall have a Share. 


E e 


| 
| 
| 
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(117.) 


Lords Com- 


miſlioners. 


Long Poſſeſ- 


ſion. 


DE 


Term. 8. Mich. 


1689. 


In Curia Cancellariæ. 


Knight der ſus Adamſon. 


_ there had been no Surrender. 
2 Polleſſton having gone with the Defendant 


| crit of Aiel was bzought in the Court of a 
Copyhold Mano, to avoid an Eſtate, foz that 


there fo2 45 Pears, the Court granted a perpetual Jnjunc- 
tion, fo2 that after ſo long Time a Surrender ſhould be 


p2eſumed, and the Rolls map be loſt, and no Reaſon the 
Eſtate ſhould be avoided after ſo long a Poſſeſſion ; and 
the Lozd Keck cited the Caſe of Lyford and Gower, in the 


Lozd Coventry's Time, where an Jnjuntfon was granted 


want of Livery, after a long joſleſſion ; Caſe of Roſe and 
Trelawny, 35 Car. 2. 


- (118.) 


Fraud upon a 


Purchaſer. 


in the like Caſe; and the Caſe of Pigeon and Loveday, 


11 Car. 1. where a Leaſe was attempted” to be avotded fo; 


 Galue than the Land really was of; but the Bill was dil⸗ 
miſſed with Coſts, becauſe it was the Plaintiff 8 own Laches 


that he nu. not infozm himſelf of the Ualue; and a 


Caſe 


Bill was preferred ſy a Purchaſer, to be relieved a⸗ 
gainſt a Fraud by giving a Particular of greater 
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Caſe was cited by the Lo2d Keck, where a Purchaler 
bought his Bill to be relieved where Incumbzances were 
concealed, but was diſmiſſed, kaz he ought to have p2ovt- 
dev againſt it by Covenants. But it was ſafd by Rawlin- 
ſon, that if the Purchaſer had in that Caſe had Money in 
his Þands, that this Court would have helped him, but 
pot after he had paid his Boney. 


And a Caſe was cited where a Yan conveyed his Land . , , e. 
by the Quantity of 100 Acres, be it moze oz lels, and it Ae bee, Ge. 
was not above ſixty Acres but had no Relief becauſe it? 

vas his own Laches: | = 


Birkett verſus Coward. (119) 


Deviſe was made in theſe Mozds, I give ro my Siſter Londs Com- 

H. 300 l. upon Condition that ſhe give Security to leave 100 l. miſſioners. 
apiece to her two Children, and 50 l. apiece to A. and B. 
H. died befoze the Teſtatoz; and the Queſtion was, UUhe⸗ 
ther the Legacy was loft to the Childzen, one whercof was 
now Plaintiff? „ 
It was argued by Finch, that the Conftruftion of this 
Deviſe ſhould be, that H. ſhould have the Intereſt during 
her Like, and then the Childzen, and the P?2incipal after 
her Deceaſe; ſo that although ſhe died, pet the Legacy 
ſhould not be loſt to the Childzen. - 
But per Cur*: The Legacy is clearly loſt, fo2 it was to 
veſt in H. firſt, and fie was to ſecure the like Sum ta 
the Childzen ; and Finch admitted it to be againſt him. 


Legacy loſt. 


Pens Lower ver ſus Weale. (1200 
HE Plaintiff's Father, Tenant in Tail, Cold his Lords Com- 
Land to the Defendant, and made him a Conveyance, wiſfoners. 

the Defendant taking him then to be Tenant in Fee ; the vpen a Bin 

Defendant afterwards finding that he was only Tenant of Review. 

in Tail, pzeferrcd his Bill to compel him to levy a Fine. 

and make farther Aﬀfurance, and had a Decree acco2ding* 

h, having paid his Purchaſe Money ; and it was decreed 

hat the Defendant could enjoy againſt the Uendo? 
and his Illue, and all clatming under them; the Gendoz lay 


the fest, and would not make farther Aſſurance, and 
ien in Pziſon. me 
The 


108 
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| f The Plaintiff, being Heir in Tail, bꝛought his Bill of 
Review to reverſe the ſafd Decree, and afligned ko Erro 


that he being Heir in Tail otight not to be bound by it. 
It was argued by the Attozney General and My, Finch 
fo2 the Defendant, and by Serjeant Hutchins and Str Wil. 
liam Williams fo2 the Plaintifff. ] 

Jt was inſiſted fo2 the Defendant that the Decree ought 
not to be reverſed, but that the Plaintiff being Iſſue in 
Tafl ought to be bound by: it, becauſe the Father in his 
Life-Time could have barred him by a Fine, and it was 
what in Equity he ought to have done, Having received 
his Purchaſe Money; and that which carried it farther in 


this Caſe was, that there was a £ecree and Judgment 
ok the Court, that he cught to have done it. 


It was admitted, that if Tenant in Tail contrafs fo2 


the Purchaſe of His Eſtate, 62 makes a Conveyance there. | 


of, and levies no Fine, that no Bill will lie againſt the 
Iſſue in Tail to compel him to convey ; but here the 


Patter being Decreed againſt him in his Life-Time, 
whether the JIfſte ſhould come in to avoid that Decree, it 


being a Decree which ought in Juſtice and Conſcience to 


be perfo2med ? | | 
1. Obj. The Iſſue in Tail claims paramount the Tenant 


in Tail per formam doni. 


„ The Iſſue in Tail dcrives his Title thꝛough the 


Tenant in Tail, to convey himſelf to the Eſtate. 
2. Obj. This Decree is to ſet aſide the Statute de 
donis. Ts EN 1 8 
Anſ. Jt is not ſo much to ſet aſide that Statute, as it 
is to come in Aid of the Statuteof Fines, which was made 
to bar Intails. 2, | 
Beſides, if this Decree ſhould not bind the Eſfate, it 
would put it into the Power of the nocent Perſon: to 


. 


elude the Juſtice of this Court; fo2 if he will lie in Pꝛilon 


and. be obſtinate, the Purchaſer ts cheated of his Money. 
In manp Caſes the Ad oz Megleq of Tenant in Tall 


ſhall affect the Jſſue, although no Fine be levied; as in 


Caſe of a Foxfeiture of the double Ualue, upon Marriage, 
the Eſtate ſhall be charged in the Þands of the Jſſue, al- 
though the Party die. 1 5 
But to that it was anſwered per Maynard, that is by 
Uirtue of an At of Parliament pzio2 to the Statute de 
Donis, and then, atcoꝛding to a Rule in Law, a ſubſequent 
Statute doth not abzogate a pꝛecedent Statute, without 
expꝛeſs Mods. | They 


2 


the Control of it. | 


Foz the Plaintiff it was inſiffed, that the Tue in Tall 
was intitled, and did claim per formam Doni, and had an Ack 


bays Money, 


In Curia Cancellariæ. 


Chey cited Octavian Lombard's Caſe, but that differed 


from this, becauſe the Je in Tail there had a Benefit 
by the At of his Anceſfoz, and lo was bound by it. 


Lands deviſed to a Man and the Heirs of his Body, 


and that the Deviſce ould grant a Rent in Fee; the £e- 


* viſee grants accozdingly; and adjudged that the Iſſue in Tail 


was bound by it. 


Rut to that it was anſwered, that the Gzantee there did 
not claim under Tenant in Tail, but from the Deviloz. 
This Court hath from Time to Time enlarged 1ts 


Power to make its Decrees effefiual; it was held all 
along until King James's Time, that the Decrees of this 
Court bound only the Perſon, and could not meddle with 


ſequeſtring of Land; neither did the Court of Exchequer 
ever do it till of late; but finding their Decrees would be 
uſeleſs in many Caſes where the Perſon was obſtinate, 


it is now the Common Pꝛacktce of both Courts. | 


It was doubted till of late, whether a Common Reco- 
very ſuffered by a Ceſtuy que Truſt in Tail ſhould bar the 
Remainder Man. Jn a Caſe between Workman and Down- 


ing, the Lozd Bridgman was very Doubttul ; but that Point 


is ſince ſettled in the Caſe of the Lo2d Chief Juſtice North, 


by the Opinion of the Lozd Nottingham, that it would bar, 


fo: two Reaſons, 


1. Becauſe a Truſt is not within the Statute de Donis. 
2. A Cruſt is a Creature of this Court, and ſo under 


of Parliament fo2 his Security, which could no May be 


barred until the Ac which gave Power to bar by a Fine, 
until the Way of a Common Recovery was found out, 


which was taken fo2 a Bar becauſe of the ſuppoſed Re- 
compence. 85: ELD ee 

It is often ſaid here, that this Court ſhould always 
be cautious of aſſuming a Legiflative Power, to avoid an A#X 
of Parliament; beſides, if it ſhould once be admitted, that 
the Illue in Tail ſhould be otherwiſe barred than by a 
Fine o2 Recovery, there would be no Stop, 


Obj. This is in the Caſe of an honeſt Purchaſer, 


and fo the Court ought to help as far as they can. 


Anl. That may be ſaid in all Caſes where a Man 


ey, and every Creditoꝛ may ſay as much where 
is Debt is Real, and the — ok that would be 


to 


Bro. Feoff: - 
ment to Uſes. 


ſbe ſhould 


—— —ñ— 
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8 


to let in all Judgments, Statutes and Woztgages upen 
the Eſtate-Tatl. Curia adviſare vult. | 


(121.) Hillier verſus Hillier. 


pen wif 4 was made in theſe Wozds, I give to my Daughter 


poſe amongſt L Hillier 10001. to be ordered and diſpoſed by her and 
hildren as for the Benefit of her Children as ſhe pleaſeth, without giving an 
Account to any Body. Ms, Hillier died and made no Dil: 
pPolal; the Defendant, her Þusband, took Adminiſtration, 
and the Childzen, the Plaintiffs, bzought their Bill fo: 
this ro J. And the ſole Queſtion was, TUhether there was 
nunp Intereſt veſted in the Childzen by this Oeviſe ? Foz 
ik there was not, then it belonged to the Dekendant, who 

was Husband and Adminiſtratoz to the Citfe; and it was 

inſiſted fo2 him, that it being given to the Mike by the 

firſt Moꝛds of the Mill, the Husband became intitled to it; 

and it was compared to a Caſe adjudged in this Court, 

where a Oeviſe was made to the Wife, fo2 her ſeparate 

Cle, and that the Þusband ſhould have nothing to do with 

it; notwithſtanding theſe Negative Wo2ds, it was held that 

the Husband ſhould have it, no Truſtees being appointed. 

fo2 as ſoon as it veſted in her, the Law gave it to the 
Husband. But yet it was argued, that if a Devile be 

made to the Wife in Truſt koz another, though the Pus⸗ 

band be intitled in Law, pet it ſhall be ſtill ſubje to the 

Ante Caſe 16, Truſt ; and the Caſes of Civill and Rich, 1 Rep. C. 141. alt 
106. Gratte and Borrett were cited, where it hath been held, that 
a Pan deviſeth a Perſonal Eſtate to his Wife, to diſpoſe 
amongſt her Childzen as ſhe ſhould think fit, that it is not 

in her Power to make a great Jnequality in the Diſpoſal, 

unleſs there be ſome particular Reaſon fo2 it, and it ſhall 

go in equal Shares amongſt them. = 

But the Pꝛincipal Cauſe was referred, and ſo the Court 

gave no Opinion, but ſeemed doubtful tn the Cafe, 


my 
Term. S. Hill. 


1689. 


In Curia Cancellarie. 


Wiſeman verſus Beake and Tyſon. (122) 
\ HE Plaintiff was intitled to a Remainder in Fee, Tons con. 
after the Death of Sir William Wiſeman without 

Iſſue, and having Dccaſion foz 2001. bozrowed it baute. 
of the Defendant Beake, and gave a Judgment 

oz Statute to pay 2000 l. upon the Death of Sir William 
Wiſeman, without Iſſue, in the Pear 1680. 

In the Pear 1683 the Defendant being inkozmed, that a 
Court of Equity would interpoſe in this unreaſonable 
Bargain, by the Advice of Serjeant Philips, exhibited his 
Bill in this Court, that the Plaintiff might pay him his 
Yoney, oz elle that he might be concluded to be relteved. 

The now Plaintiff then put in his Anſwer, and refuſed 
to pay the Money, but inſiſted upon his Bargain, and 
[woze that he never would ſeek any Relief in a Court of 
Equity, and yet, Sir William Wiſeman being Dead without 
Illue, pꝛekerred his Bill to be relieved. 3 

And here it was inſiſted upon, and admitted, that this 
E not in the Cale of a young Hetr, but the Plaintiff, at 
tie Time when he made the Bargain, was at leaſt 40 Pears 
of Age, anda P2ozo2 at Doctors Commons, and therefo2e 
luppoſed to underſtand himſelf, and no Surpzile p2oved, 
but the Bargain made at the Plaintiff's Inſtance ; and 


there 
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there being a Bill and Anſwer, it was laid to have gone 
karther than any other Cauſe of this Kind. 

But notwithſtanding the Court decreed, that upon the 
Plaintiff's Paying to the Defendant his Money and 
Intereſt, the Securities ſhould be delivered up; and the 
Bill and Anſwer was looked upon to be a Contrivance, 
which, if ft ſhould once take, would be the Common Pc: 
tice ; and it was ſaid per Keck, as Fortifications of Fraud 


do increaſe, ſo the Courts of Equity muff invent new 


'Satterſes againſt them; and Maynard was ſo much againſt 


theſe Bargains, that he was fo2 giving only the Pzinc;: 
pal and no Intereſt; but the P2aftice having been other: 


wile, the Defendant had his Intereſt. 


(123.) 


Lords Com- 
miſſioners. 


Fraud. 


Dyer verſus Tymewell. 

H E Dekendant being a Juſtice of Peace in the Weſt, 
when the Pꝛolecution was there about Monmoutt's 
Plot, by terrifying the Plaintiff that he was like to be 
pꝛolecuted, got 50 l. out of him; whereupon the Platntiff 
p2eferred his Bill here to be relieved, and the Court Oe: 


.. creed him the Payment of his Money back again. 


(1240 


Lak Com- 
miſſioners. 


Diſtribution. 


Croke verſus Watts. 


1 Queſtion was upon the Statute of Diſtributions, 
whether a Bꝛother oz Siſter of the Half Blood ſhould 
have an equal Share with the Bzother oz Siſter of thc 


whole Blood; and ſeveral Caſes were cited, as Modern | 


AnteCaſe 105 


Reports 209. 2 Jones 93. Smith's Caſe, Hill and Bird, Sty, 
Rep. Lady Butler's Caſe, that Adminiſtration ſhall go to 
the Reſiduary Legatee, becauſe the Statute of Adminiſtra⸗ 
tion is to ſupply the ill of the Inteſtate and to be col: 
ſtrued as near it as may be, and Glaſcock's Caſe was cited 
in Latch and Rolle, Tit. Prohibition, &c. 5 

But the Court were of Opinion accozding to the late 
Reſolutions, that the Þalf Blood was in æquali gradu, alt 
ought to have a whole Share. 


DE 


4 


D E 
= 1690. 885 
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8 * * 8 — —_ 


PRE" 


Goree verſus Marſh. C125) 
A Credito2 by Judgment was paid by the Exe: Len com- 
cuto2 out of the Perſonal Aﬀets, there not be- eee 
0 ing ſufficient to ſatisfy other Creditozs, where- cr. 
| upon they pꝛefer their Bill againſt A. and the Creditor. 
Heir, either to compel A. to take his Satisfaftion out 
of the Land, oz elſe to have the Benefit of his Judgment, 
that they might be ſatisfied out of the Land, 
And the Court ſeemed to incline that they would do it, 
rather than Debts ſhould remain unpatd ; fo2 although at 
Law A. hath his Elefton to p2oceed fo2 Satisfaiton, ei. 
ther out of the Real oz Perſonal Eſtate, yet he ought not 
to be Chancelloz, fo as to be under his Power whether 
the Debts ſhould be paid oz not, ſo long as he fs not at 
any Pꝛejudice, but muſt have a Satisfackion. And Hut- 
chins laid, as the Heir had many Times the Juſtice of the 
Court, fo2 his Benefit, ſo he ought likewiſe to be ſubjeck 
to the Juſtice ok the Court; and this being a Caſe fo2 
Payment of Debts, is ſtronger than in Caſe of Legactes ; 
and he ſatd it had been reſolved, upon great Debate, 
that where there was Aﬀets of the Perſonal Eſtate, and 
an Executoz made, but not a Reſiduary Legatee, this 
Court, in Eaſe of the Heir, hath ozdered a Debt chargeable. 
upon the Heir to be ſatisfied out of the Perſonal Eſtate ; 


„ | -- mr 


114 


De Term. S. Mich. 1690. 


miſſioners. 


Term. 
Ante Caſe 
cont. 84. 


Tie ect. 2. L. 


Ae fe ut, {7 


of aol he ome 


(126.) 


Lords Con 


Truſt of a 


£99, 303. 


1 inter, 
/4-<t fate 1-47 the Iſſue ould have it; foz, to ſuppozt he Intent of the 
ent», > Settlement, they would take the Wozds Heirs of the Body | 


but in Caſe of an Adminiftrato? it was never doubted but 
they would do it in Eaſe of the Heir. 


Heir and Adminiſtrator, 


T HE Loꝛd Plymouth, being the Santee of the Cuſtody 
of a Lunatick, with the Rents and Pꝛoſits received 
of the Eſtate purchaſed Lands ; the Lunatick dying, the 
Queſtion was between the Hetr and the a4dminiſtratoz, who 
ſhould have the Benefit of the Purchaſe ? 


Poſt Caſe 282. And the Court was of Dpinton, that the Adminiſtrato! 


ſhould have it, and not the Peir; fo2 ik the Money had 
not been laid out, it had been clear that the Adminiſtrato2 
ſhould have had it; and if laying out the Money would al- 
ter the Caſe, then it would be in the Power of the Gzan⸗ 
tee of the Cuſtody, to p2efer the Heir oz Adminiſtratoz, as 
he pleaſed; and they laid this Court map either follow the 
Land purchaled, oz the Eſtate of my Lozd Plymouth. 
It was admitted, that if an Eſtate be incumbered, the 
Guardian oz Truffee of an Inkant may with the Money 
raiſed out of the Eſtate clear the Incumbzances, and that 
will enure to the Benefit of the Heir, in Caſe the Infant 
dies; but that is not like this Caſe. 


D Peacock ver ſus Spooner. + a High 


AC . Eee. g g fe 7 au- bee. 

Kut of a Term by Pears, Upon 2 
was limited to A. the Pusband fo; Life, then to B. 
the Mike fo2 Life, and then to the Heirs of t te Body 
70. of the Nike by the Pusband to be begotten A. dies 


PoſtCafe 283, leabing Illue, B. marries a ſccond Husband and Dies, the 


Pusband takes Adminiſlration ; and the Queſtion was, 
Whether the HÞusband ſhould have the Term as Admini⸗ 
ſtratoz to the Wife, oz the Tſſue ? And Reſolved, That 


to be Deſcriptio Perſonæ, and not Wiozds of Limitation. 
Note, That this ſeems to carry the Truſt of a Term 
farther than any other Judgment, and contrary to fo2mer 
Reſolutions, but all the thzee Commiſſioners were of that 
Note, That after Hill. Term this Cauſe was heard upon 

an Appeal in the Poule of Lozds, and the Appeal was dil“ 
miſſed, and the Decree confirmed, 7 

4 


Term. S. Hill. 


In Curia Cancellariæ. 
e (128.) 


OTE, It was ſaid per Cur', and agreed, that 1 
where a Copyhold is deviſed, and no Surren⸗ 1 
der made to the Ale of the Will, the Court pos caſe 272, 
Y will ſupply the Defef of a Surrender, in Caſe b. 
it be fo: Pꝛoviſion fo2 a Child, but it is the Circumſtan- 
ces of the Caſe that induce the Court to do it, fo2 they 
will not do it in all Caſes. 5 85 

as in a Fozkeiture of a Leaſe by a Tenant fo2 Mon⸗pap⸗ Forfeiture and 
ment of Rent, &c. and the Leſſo2 enters, the Leaſe is a- Eat. 
voided ; ft is a uſual Equity fo2 this Court to Decree, AnteCaſe 
upon Payment of Arrears, that the Leſſoz ſhall make a 
new Leaſe with like Covenants; but in ſome Caſes it will not; 
as if there be any unreaſonable Covenants, and the Party 
hath once legally diſcharged himſelf of them, this Court 
vill not compel him to make the ſame Covenants again. 


102» 


(130.) 
Nor E, That where a Moztgagoz in Fee was bound Alete. 

in a Bond, and died, and the Meir ſold the Equity 

ok Redemption, it was held xt, that the Equity of Re. 
demption, ſince the Statute of Frauds and Perjuries, , xe. zo/. 

bas Aﬀets to a Bond:Creditoz : And adly, that notwith- con. 
ſanding the Altenation, yet the Ualue ſhould be Aﬀets in 

the hands of the Peir, come al moy fuit dit per Sit F. Win- 

ungton, il eſteant de Concilio en le Caſe. _ | _ 

Nota, Que per le Stat. 29 Car. 2. 3. The Truſt of an Inhe⸗ 


ance is Aſſets by the expꝛels Wozds of the Statute, and 
able to a Debt by Bond. 


A 
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131.) 
Will. 
New Publica- 
tion. 


. 
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A Van that had a Leaſe of a Dean and Chapter, aj 
21 expired, except nine Months, devileth all his Jntercg 
in the ſaid Leaſe to B. and afterwards recovering renew: 


ed the Leaſe, and republiſhed his Mill; and the Quefticn 


was, Whether this new Leaſe paſſed by the ſafd CULtll ? and 
Reſolved that it did, by Uirtue of the new Publication, 
and was like the Caſe of Brett and Rigden fn Plow. concerning 
Lands purchaſed after the making of the Till, which paſſed 
by the Republication. ” 

And the Lowd Hutchins cited a Caſe, where a Man lying 
on his Death-Bed, and being asked where his Will was, 


pointed to a Box, and ſafd, It is in that Box, and held this 
amotnted to a new Publication. 


(132.) 


Chambers verſus Cotchett. 


N Chambers, the Father, by his TUill gave to the 


Plaintiffs his Childzen 301. apiece, and ik either died 
befoze the Age of 21, his Share to go to the Survivozs, and 


ik all died befoze that Age, then their Potions to go to 
T. C. The Plaintiffs being Jnfants pzeferred their Pil 


Ante Caſe 65. 


ed, the Legacy ſhould be applied accozding to the Diref! 
on of the Will, — 


by their nert Friend fo2 their Legacies. The Dekendant 
who had married the Mother and Erxecutrir, inſiſted that the 
Legacies ounht not to be paid befo2e the Age of 21, be- 
cauſe it was oꝛdered by the Mill, that ik either died beto!e 
that Age, his Legacy ſhould go over. | 
Decreed, That the Legacies ſhould be paid peſently, and 
Intereſt from the Time of the Bill, and Ouardian to 
give his own Security, that if either of the Legatees di 


Term. S. Mich. 


1691. 


In Curia Cancellariæ. 


Lady 8 Ver ſus Jones & al. (133.) 
FL Ace. ihe CHa. FE Zo ex. 2 41. 
, 7 os ß a- er. Teil. Lords Com- 


IR Thomas Vernon of. Shropſhire, fn Conſideration that 1 
the Plaintiff, his Lady, had joined with him in a zoe, 
Fine, ta take up Money upon a Moꝛtgage of Part Hutchins, 
ok his Eſtate, deviſeth to her 200 l. per Ann. fo; her en of 
Life, and jYozttons to his younger Chlldzen, and chargeth wil. 
the ſame upon his Eſtate. 
After this Sir Thomas moztganeth his laid Eſtate in 
Fee to Savile fo2 800 l. and after that by another Deed 
conveys all his Eſtate to Truſtees and their Hetrs, upon 
Truſt to raiſe Money to pay his Debts, and the Surplus 
to his Right peirs; and the Plaintiff pzeferring her Bill 
foz her Annuity in Burſuance of the Will, the ſole Queſtion 
— Whether the Moꝛtgage in Fee and the Conveyance in 
Cruſt (being likewiſe of the Fee) o2 either of them, did a⸗ 
mount to a Revocation of the Mill? And all thiee Com- 
niſſioners were of Opinion that, the Surplus being to his 
own Right Heirs, that was ſtill in his own Power, and ſhould 
be (ubje# to his Diſpoſal by the Mill; and the Caſe of 
Hall and Dench was Cited, where after a Deviſe of Lands 
_ the Deviſo2 made a Moꝛtgage in Fee, and adjudged that Po Caſe 277. 
the Oevilee ſhould have the Equity of Redemption. 
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terwards, this will be a good Execution of the Power, 


(134-) 


Lords Com- 


miſſioners. 


Copyhold. 


n 8 Reſpondent. 
1 BPH, 


Houſe of 
Lords. 


Ante Caſe 45, Patd unto them at their reſpecive Ages of Twenty-five 02 


98. 


Court, and never knew it fail, that a Conveyance ſhould 


Pz)s. Danby's Caſe was cited, where ſhe joined with her 
Poꝛtgage, and held that it ſhould not bar her of her 


the Parties did govern much at Common Law, and cited 
a Caſe adjudged in the Ktithg's Bench, where there was 


the Law ſhall take both Deed and Fine together as one 
_ Conveyance, accozding to the Intent of the Parties. It 
was decreed fo? the Plaintiff. . a 


; A Copyhot is granted in Reverſion after two Lives, 
nants ko; Life; the Tenants fo2 Life ſell their Eftate to 


enters and bzings an Eje#ment, and recovers at Law; A. 


And Trevor ſaid he always held it fo2 a Rule in this 


never operate farther than the Intent of the Parties at the 
making of it, and here is no Appearance of any Intent to 
revoke this Mill. 1 Rep. Canc. 154. cont. 


Iusband to levy a Fine, in ozder to the making of a 


DS 11a. av: 4 
And Finch ſaid in Matters of Conveyance, the Intent of 


a Power in a Conveyance to revoke by Deed ; that a 
Covenant to levy a Fine, and a Fine levied in Purſu- 
ance thereof, was a good. Executton .of this Power, al- 
though the Deed of Covenants alone was no Revocatt: 
on; neither was the Fine alone, becauſe it was to be by 
Deed; and pet both together did amount to a Revoca- 
tion and Declaration of new Uſes ; and ſo it is if a 
Fine be levied firſt, and a Deed to declare the Uſes af- 


although a Fine alone would have been extinguiſh'd, yet 


Habend' poſt mortem, ſurſumredditionem, &c. of the Ce: 


A. and ſurrender to the Lozd, to the End that he may 
admit A. the Gendee; the Coppholder in Reverſion 


brings his Bill, and has Relief, becauſe the Surrender 


being only to admit A. the Purchaſer, it was againſt 
Conſcience that the Reverſioner ſhould enter. 


Mr. Bennett, Appellant verſus Lord Salisbury, 


Daughters Twenty Thouſand Pounds apiece, to be 


Laps of Marriage, which ſhould firſt happen, ſo as => 
4 9 | 2 5 Maäl' 
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artiage be had: after the Age ok firteen, and with the 
4 and Approbation of my Wife and my Couſin 


Lee; and if they ſhall marry otherwiſe, then to have only 


Ten thouſand Þgwnys ; end he deviſed the Reſidue of his 
Perſonal Eſtate 10 Truſtees, to be laid out in the Pur⸗ 


chafe ak Lands to be ſettled upon his Daughters koz 


Life, Remainder to their Thildzen, prout, &c. 
Bennett the Teſtatoz dies, and the Lozd Salisbury mar- 
tied one of the Daughters bekoze the Age of firteen, 
with the Conſent ak the Mother and Truſtees; and Y2. 
Bennett the Appellant married the other Daughter. 
The ſole Queſt.on was, Whether the Lozd Salisbury's 
Lady, by marrytng befoze the Age of ſirtcen, had loſt 


one Half of her Poztion by the Conſtruction upon his 


Will? And the Cauſe veing heard in Chancery, the 
Lord Salisbury had a Decree koz the Twenty thouſand 
Pounds, and thereupon Pz. Bennett appealed. 
Foz Mz. Bennett the Appellant, it was inſiſted, | 
That the UWiozvs of the Will were very plain that the 
Tiſtato? intended but Ten thouſand Pounds, in Cile 
the Marriage ſhould be befoze ſixteen. 
That in this Cale, here was no Fozkeiture of the 
whole Poztion, but only of Part; that here was a 
Debile over, (and then the Court of Equity could not 
interpoſe, as was held in the Caſe of Fry and Porter,) 
becaule the Surplus was appointed to be laid aut and 
lettled, and by Bzeach of the Condition the Ten thouland 
Pounds feli into the Surplus. | | 
Chat in every Wiil the Teſtatoz is his own Chancel- 
los, and if his Intent be apparent, a Court of Equity 
dught not to examine how reaſonable it was fo2 him to 
make {uch Gill, becauſe many Times Teſtatozs have 
Reaſons to themlelves which are not known. 
Foz the Lozd Salisbury it was inſiſted, that Fozkeitures 


are odious in Law, and therefoze (hall be taken ſtrickly. 
That Conditions to rellrain Parriage are abſolutely void 
by the Civil Law. 


That a Condition not to marry without the Conſent 
of A. and B. is likewiſe void by that Law, in as much 


ds it is put in the Power of others whether the Party 
ſhall marry 82 not. VVV 

That the Teſtatoz could intend no moze, than that his 
Daughter ſhould not marry impꝛovidentip; and here it 
was ugreen on all Hands to be a good Match both as to 
Quality and Eſtate; and it was in Pꝛook, that the Te- 
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ſtatoꝛ himſelf was in Treaty fo2 this Patch, whilſt hig 
Daughter was under ſirteen. 

That the very Wozds of the Will might be ſatisfied, 
and yet no Fozkeiture, fo2 the Mozd otherwiſe ſhould refer 
to the next Antecedent, which was the Truſtees Conſent, 
and that ſhe had, and beſides, here ſhe living till after fir: 
teen, may be ſaid to be married after ſirteen. | 
And they cited the Lady Bellaſis's Caſe, concerning a De: 
viſe of Eight thouſand Pounds, in x5 Car. 2. adjudged by 
the Loꝛd Clarendon, afliſted with Hales and Keeling, where ſuch 

aa Condition was agreed to be only in Terrorem ; and the 


Decree was affirmed. | 
'D E _— 
Term. Paſchæ 
: 1692. 
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—__— — ——— _ —_—_ Jay | _ — 


Hungerford werſus Earle & al. 

(136.) 

8 ' OGERS moztgaged Lands, and in 1655 he al 

rg I 

| the Moztgagee convey'd to the Defendant - 

1 Truſt to pay the Debts mentioned in the 8 1 

| dule, and afterwards fo P2oviſion ko: re 

and his Childzen, and the Surplus to the Heir ; in 16670 

became bound in a Bond to the Plaintiff, and the Plain 

tiff pzeferred his Vill to be let into this Eſtate to be ſat!s 

fied his Debt, —_ 5 
e — 


ä 
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It was inſiſted fo2 the Plaintiff, th at this was a frau- ere Re- 
dulent Deed, there being a Power of Revocation in the 
Deed. But to that it was anlwered, that it was not a 
general Power, but by Cenſent cf Truſtees, which did not 
make it Fraud bithin the Statute ; and lo it was laid by 
Trevor, à Power to revoke koz a particular jJ2urpoſe would 
not make a Deed fraudulent, 

It was alledged fo2 the Plainttff, that this Deed was 
only ko: Payment of Part of his Debts, Part being o⸗ 
mitted out ok the sche dule. | 

Ik a Pan made a Settlement koz Payment of his own 
pꝛoper Debts, and not to be liable to the Payment of 
cuch Debts where he is only a Security, it was doubt- 
ed per Curiam, whether this would make the Oced Fraudu⸗ 
lent 02 not; but the Court inclined that it would, becauſe 
it may be the Credit of the Security is that which occa⸗ 
ſions the Lending of the Money; and Trevor faid he once 
attended my Loꝛd Brideman upon ſuch a Settlement of his 
own D2awing, where ſuch Debts, fo2 which the Party was 
only a Surety, were ercepted, but my Lozd Bridgman 02- 
dered the Party to pay that Debt. 


Hutchins cited two Caſes, where Land was Deviled fo? Truſt to pay 
Payment of Debts and Legacies, that the Debts (hould gg Le- 
have the Pꝛekere nce, and that they ſhould not be paid in Ante Caſe 
_ Ptopoztion ; and in one of the Caſes a Decree fo2 Pay: 339. 

ment in 120po2tion by Bridgman, was afterwards reverſed 
by Nottingham, and the Debts o2dered firſt to be paid. 


Ducheſ of Albemarle verſus The El of of Bath. 1 
. Cy 7 . . 7 3. ö 

TH E Duke of Albemarle-B bfg lade b his ill in 16753 ws of Bo. 
1 makes a Settlement by Deed in 1681, wherein He vocation exe- 
lettled great Part of his Eſtate upon the Defendant, with uted. ſe 68, 
a Power of Revocation by Deed oz (Gill, to be executed 13. 

in the Pꝛelence of ſix Witneſſes, thzee whereof to be Pol Cav 271. 
Peers, and upon Tender of 6 d. Afterwards in 1687 he 

makes his Will, teſtified by ſix Witneſſes, but none of 

them a Peer, and gives his Eſtate to one 2. Monk, and 

no Cender was made of the 6d. 

In this Caſe it was agreed, that this was not 
Revocation, becauſe the Circumſtances 
"coding to the Bower, there being no 


3 laſt Mill, no2 any Tender ma 
dul Queſtion was, Wh 


Q legal Ante Caſe 72. 
were not purſued 


Beers TUitneſſes 
de of the 6d. fo the 
ether the Court of Chancery ould 


Ti ſupply 
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ſupply this Ocfet, to cſtabliſh the laſt Will, as it was 
laid in ſome Caſes it had done; and the Caſe of Arundel 


and Philpor, and ſeveral other Caſes to that Effet were 


cited. 
And this Rule was laid down, and ſeemed to be agreed 


Viz. 
That where there are two Convepances to two ſeveral 
Perſons which are merely voluntary, there this Court 
ſhall not ſupply any Defet in the Erccutton of either of 
the Conveyances, oz of any Power, and there he that 
Hath the firſf Deed hath the better Right. 


3 Vang But this Court will oftentimes, in Caſe of a Pur: 


ere Child, ſupply the want of Livery o2 Attoznment oz Surren: 


4 en der, in Cafe of a Deviſe of a Copyhold; and fo likewiſe 


P, rot 


e, eln Caſe of the Execution of a Power of Revocation, 
. LS „ where ail Circumſtances are not exackly perfo2med. 
a. Pha And though it was alledged that the Law had been 

very favourable in the Conſtruckion of the Execution of 

thoſe Powers; as a Power to revoke by Deed, where a 

Fine was levied, and a Deed ſealed afterwards to lead 


the Gles, adjudged a good Revocation, though the Fine 


it ſelf had extinguiſhed the Power, pet both hall be ta- 


ken together fo2 one Conveyance. 


And it was ſaid, that the Circumſtances of Revocation 


bought to be purſued, oꝛ otherwiſe it would not be good, altho 
the Law hath ſometimes been favourable fn expounding 
where they are purſued ; as where a Man reſerved a Power 
to revoke by expꝛels Wows, by Deed oz Will, and made 
his Mill and deviſed the Land, this was conſtrued a 
Revocatfon by erpzeſs Mozds; fo in the Caſe of Williams 
there was a Deed, though the Fine was firſt levied, fo it 

was revoked by Deed. 
In the Pꝛincipal Caſe, the Court delivered no Opinion; 


- becauſe other Points were to be debated, but inclined that 


they could not ſupply the Defefs of the Execution of this 

Power. Adjournatur. Afterwards the Court deliver⸗ 

ed their Dpinton-fo2 the Lo2d of Bath, that the Deed was 
not revoked, Poſt Caſe 271. 


—chater oꝛ a Credito2, 02 fo2 a Pꝛoviſion fo2 a younger 
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ELD by the Lozds Commiſſioners, that if a Copy: 

holder purchaſe a Copyhold fo? thre Lives, and put 
in his own Life and two others, Habend' ſucceſſive ſecun- 
dum conſuetudinem Manerii, if the firſt Taker paid the Mo- 
ney, tie other two are but in the Nature of Truſtees 
fo) him, and he may diſpote of the Eſtate in Equity, al- 
though it be in a Panoz where there is no Cuſtom fo?2 


(138.) 


Lords Com- 
miſſioners. 


Truft. Js 

„ 221 » 3 
„ 325 24 Ates 
Poſt Caſe 30 . / 3. 


the firſt Taker to dilpole, unleſs it ſhall appear that the 


other two Lives were put in upon ſome Conſideration, 
oz in Purſuance of ſome Agreement, &c. 

Tf a Man makes a Conveyance to A. fn Conſideration 
of Money paid by B. A. is but a Truſtee fo; B. by Uirtue 
ok this reſulting Truſt, notwithſtanding the Statute of 
Frauds and JIcrjuries, although no Truſt be declared in 
Writing. 

It was laid by Hutchins that above twenty Pears ſince, 
this Court would not execute an Agreement koz a Copy- 
hold made without the Pzivitp of the Lozd, becauſe he 


2 und,. 5 9. 
"4 4 


was concerned to accept the Surrender and admit. But a- 


bout 20 Pears ſince, that Difference between a Copyhold 
and Freehold was laugh'd out of the Court. 


Sanders verſus Deligne and Barns. 


1 Plaintiff had taken a Hoztgage fo2 500 Pears of 
one, whom afterwards he diſcovered to be but Tenant 
ko: Life, and hearing that there was an Eſtate in J. S: 
in Truſt fo2 Inkants, gets a Conveyance of this Eſtate, 
to prote# his Moztgage, the Boztgago? being Dead; and 
the Queſtion was, Whether he could do it by Girtue of 
this Conveyance, he having no Notice of this Truft 
when he lent the Money; 02 whether he ſhould not fo? this 
Eſtate be a Truſtee fo2 the Childzen ? 

Hutchins: It is a fettled Rule of this Court, that who- 


ever takes an Eſtate clogged with a Truſt fo? Childzen, 


preſently becomes a Truſtee fo2 thoſe Childzen. 

Trevor and Rawlinſon Doubted; and cited Sir John Fag' 8 
Caſe, where a Purchaſer got a Deed of Intail into his 
Vands, whether he doth it by Power o2 otherwiſe, ik he 
had no Notice of it when he made the Purchaſe, he ſhall 
not be bound to diſcover it. A Caſe was cited where a 
Dan got a Ladder and fetched a Deed out of a Window, 

and 


(139. 
Lords Com- 
miſſioners. 


Purchaſer 
— No- 


Ups na Bill | 
to orecloſe. 


. 
2 


b 
L . 72 by 2 > 5 en oo — * * 
- 2 2 > A, 8 [2 3. pu — FIR — * 4 * os => 
- 2, 25 954 12%. . FT 2 5 IS, "= * Ms no D b * * 
; C ⁵—— ¼-mmlm¾! K ⅛ nds, oe mpg .. è⅛—w⸗p:!:! 
D „ OT ND. 2 r 3 1, 4 eo - - — — EN 
8 * — —_ ad a . r * W 2 — 8 — 2 5 
22 22 . - AS So ST DIES Ira 3A N - 5 — > ” 4 
- w — a »” 4 — EI 2 — _ _ 
— — TE IR * — ara: - 


_ = — 


124 


De Term. Paſche 1692 


and yet was not bound to diſcover it to impeach his Title: 


And Culpeper's Caſe was cited, where a Man had bought 
Oavelkind Land of the eldeſt Son, and patd bis Pur⸗ 
chaſe Monep, without Knowledge that it was Gavelkind, 


and afterwards foz a Song bought fn the Titles of the 


younger Bꝛotfers, who were ignozant of their Titles, 


pet could not be relieved akterwards in this Court ; the 
Purchaſer, having honcſily paid his Money without 


Motice, may uſe what means he can to foztiky his Title. 


(140.9 


Legacy 
chargeable 


upon Real 
and Perſonal 
Eſtate. 


Trevor: Jf we do not let afide his Deed, oz ſubjed it 
to the Truſt, pet we cught not to aflift him in any Thing, 
and ſo not to decree ary Forecloſure in this Cale; but if 
he hath got a Title at Law, let him make the beſt of it 


he can at Law, but he ſhall have no Aid of this Court. 


Colcheſter verſus Lord Stamford, Lady Suftolk. 


| i a Legacy of 50ol. be given to A. chargeable upon 
the Real and Perſonal Eſtate, and another Legacy of 
5ool. to. B. chargeable upon the Perſonal Eſtate only, 


and the Perſonal be only 500 l. in this Caſe A. ſhall not 
have any Thing out of the Perſonal Eſtate, but ſhall be 


wholly ſattsfied out of the Real Eſtate ; fo2 although where 
there is a Debt by Judgment oz Statute, which chargeth 


the Real Eſtate, there this Court cannot hinder the Cre- 
ditoz's coming upon the Perſonal Eftate, becauſe he hath 
Right ſo to do by Law, and it is not in the Teſtatoz's 


Power to take that Right away ; but there the other 


Creditozs have an Equity to charge the Real Eſtate fo2 
fo much as is taken out of the Perſonal Eſtate, and 
may prefer a Bill fo2 that Purpoſe ; but in the Caſe of 

| Legatees the Party ſhail not be ſent round about, but 


the Legatee, who has a Charge upon the Real Eſtate, muſt 


take his Satisfaction there, and ſhall not come upon the 


Perſonal Eſtate. 
And per Trevor, If a Man hath two Daughters, and 


deviſeth to one 10001. out of his Real Eſtate, and to ano⸗ 


ther ooo. out of his Perſonal Eſtate, there if the 


Real Eſtate be evited, that Legacy is loſt, and ſhall never 
come into an Average with the other upon the {Perſonal 


1 | | R - 2 Love 
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Lowe & al' verſus Baker, Roll and Clutterbocke. 1 
27 May 17 Car. 2. 


Pi. Lo2d Chancelloz, with Advice of the Judges, an ſchondion do 


Injunction doth not lie to ſtop a Suit at Leghorn 02 Leghorn. 
any other Fe Nelgn Parts. 


Hide Verſus Petit. Mich. 1667. „ 
N Re tas . 9, $727: EIS. Lord b 
Ountain, in Daintenance of the Zurisdidlan of Chancery 3 
to grant Sequeſtrations on the Real and Perſonal E- Se ueration, 
ſtate, fo2 Bzeach of a Decree fo2 a Perſonal Duty, urged of what. 
Sacheverill verſus Sacheverill in King James's Time. The con: Poſt Caſe 162. 
trary Side admitted it well, in caſe the Defendant had 
gone beyond Sea; fo ik he will abſolutely lie in Pꝛiſon. 
Lozd Keeper hinted, that a Court Baron in a Judgment 
in Deceit, did ſequeſter the P2ofits of the Real E⸗ 
ſtate by a Judgment in Debt; the Mayo? of the Staple 
may do it; therekoze it is reaſonable the High Court of 
Chancery may do it. Fountain alledged that it always had 
been done, and lo was the Law of the Court, which is 
conſequently the Law of the Nation , the Common Law 
did not attach the Bodies fo Perſonal Duties, yet At- 
tachments 02 Subpœnas Had been always allowed as the Pꝛo⸗ | 
ceſs in Chancery; and in Chancery there hath been Account — 
againſt Executozs Time out of Bind, though not by the :. 
Common Law oz Statute Law at this Tay ; but Fountain 
would not defend the Sequeſtration of Choſes in Action, 
d on Copyhold Eſtate, which was in Queſtion, being on a 


Potion to diſcharge ſuch Sequeſtration fo2 a Perſonal 
uty. Ef 
Serjeant Fountain ſaid, he knew ſeveral Bills to be re- 
lieved againſt general Securities by Statutes, by 0 
Securities on particular Lands. 
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Tilley verſus Egerton. 27 Oct. 12 Car. 2. 8 
| | cellor, | 
Ic. Tilley the Plafntiff's Bꝛother, being ſeiſed in Fee! Pndgman. 
of a Meſſuage, &c. in the County of Southampton,, by — 2 


Deed in " moztgaged to Egerton in Fee fo: Security 3 
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= In Curia Cancellariæ. 


Interpleader. 


Ante Caſe 17 of 1301 with Intereſt; ' afterwards in the Pꝛeſence of Eger- 
* Caſe 44. ton, the Plaintiff purchaſed the Pꝛemiſies of Nic. Tilley, 
and paid him Patt of the Purchaſe Money in Hand, and 
gave him Security fo2 the Reſidue; afterwards in 1651, 


the Plaintiff did agree with Egerton, koz the Redemption 
and Purchale of the Pzemiſſes, and that in Satiskadion 
_ thereof the Plaintiff ſhould pay 61. fo2 ten Pears, and 


then 1201. at the ten Years End, the Pemiſles to be 
conveyed to the Plaintiff, and the Deeds to be delivered 
up to him; and upon the ſaid Agreement, the Deed of 
Moꝛtgage and other Deeds to be deliver ed up, by the 
Conſent of the Plaintiff and Jo. Egerton, to Jo. Collier, an 
Attozney, to dꝛaw the Agreement into Writing, to the End 
it might be ſealed by the Plaintiff and Jo. Egerton, but be: 
foze that could be done, Jo. Egerton in 1653 died, leaving 
the Defendant Egerton his Heir; and Julian Egerton, his Aike, 
the other Defendant, took out Letters of Avminiſtration; 
the Heir and adminiftratrir conteſted in their Anſwers, 
who ſhould have the Money, the Bill being fo2 an Inter⸗ 
pleader; and it was decreed fo2 the Heir, Vide St. John, 
Exccuto2 of Grobham, againſt Wareham, the ſame Point De: 
creed 16 Martii 11 Car. I. 


C44) Owen werfls White & al. 6 Nov. 1667. 


Lord Keeper 


Bridgman, HE Bill was preferred by the Moztgagoꝛ againſt the 


J. Morton. Peir of the Poztgagee in Fee and his Exccutozs, 


Mongage- paying that they might interplead who ſhould have the 
Money. - Boney; the Yo2tgance hav debiled all his Moꝛtgages to 


pr. the Executoz; therekoze the Court decreed the whole Mo⸗ 


Ineerpleader. qjfy to the Executos ; the Counſel inſiſted that the Heir 


1. 1g. ought to have Patt, fo2 that the Woztgagee had not gi: 


but Decreed ut ſupra. 


0145) | Mr. Ottoway's Caſe. 10 Nov. 1667. 


e 1 R D Keeper granted an Injundion, fo2 want of an 


_ * tachment ould be taken out. 


ven all his Fee away, fo2 the Mozds for ever were want- 
ing, no2 any Wozds of the Heir oz Delrs of the aa 


Anſwer, againſt a Parliament Van, but oꝛdered no at 


ei r 
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(145. b) 


E denied to grant an Tnjuniſon to quiet the Poſſeſ: 
ſion of an Offce, though Affidavit was made that the {j-»8ion to 


Party was in Poſſeſſion thzee Pears peacehbly before 1 
Plaintift s 3 Vill crhibited. 


Barker verſus Kellet. Trin. 1667. (146). 
HE Till was pꝛekerred by the Plaintiff; as Heir to — 
the Moztgagoz, to have Redemption againſt My. Kel- "PRONE 
let, who was Aſſignee of the Moztgagee, and to knew what pom the ac 
he paid fo2 the Aſſignment, and on Payment of the Money fgnee of a 
Hy, Keller paid fo2 the Alignment, to have a Reconvevance. Pen Ce 
Kellet demutrted to that Part. which required him to let 
fozth what he paid fo2 the Aſſignment, and becauſe the Bill 
had not made the firſt Moꝛtgagees Parties; and ruled a 
good Demuüurtrer, to? that he ſhould not diſcover what he 
paid on the Alignment; and if the Plaintiff will redeem, 
he ſhall pay what was due upon the Oziginal — 


F an Infant ſuffer a Decree by Conſent it is fo2 ever 
See otherwile of an adverſary Bill. 


Windham verſus 7 8 Pg 01480 
| , e, 1 
Dias by Conſent, fo2 a Leaſe's2 other Perſonal E- Lord Keeper, 
ſtate, ſhall bind Purchaſers, otherwiſe ſaid the Lozd ! Ticken 
— you will blow up the Court of Chancery: 


I* Diiginal Bills 02 Bill of Revivoz, if the Defendant 4 


bath not appeared; but ſtands out all Pzoceſs of Con. Bin pro Con- 
tempt, the Bill ſhall not be taken pro Confeſſo, but this fs. 


only when the Dekendant hath appeared, and ſtands out all 


Pꝛotels fo2 want of an Anſwer, 

Bun. fo2 Payment of 2 upon a Bond muſt be a⸗ (150.) 
gainſt all the Dbligozs, oz elſe he can have no Oecree, 208 Obli- 

_ ind in this Xquitas non ſequitur legem. 


Ma- 


— — —_— 
ä — 
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Forfeiture ſet 


(510 Mer of the Rolls laid, if the Father purchaſeth 
17 Land in the Name of the Son, a young Inkant, 
Ante Caſe 36. it (hall not be 9 a Truſt. | 

Poſt Caſe 216. 


(152.) Pani preferred ; a Bill againſt a Legatce, fo2 that ſhe 


En by An- Plaintiff. The Defendant demurred, koz that ſhe wall! not 
be 20 to ſet 5 8 her own F oxfeiture. 


(153) 8 in Nature of a sci' Fa* to revive a Decree; the 
8 Defendant doth not anſwer, but is examined upon In⸗ 
upon Interro- terrogatozies to clear his contempt. | 


gatories. 


(154) | © goon Agreement with 20s. paid fo2 the Sale of a Houle, 
1 was decreed without farther Execution pꝛoved, and the 
Maſter of the Rolls ſatd, he ſhould have demurred on the 
Bill, but having now pꝛoceeded to Pꝛoof he would decree 

it, and did. 


(155) Seymer verſus Noſworthy. Hill. 1670. 


my Jenn pleaded himſelf a Purchaſer fo2 a valuable 


Conſideration ; but ruled no good Plea, fn regard 


Plea of a Pur- he did not plead himſelf a Purchaſer from ſome of the 
chaſer upon 2 Plaintiff's Anceſto2s ; fo2 a Purchaſe from a Stranger 


1 without Title, was held no good Plea, and thereto2e the 


ſideration. 


Ante Caſe 25, Defendant was oꝛdered to anſwer. 


4- Hill. Uacation 1674 being the ſecond Seal befoze Falter 


Term, on Motion by Mz. Noſworthy, the Plea was held 
good by the Lozd Keeper Finch, and all the fubſequent 


— Pyoceedings ſet aſide. 


ER” CV 


marrying without Conſent, the Deviſo2 limited to the 
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Cocker & ux & al werſus Bevis. 23 January 
16 Car, 2. 90 1 


1 Defendant had an Annuity of 1001. per Ann. _—y 
granted by the Plaintiff's Father in this Manner; A Nature of a 
Leaſe was made by the Plaintiff's Father to Bevis the De- Mortgage. 
fendant fo2 99 Pears, and Bevis leaſes back foz 98, rendzing 
100 l. per Ann. and if the Rent were behind, Bevis to enter 
and ſatisfy himſelf ; Bevis re-enters to ſatisfy, and the 
Heir deſires an Account, and offers the Arrears; they come 
to an Account, which was ſtated by a Maſter in this Court, 
and then by Conſent they come to this Decrce, that the 
arrears ſhould be paid by ſuch a Day, otherwiſe the Defen- 
dant to keep the Land; the Plaintiff paid 2001. betng 
Part of the Arrears at the Day appointed, but being a 
Colonel in the King's Army at Worceſter, mas not able | 
to pay the Reſt, but was fozced beyond Sea; and now Neceſſity. 
the Plaintiff deſired an Account, and that on Payment he 
might redeem. 
Obj. That the Decree by Nan-payment of the Reſidue 
was become abſolute. But it was anſwered and Reſolved, 
WW That this being by Agreement and Conſent, the Decree 
WM was but in the Nature of a Woz2tgage, and the Agreement 
| was erecuted in Part by Payment of 2001. and then the 
other Part being hindered in Payment by an inevitable 
Neceffity, the Plaintiff ſhould be admitted to redeem, and 
the Defendant to reconvey to the Plaintiff oz whom he 


ſhould appoint, free from alt Incumbzances by the De- 
kendant, &c. 
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King's Attorney verſus Sir George Sands. In Scac. 


Paſch. ä 
555 So . e. iy ee. . . HP A. 5 6 EG "i «1 4 4 2 
PAY 3 . .. L 


GK Ralph” Freeman piitehaled a Leaſe 7 Pe Pears of te- 5- _ 2 £46 2838 
veral Manozs; afterwards he purchaſed the nber -* 2. 
_ tance thereof, in the Name of Sir George Sands, being .;.,. ,, Pp . ee 
his Son in Law, in Truſt foz Sir Ralph and his Þeirs; 84. 
terwards Sir Ralph made his Mill, and made M2. Free- 
man his Executoz, and appointed that his fad Executoz 
and Str George Sands ſhould convep Part to Freeman Sands 


and Part to George Sands, , two Sons of Sir George 
| Sands, 


_ 
. 
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Sands, and their Hetrs, the Reſidue to all the Sons of Sir 
George Sands, by his then Lady (Sir Ralph's Daughter) and 
their Heirs, who ſhauld be living at the Time of his Death, 
and then died. Sir George Sands at the Time of the 
Death of Sir Ralph had only Freeman Sands (who ſoon 
After died without Iſſue) and the ſatd George Sands; but af- 
terwards Sir George had Iſſue another Son, called Freeman 
Sands, My, Freeman the Executoz refuſed the Executozchip, 
whereupon Adminiſttation was granted to Sir George Sands; 
afterwards, no Conveyance being made either of the Leaſe. 
oz of the Reverſion by Sir George Sands, who had both in 
| Truſt, accozding to the Mili, Freeman Sands killed George 
3 his Brother, and was afterwards attainted of Murder. 
The Queſtion was, Whether any of thoſe Truſts. either 
1 of the Leaſe o2 of the Reverſion, that were ſo in Sir George 
g in Truſt as afozeſaid, were fozfeited to the Ring, of whom 
the Lands were holden, by this Felony and Attainder; 
| who by the King's Attozney ſued Sir George on the Equity 
Side of the Exchequer, to anſwer the P2ofits to the 
King, ſuppoſing thoſe Truſts to be fozfeited by the Felony 
and Attainder. | 3 
The Cale was ſeveral Times argued at the Far, and 
this Term Chiek Baron Hale and Baron Turner (Rains- 
ford being removed into the King's Bench, and Ackins dil⸗ 
2 by Age) both agreed that this Truſt was not koz⸗ 
Truſt forfeited . In their Arguments it was agreed, that Ceſtuy que 
to the King. Truſt in Fee 02 Fee Tail fozfeit the ſame by Attainder 
| EW. of Treaſon, and the Eſtate to be executed to the King in 
a Court of Equity, by 27 H. 8. 10. and 33 H. 8. 
Alien Ceſuy, 2. An Alien Ceſtuy que Truſt of any Eſtate, the Eſtate be- 
longs to the King; which the Chief Baron ſaid was the 
Opinion ok the Judges in Holland's Caſe 23 Car. 1. and that 
an Alien cannnot purchaſe but fo2 the Ring's aſe, and 
that he was of Counſel in the Caſe. See the Caſe repozted 
in Style 20, 40. „„ e 
Truſts liable 3. AS to the King's Debt, by the Common Law and by 
ro the King's the Pzattice of this Court, which is of the Common Law, 
1 25 Ceſtuy que Truſt being indebted to the King, the King ſhall 
| have Execution of his Debt on tlis Truſt, fo2 befoze the 
| Statute made 4 H. 7. 17 and 19 H. J 5. in the Time of H. 
there be Pꝛecedents in this Court, that the Writ of EX- 
tendi fac. ko; the Levying of the King's Debt, was of the 
Debtoz's Land, oz ok any other Land of which any other 
Perſon was ſeiſed to his Uſe ;-and this was the * 


. 22 au pak} SAY e. 
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que Truſt. 
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of Sir Edward Cooke's Caſe, where the Intereſt of the 
King's Debt did attach upon the Power of the King's 


Debtoz to revoke a Settlement made of his Eſtate ; and 


Paſch. 4 Jac. Ford's Security taken in Truſt fo; a Recuſant 


was liable to the King's Debt of 20 1: per North, ſo that 
where the King's Debtoz hath the p2ofitable Part of the 
_ Eſtate, the King ſhall not loſe his Debt by any Fiftfon. 
4. It was agreed that the Truſt of the Reverſion would 
not be fozfeited fo2 Felony ; which the Court held clear, and 


Truſt of In- 
heritance not 
forfeited for 


cited ko: Authozities, 3 Co. Marquis of Wincheſter's Caſe, 12 Felony. | 


Co. 1, 2. 5 Ed. 4. J. 2 Cro. 513. Stat: 33 H. 8. And if the In⸗ 
heritance be kozkeited fo: Felony, it muſt be to the Loꝛd 
by Elcheat, which cannot be, becauſe he hath Ceſtuy que 
Eſtate fo: His Tenant, and that no Truft of an Heir is 
ſozfkeited fo: Felony appears by 27 H. 8. 10. and there is no 
(Urong to the Lozd as long as he hath a Tenant, and 
therefoze till tle Statitte of 15 H. 5, 15. the Loꝛd could 
not leiſe the Lands of which his Gillein was Ceſtuy que 
Truſt ; and ik it be demanded what ſhall become of his 
Cruſt; as if Tenant in Fee of a Rent-Charge dicth with⸗ 
out Petr, it is anſwered the Land ſhall be diſcharged of 
this Truſt, as if Tenant in Fee of a Rent-Charge die 
 vithout Hetr, oz be attainted, the Land is diſcharged. 


_ Truſt of a Leaſe fe: Years in Goſs may be fozfeited by rn 
Felony, 02 Dutlawzy in a Perſonal Aﬀfon. Earl of Somer. 


{ers Caſe. Hob. Dacomb'g Caſe, 2 Cro. Balington's Caſe. 


ruſt of a 


Leaſe fo2 Pears, if it be of never ſo long Continuance, if Leaſe for 


it be aſſigned in Truſt fo2 J. S. and his Heirs, yet it ſhall e o, 
go to his Erecutozs; yet Truſts are ruled accozding to * 


the Sttle and Courſe of Courts of Equity. 


A Real Chattel in Law ſurvives to the Husband, but rn 


tel 


not the Truſt of a Real Chattel. Co. Lit. Cap. Remit. 351. Ante Caſe 86. 
Ceſtuy que Truſt of an Inheritance binds himſelf and his P ca 174. 

Veirs in a Bond, this Truſt is not Aﬀets to the peir; Truſt Aſſets. 

though it hath ſince been Queſtioned in the Lozd Chancel. F *77- 


lo Hyde's Time; but clearly the Truſt of a Leaſe fo2 
Pears is Aﬀets to charge an Exccutoz in Equity. 


So a Truſt afligned over to wait upon the Inheritance, n © wi 


: | on the Inheri- 
Jough of a Term, ſhail go to the Peirs and Heirs of the tance. | 


Ante Caſe 77. 


ody, becauſe a Shadow kept on Foot fo2 a ſpecial Jur- 


ie. and this hath a great Reſemblance to the Caſe of 25. **** 


243. 


22 which go with the Inheritance to the Heir, but Charters: 


granted over, the Parchment and Max ſhall go to the 
Oantee and his Executozs. 4 H. 7. 10. — — 


And 
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not forfeiied no longer, but ft ſhall go to the Peir as Charters, Nomine 
by Outlawry. pœnæ, Patronage by Founderſhip, &c. and the Vilchief o- 


Proof of Con- the Depoſition allowed; and ruled that the Plaintiff's 


© voidSuit. pited by Bacchus he might nſe the Depoſitions taken 


_—_ — — 


* 
— 


And in the p2eſent Caſe, no Truft of the Chattel is 
foxfetted' to the King, becauſe the Leaſe fo2 Pears was not in 
Freeman who was attainted of Felony, no2 the Truſt in 
him as a Chatrel, fo that he muſt have been Exerutoz 
and gomintſtratoz of George the Son. Fx. 

And here it was Sir Ralph's Intent, that the Leaſe and 
Inheritance ſhould be confounded, and not kept ſeparate . 
and again, Freeman could have this Truſt but as Heir ta 

Waiting Term George, and as long as he hath the Inheritance in him, and 


therwile would be great, to have ſuch waiting Terms koz⸗ 
keitev by Outlawzy, And fo. Judgment was given againſt 
the King's Attozney. 2 


(158.) Pr. Pery's Caſe. 
Privilege. HE had his Pzivilege allowed in a Suit depending in 
Convocation. T1 Chancery, as a Member of the Convocation, the ſame 
with Pꝛivilege of Parliament. 
(1% Nurſe verſus Guillem. Mich. 1669. 


Lori Bridge: FT URSE was eramined as a Witnefs, though Plan- 
m_ .N tiff, to pꝛove Service of a Decree; and on Debate | 


Plan Path was ſufficient to convick the Defendant of a Con- 
tempt, unleſs the Defendant (wear quite contrary, and on 
Exception to a Maſter's Repozt, the Defendant was 

found in Contempt. 5 35 


(x66) .. 8 Hill. 4 22 Car. 2. 


Lord n being Purchaſer exhibited a Bill of Rel 
n. DO voz againft the Defendant, and revived the Suit by 
wah by Der, and the Defendant joined fn examining CUitnefles, 
ch. Rep. 1). but at the Heating the Plaintiff was diſmiſſed, ko: that 

the Plaintiff as Purchaſer could not maintain a Bill of 
Depoſtions in And it was now moved, that in an Oziginal Bill erV!- 


in the Cauſe of Revivoꝛ; but the Court denied it. beravſe 


I 


in 1 Truth there was never any Bill depending in it, fo2 

the Bill of Revivoz bzought by a Purchaſer was void, 

and the Depoſitions therefoze taken on no Iſſue, and no 

Bill and Anſwer depending, and conſequently no Indiſdt⸗ 

ment could lie againſt the Witneſfles ik perjured. 

per Amburſt: Adjudged in the Time of the late Commit: bar and 
ſioners, that where Baron and F eme in Right of the Revivor. 
Feme exhibit a Bill, and the Baron dies, the Mike 

may pꝛoceed in a by Bill of Revfvo2, therekoze 


= "nd s Mike went on, though ber Pusband was 
ead. 


Dalbin verſus Prettiman. (161) 
1 deviſed fo2 Payment of Debts; the Malter of —_— 
the Rolls would not allow any Intereſt fo2 Shop 


Debts of 12 Pears ſanding, becauſe he ſaiv Tradeſmen 
felling on Tick, ſold at a Rate — 


Hide verſus Petit. Oct, 2h 1670, | i (16.0 


He AAAAZ 3 « WL: JA yhes £7 ,, Eto 


Tus Cauſe had been many Pears de in amt, 1 
decreed upon Appeal to Parliament by Petit, ſent back za Win — 5 


to be reheard; upon hearing again referred to Account 
befoze a Maſter ; upon hearing Exceptionsto the Maſter's onto by 
Bepozt; an Onder was made by Conſent of both Parties, 01 HY 
to ſtand to the Award of A. and B. Jolleis, two emfnent 
Merchants; they ſeveral Times attended the Jolleis; Petit 
perceiving that the Jolleis would condemn him by their A- 
ward in 4001. befoze the Arbitratozs had dzawn up their CY * 
Award, Petit by Deed under Hand and Seal revokes 
the authoꝛtty given to the Arbitratozs, and retra#s the 
Submiſſion ; however the Arbitratozs make their Award. 
And upon Debate it was held, that the Award ought 
not to be decreed, in Regard of the laid Revocation, but 
the Court awarded an Attachment againſt Petit, unleſs 
he ſhewed Cauſe. And the Judges went on this 'Reaſon, 

1. That an Authozity in its Nature ts revocable by % d. 
Law, though referred by O2der of Court; and a Cale Exception. 
ited between Norton and Rolls in the very Point, where 


2 Award was to been made by Sir Mund. Bramp- 
on. 


Mm 1 2. This 
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2. Chis Award could not be decreed, becauſe ſome Pat⸗ 
ters referred were not determined by the Award, and fo 
not Final, and Caſes cited, Ward verſus Sawer, Child 
verſus Colwell, and 13 Car. Mayer's Caſe, where by Ozder 
of Court, the Submiſſion and Award were to be Final with. 
out Appeal oz Exception, that yet the Court did allow 
Erceptions to the Award as againſt a Maſter's Repozt, 
and the TUv2zds without Appeal or Exception but formula 
Clericorum ; but the Court gave no Opinion in the Point, 


_ (163.) Butler werſus Wallis and Coole, Executors of 
„„ Bowyer. 
Lord Bridg- = SEEN 
_ HE Suit was foz a Legacy ; the Dekendants de⸗ 
Legacies pro- manded Allowance fo? their own Legacies firſt; but it 
1 denied, and ozdered that an Account be taken fo? 
paid firſt, the whole Eſtate, and the Defendants and Plaintiffs to 
1 1 8 abate equally and pꝛopoztionably ko; what the Eſtate falls 
ſhozt; and (o not like the Caſe where Erecuto2s pay their 
own Oebts firſt at Common Law, oz him that firſt ſues. 
his Debt in equal Degree, bekoze the other. 


e 7 FE , | | 2 = | 
N 1 , XN Erecuto? ts not bound to pay Legacies without Se: 
Hon 992 £1. curity to refund, in Caſe the Eſtate pzove not ſuf- 


Legacy. ficient to pay Debts, to be afterwards diſcovered, and to re: 
Poſt Caſe 169. fund in Pꝛopoꝛtion, if not ſufficient to pay other Legacies, 


(164) CON the Return of a Subpeena, if a Witneſs will not 
1 appear and be examined, the Patty may take an 
ment againſt a Attachment againſt him; and ik he appears and depoleth 
Witnel. on the other Side, he map ſupp2eſs his Depoſittons on 
Depoſitions tion ” | | 
fuppreſſed. Mo . | 


| 
{ 
l 
( 


dasz) Ro. Pitt werſus Ro. Pelham & ux Mab. Sherley: 


ihe» leg. 124. | Ay, T Illiam Sherley Clarke, in the Pear 1650, having join⸗ 

an . ws os tured his Wife in Lands, by his Will con- 

| faith not by firmed her Eſtate, and deviſed that the Lands ſhould 

paß Cc 766. be lold, and the Money diſpoſed by his Wife, and to three 
ok his P ; ed in 
of his Mephews by Name ; and if one of them died 
the Lite of the Wife, then his Part of the Boney. 

4 * 
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his Couſin Higham; the ſame Nephew died in his Mike's 
Life; the two other Nephews, the TUife and Higham, ſold 
to Pitt the Reverſion on a full Conſideration; by Advice 
of great Counſel that they might ſell, and the Sale be eſta- 
blihed in a Court of Equity. The Plaintiff therefo2e 
erhibited his Bill againſt the Defendants, being the 
Coheirs of the Deviſoz, that they might be decreed to con- 
vey to the Plaintiff ; and at pearing a Trial at Law was 
directed, whether the TUife, being in Truth Erecutrtr, 
might ſell fn her Life-Time, o; whether the Executozs 
of that Executrix. Dn which Point, Judgment was againſk 
the Plaintiff in the Common Pleas; and now on the E⸗ 
quity reſerved they came to Heating, and the Court dil⸗ 
miſſed the Plaintiff s Bill, but ozdered that this be not 
dawn into a P2ecedent fo2 the future. ” 
- Notwithſfanding which it ts conceived, that the Decree 

is erroneous, accozding to ſeveral Pꝛecedents in this 
Court, and that the Defendants oughr to convey to the 
Plaintiff Pitt, the Intents fo2 which they ſhould be ſold 
being certain, and the Lands certainly denomtnated, and 
that it ſhould be judged in Equity a Truſt in the Heir to 
ſell, oz that the ſame being ſold by the Legatees, the Weir 
Gould not impeach the ſame, but confirm them, and cited 
Pꝛecedents, D2ders II Jun. 39. 26 Nov. 3 Jac. 9 July 4 Jac. 
decreed by the Lozd Chancello2 aſſiſted by the Judges; 
and a Caſe between Hyer and Wordale. Thomſon deviſed 
Lands to be ſold after the Death of his Wife, but ſaith 
not by whom; and the Money to be raiſed by the Sale 
to be divided amongſt his Childzen ; makes his Wife 
Crecutrir. The Elder B2other and the Executrix leaſ- 
ed fo2 1000 Pears, Part to Nic. A. Bother, and Part to 
another B2other; who ſold to the Dekendant Wordale; 
which Sale was adjudged fraudulent to overthzow the 
(Will ; and a Decree that the Land ſhould be ſold, and the 
Honey divided amongſt the Childzen. | 

The Szound of the Statute of Wills, 32 H. 8. ts the 
Good of Childzen and Poſterity, and though in the Pztn- 
lipal Caſe here are not Childzen, yet the Legatees are 
the neareſt of Poſterity. eee eee eee ee 

The Plaintiff pitt's Caſe, upon Petition to the Houſe 
of Lozds, was then heard upon Appeal from the afozeſatv 
Decree, and declared the Lands ought to be ſold accoz2d. 
ng to the Wttl. Dec. 17. 1670. = 


William 
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William Locton verſus Francis Locton. 13 Nov. 
13 Car. 1. 


Lands deviſed \ ö 7 Iliam Locton - Deviſeth to the Plaintiff fo? Life, 


to be fold. 
Ante Caſe 
IE 


(169. 


Notice. 


Condition. 


Heir. 


(168.) 


(168. b.) 


Remainder to all his Sons in Tail, Remain: 
der to all his Daughters in Tail, and on Failure 
of all Iſſue of William the Plaintiff, deviſed all his 
Lands to be ſold, and the Monep to be divided amongſt 


the Daughters of Jo. and Rob. Loan, and the Sons and 


Daughters of Baldarſton. William the Deviſce dieth with. 
out Ifſſile, the Deviſees Legatees erhibit their Bill a- 
gainſt the Heir to have the Land ſold, and notwithſtanding 
ſome Decree made in the Life of William, upon Award by 
Conſent, in Pꝛejudice of the Plaintiff's Suit, yet by Advice 
of the Judges a Decree was againſt the Hetr fo2 Sale 
of the Lands and Diſtribution, it being a Truſt in the 


Smith verſus Alterly. 24 Car. I. 


A Deviſeth his Lands to his Wife, and after to his 


+ eldeſt Son, with Condition that if his Wife ſhould 
be with Child 80 1. ſhould be paid by his eldeſt Son and 


\ Heir at Law to the Child after the Mother's Death; the 


Wife had a Child, and after her eldeſt Son conveys away 
the Land to a Purchaſer ; and on P2oof that the Purcha- 

ſer had Notice of the Will, a Decree was koz the Daug)h: 
ter fo2 her Yoney deviſed, and declared it was a Truſt to 
go with the Lands; and yet this Mill was void in Lab, 
as to the Legacy, ſeeing he who was to have the Benefit 
of the Bꝛeach of the Condition was the Heir, who was 


to pay the Legacy. 


lineſſes may be examined befoze Replication (if the 
| Plaintiff doth) not elſeQ. 


Ann. befoze a Maſter, the Party may diſcharge him. 
ſelf upon his own Dath, fox any Sum not excceding 
40s. per Low Bridgeman and Maſter of the Rolls, 
27 Oct. 1672. — 2 = 


4 


& ** 
— . — _ 
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(169.) 


AY Executoz pays Legacies, leaving 3001. Debt to regatees re- 
pay, and dies; Adminiſtration de Bonis non was taken fund. 
out; the Creditoz erhibits his Bill againſt the Admint %*® 
ſirato? and the Legatees; and the Court decreed that the 
Legatees ſhould refund, fo2 no Executoz is bound to pay 

a Legacy, till he be ſecured to repay when Oebts are 


diſcovered ; therefoze in Equity the Laches of the Ere- 
cuto2 fhall not hurt the — 


Biſhop of Worceſter uur One of his Copy- Cine) 
holders. 


1 E Copyholdet preferred his Bill to be relieved a; Lord | Bridge 
gainſt a Foxfeiture fo2 Cutting Timber. Per Cur', Ik“ 


the Waſte be voluntary, the Court will not relteve; and Forfeiture ef 


an Ifſue at Law was directed, whether he cut the Trees onen = 
with an Iutent to do Taſte; and the Lozd Keeper being 
— to alter this Iſſue would not alter it. 


Fa Pan conkeſſeth Notice, that the Eſtate in Law fs (1/1.) 


in a third Perſon at the Time when he purchaſed, he Notice of a 
is bound to take Notice what the Truſt is. Truſt implied. 


J s. deviſcth 5051. to his Daughter, ah if ſhe die be- C172.) 
; foze 30 Pears of Age unmarried, then to be divided Deviſeof Mo- 
between thee ; ſhe does receive the Money, and dies ner in Re- 


befoze that Time. And Reſolved that the Money ſhould **:.. 1 


be divided, and her Executoz chargeable, as poſſefſed in Pol Caſe 280. 


Cruſt koz the Deviſces in Rematnder. Pollexf, 37. 


F the Heir, to pꝛebent the making of a Will, undertakes (1730 
to pay out of Land, this binds the heir who fo un⸗ LS 
dertakes. 5 Ante Cafe 37. 
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Hee 2 Col. Doyly verſus Perfall. 
Le. 


„52225 


Baron mort- F Wife having aſügned her Term in Truft 7 95 Bl 
er herlelf befoze Parriage, and then the Puskand, with⸗- - 


Wife's Term. Out joining the Truſteeg, doth moztgage the CTruſt; the 
Husband being dend, the Hoztgagee exhibits his Bill to 
have the Land conveyed to bim, oz that they ſhould re⸗ 
deem; and the Court dilmifled the Plaintiff's Bill; fo2 
ſince Queen Elizabeth's Time, it hath been the conſtant 
Pꝛatkice of this Court, to ſet aſide and fruſtrate all Jn- 
Tem n Tn cumbzances and Ads of the Pusband upon the Truſt of the 
for the Wife. UUtke's Term; and that he ſhall neither charge o2 grant 
it away. And it is the common Way ok pꝛoviding Join: 
tres, foꝛ a Moman to convey a Term in Truſt fo2 her up⸗ 
_ on Marriage, that it may be out of the Power and Reach 
Ante Caſe 32, of the Husband. Neither ſhall he fozfceit it by Outlawzy oz 
180 Felony, if foz Jointure, oz in purſuance of Articles of 
Marriage, 02 being the Mike's Term it is aſſigned be⸗ 
koze in Truſt, oz if on other good Conſideration it be af- 
ſigned. 1 Inſt. 351. is 

But if it be an Alignment after Marriage by the Pus⸗ 
_ band, in Truſt fo2 the (UGife, that is voluntary, and krau⸗ 
m—_— againſt Fn ; and thus was the great 

Chequer Chamber Caſe, | 3 


2 Hayes verſus Hayes. 24. Feb. 1673. 
(175) : 4 1 2 45 7 NS: 2.57. te 73 — - 
Lord Keeper Sciſed in Fee deviſeth to his Heir, on Condition 
nn. that he pay to his Daughter A. 500 l. at her Age of 
Coneriburion 36 Pears, and in Default, that ſhe (ould enter and raile 
by Tenant it; the Heir devileth to his Mother foz Life, and to his 
for Life to Pzother afterwards in Fee, and dies; the Mother enters; 


* Reverſion and Inheritance, erhibits his Bill to have the 
Mother pay Part of the 500 l. ſhe having Part of the Eſtates 

_ viz. a Tenancy fo2 Life, 5 
Obj. The Daughter is not of Age, and ſo this Bill is 
quia timet Only, and ft may be the Bother may live ttll the 
' Daughter is 16, and then the Daughter may enter and raile 


it; and ſo the Bzother who is the Reverſioner, ſhall not 


be grieved. And the Court would be vexed with vain 
Suits, if any one map be admitted to ſte quia timet, to 
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pevent a remote Poſtibility, Cur : Suits quia timet are 020: Su quiz + 
per in Law and Equity; in Law a Warrantia Charte, in 
READ» as where A. grants a Retit-Charge of 100-1. per 
Ann. in Fee, and deviſeth to B. fo2 Life, Remainder to C. 
in Fee, and dies; C. map exhibit his Bill to compel the 
Tenant ko: Life to pay the Arrears, elſe all will fall on 
the Reverſioner ; and this hath been decreed. 
And the firſt Cale about Contribution was between Ke Hae 
where A. had moztgaged the Mano? nr, HT 
of Guildford foz 21001. * then deviſeth to B. fo2 Llfe, Pie ee, ee. 
Remainder to C. in Fee. C. pzefetred his Bill to fozte 5 5 . 
B. to pay his Share ok the Moztgage Money; and it was ah 8 bes 
decreed that he would; and there have been twenty Cafes *' © 1 
ſince ok like Mature; ſo in the Paincipal Caſe there being 15 
a Demurrer to this Bill fo2 the Cauſes afozeſaid, the (18 
Defendant was o2dered to anſwer ; and Sir John Churchill 1 
moved and ſaid koz the Defendant, that ſhe could pꝛove 
that it was the Intention of the Teſtatoz here, that ſhe 


ſhould pay nothing, which was not anſwered, but was ad. 
mitted to be material. 


Butler verſus Bernard. 24 Feb. 1673 (176 
5 A* Admiuiſtrato2 moꝛtgageth the Inteſtate's Term, Lord Keeper 
and makes A. his Executoz, and dies; B. takes out Adminiftrator = 

Letters of Adminiſtration de banis non to the firſt Inteſtate N 1 
and claims the reſiduary Jntereft and Truſt of the Term; 3 Term, who 
and p2ays that he may have the Bene ſit of Redemption; fall redeem. 

but the Court decreed the Benefit of Redemption to A. 

the Executoz of the firſt Adminiſtratoz, who had aliened 

the whole Eſtate in Law of the Term, and was not poſſel- 

led, in auter Droit, of any Part of the Jntereſt thereof, but 

in his own Right; and fo it ſhall go to his Executoz, 

and not to B. the Admintſtratoꝛ de bonis non. 


e 
e 


Pratt verſus Colt. 


em 3 
O1. TY Father had given a Judgment to the Plafh- Lord Bridge- 
tiff Sir George Pratt, fo2 1000]. and that Colt's Fa- man. 


ther had the Truſt of the Fee of zool. per Ann. which Anceſtor. EH 
deſcended ta the Defendant, his Son and Heir, who ſued 1 N 
the Truſtee in this Court, and had the Eſtate in Law Trut in the 


con: Heir. 
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Aſſets. 
Ante Caſe 


157. 


(198.) 


Lond Keeper. TR EE Erecutozs who were all Reſiduary Legatees, 


Survivorſhip. 
Joint Execu- 
| tors. . 
Ante Caſe 
3 Keb. 440. 


the Common Law, in the Point of Survivozſhip, and 


*3- ſftrato2 ; but upon the Rehearing the Lozd Keeper took 
3 Rep. C. 238. the atiſtance of the Lozd Chief Juſtice North and thzee 


Debts may ariſe ſeven Pears after, and ſo the Effate 


In Curia Cancellariæ. 

conveyed to him ; and now Str George Pratt would by the 
Aid of this Court extend thoſe Lands by this Judgment. 

And it was argued, that if this had been a Term for 
Pears, and the Truſt had come to the Erecuto?, it 75 
been Aſſets in Equity; and fo in this Caſe where the d 
fendant claims as Heir. The Vekendant demurred . 
this Bill, and the Lozd Keeper ruled the Demurrer good, 
and fo? Reaſon ſatd the Executoz ckaimed in auter droit, 
but the Peir to his own Uſe. But Note, That this hath 
not been taken to be a good Demurrer by the old and 
beſt Pzatiſers, as little accozding with good Reaſon, fo? 
the Hetr at Law is as much chargeable with the Anceſto's 
Judgment, as the Executoz with the Teſtatoz's Debts, 


and ſo Equity ought to follow the Law, and the aboveſaid 
Difference is tmmatertal. 


Cox work Queenlock. 


one of them dies, and his Admintſtratoz exhibits a 
Bill fo Diſtribution, and to be relieved againſt the Sur: 
vivozchip. And the Low Keeper decreed it koz the Admini⸗ 


other Judges, who were of Opinion that it was againſt 


might introduce a Relfef in Equity againſt all Survivo?y 
ſhips tn Caſes of Joint-tenancy, having no other Circum- 
ſtance in the Caſe ; and fo the Decree was reverſed. 
Note; This is a much ſtronger Caſe than where the Eke. 2 
cuto2s are not Legatees. 

Note; This was reverſed chiefly on this G20und, that 


thould ſurvive fo2 the Poſſibility of ont to the 
Creditoꝛs. 


3 Cham- 


A Dr awfh ans 3 ens 


—— 
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Chamberlaine verſus Chamberlaine. Trin. Va- 
Ai cation I674. 8 
. AA. a / Goa Cu. . 
10. Chamberlaine being poſſeſſed of a Leaſe fo2 3000 Pears, Lord Keeper 
J and owing ſeveral great Debts, made his Will, and ne 
made his TUife Elizabeth his Erccutrir, who p20ved the z,, 60. 
Will, and paid the Debts as far as the Chattels Per⸗ 
ſonal 02 Stock would reach, but not farther ; and there 
being yet Debts unpaid above the Ualue of the Leaſes, 
ſhe aſſents to a Bequeſt of the ſaid Leaſes made by the 
ſaid Jo. Chamberlaine in his (aid Wil, viz. to the ſaid Eliza- 
beth fo2 her Life, and after to Jo. Chamberlaine his eldeſt 
Son fo2 Life, and after to the firſt Son of the ſaid Jo. 
Chamberlaine the Son, and the Heirs ale of the firſt Son; 
after which Aſſent Elizabeth dies, and leaves My. Croft her 
Executoz, who came to Articles with the Plaintiff fo2 
gool. TUhereupon the Plaintiff exhibits his Pill againſt 
the Dekendant Jo. Chamberlaine the Son, and Chamberlaine 
the firſt Son ok the fatd Jo. Chamberlaine the Son, and Pz. 
Croft the Executoꝰꝛꝰ. 
And the Queſtion was, Whether, Debts being unpaid at 
the Time of the Aﬀent, and nothing liable to make good 
the ſaid Debts, ſave the ſald Leaſes, the Leaſes might be 
 Iffets in the Hands of M2, Croft, ſo that he might ſell 
them to anſwer the laid Oebts, notwithſtanding the ſaid. 
Aſſent 5 oz whether the ſain Bequeſt of the Leaſes were 
beſted in the Remainder, accozding to the ſaid Deviſe, by 
the ſaid Aſſent, and could not be deveſted by the Sale of 
Croft the Executo 7 WE Fe ore 
And now the Lo2d Keeper decrced Croſt to convey accozd⸗ 
ing to his ſatd Articles ts the Plaintiff, and that the ſato 
Leaſes Could be Aſſets, notwithſtanding the ſaid Aſſent; 
and firſt he relied on this Rule of Court, that an Execu: 
to; ſhall not be fozced to pay Legacies until the Legaten 
hall give Bond to refund in Þ2opoztton o2 in the (Ghole, Le 
ko; the Sattsfa#ion ok Debts, ik any do appear; if no ene 
Bond be given, vet ik Debts do appear unſatisfied, the 163. b. 
Legatees upon Bill in this Court ſhall refund, and this 
ab well where it is Legatum in Specie, as a Dozſe 0? 10001. 
actually paid; fo2 the Legacies are not due till the Debts _ . 
paid, and a Legacy being paid remains as a Legacy in ene.“ 
the Hands of a Legatee after Payment; and hence it is 
that a Legacy is not — by Fozcign — 
ny 0 e⸗ 


(179.9 


— 
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becauſe it may wozk a Wrong to the Creditoꝛs, who are 
third Perſons, and can have no Day in Court in that 
Suit to inter plead. And fo2 this Keafon, ik an Infant 
Executoz aſſent, it is no good Aſient, ik there be no other 
Aſſets fo? Debts, which even the Common Law p1ovides 
pat fo2 the Security of Creditozs ; much moze ſhall this Court 
Notice of a Dꝛobide foz their Security. But if akter ſuch Aſſent Jo. 
Truſt. Chamberlaine the Son had ſold tie Leaſes to a third 
Perſon bona fide, this had defeated the Crevito2s, fo2 he 
had a good Title in Law, and the Purchaſer ould hot 

be pzejudiced by this Truſt fo? the Creditozs. 
Devaſiavi. And in this Cale it was alſo ruled, that if an Executoz 
make a Devaſtavit and die, his Executoz is liable to the 
making good the Quantum of the Devaſtavit to the Credi⸗ 
tozs, ik he hath Aﬀets from the firſt Erecutoz. And he 
cited a Caſe in the Spiritual Court, where they fiſifted up⸗ 
on Security to anſwer Debts befoze the Executoꝛ fizould 
pay the Legacy; and a Pꝛohibition was pꝛayed, but dented, 
1 Rol. 612. Alld in this Caſe, becauſe it appeared that the Defen. 
Term 3 dant Chamberlaine, the Son of the Dekendant Jo. Chamber- 
nber. laine, WaS not boꝛn at the Time of the Deceaſe of the ſat 
Poſt Caſe 212. JO. 6 the Gzandfather, nothing could veſt in the 
ſaid Infant, and therefoze the whole Term remained in 
the Defendant Jo. Chamberlaine; and fo2 this Reaſon the 


Bill as OUT: the Infant was diſmiſſed. 
X Nona . This Tin. Uacation, the Lozd Keeper derla⸗ ; 
(156) red it ſhould be a Rule, that a Boztgagee after the 
Intereſt fur Fozfeiture ſhould have Intereſt fo2 his Intereſt, and 


Mortgage. ſhould be only accountable fo: what P2ofits he ſhould 


pon caſe 263. LECeive, and not fo2 what he might have received, unleſs 


na were Fraud. 
(181, A. Note, That it was always the Rule, that the 
7252 Moztgagee aſſigning, the Aﬀignee ſhould have Jnter- 


ne 6 eſt fo2 the Intereſt then due, and was never contradited 


6gnoe de u® but in Porter and Hobarr's Caſe, in the Lo2d Shaftsbury 8 
Mortgage. 
3 Rep. C. 258 Time. 


THE 


— — 


PSY » K A + a. 
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HE Lozd Keeper ruled it, that a Plea ok Outlawp NY wg 
ſhould be without Dath, becauſe of the Averment 333 without 
Identity of Perſons ; and ruled that a Plea of the Dꝛi⸗ Outlawry. 


vilege of Oxford ſhould be put in without Dath: Inter Ma- Privilege of 
ſters und Bruett, 24 Oct. 1674. 5 | Oxon. 


Gyles Thornborou 7h Clerk, and Jane his Wife, 
Danghter and Heir of Laurence Clifton, Gent. 


Plaintiſſs; 


Jo. Baker Son and Heir of Ja. Baker, Jo. Nicholl, 
Eſq; and Jane his Wife, Adminiſtratrix of the 
faid Ja. Baker, Defendants. 10 July 27 Car. 2. (1839 


THE Queſtion was, Whether the Heir oz Executoz Mongagr 
. hould have the Boztgage Poney? And after Confi- Hair . Ere. 
deration fn this Caſe, Reſolved, That the Executoz ſhould cutor, ho 
have it, per Finch Lozd Keeper, the Poztgage being fo2- _ —_ it. 
feited, though ft was mentioned, that if the Mott. 
gag02 did pay, &c. ts the Moꝛztgagee, his Heirs, Executozs 
r EEE: 1 5 
Becauſe the Reaſon of the Common Law in theſe 
Caſes ought, as near as may be, to be followed in Equt. 
ty. Now by the Common Law, if the Condition oz De- 
feazance of a Moztgage of Inheritance be ſo penned, that 
no Mention is made either of Heirs oz Executozs to whom 
the Money ſhould be paid, in that Cale the Money ought 
to go to the Executozs, in regard the Poney came firſt 
out of the Perſonal Eſtate, and therefoze naturally re⸗ 
turns thither again; dut if the Defeazance appoints the 
Ponep to be paid either to the Peirs oz Executozs, there 
by the Common Law, if the Poztgagoz pay the Money 
preciſely at the Day, he may eſe to pay either to the, e 
heir oz Erecutoz. But where the p2ecife Day ts paſt, and h 
the Poztgage kozkeited, all Eleffon is gone, ko: in Lam ® 
there is no Redemption; then when the Cafe is reduced 
to an Equfty of Redemption, that Redemption ts not to 
be upon Payment to the Heir oz Executo2 of the Mogt⸗ 
Jagee, at the Eledion of the Woxtgago!, foz it were agatnft 
Equity to revive the Eledton; fox then the Poztgagoz 
might deker the Payment as long as he pleafed, 
and 
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and at laſt fozce a Compoſition by Payment of the Money 
to that Hand which will uſe him beſt; much leſs can the 
Court ele oz dire a Payment where they pleaſe, fo? a 
Power ſo Arbitrary might be attended with many Incon⸗ 
bvVentlencies; there ought therefoze to be a certain Rule in 
- theſe Caſes, and a better cannot be choſen, than to come 
us near the Rule and Reaſon of the Common Law as 
may be; now the Law always gives the Money to the 
Executoz; where no Perſon is named. 

And where the Election to pay either Peir oz Execu⸗ 
to2 is gone, and fozfeited in Law, it is all one in Equi- 
fy, as ik neither Petr noz Executoz were named, and then 
Cquitp ought to follow the Law, and give it to the Exc⸗ 
cütoz. | | 

Foz in natural Juſtice and Equity, the pzincipal Right 
to the Moztgagee is to the Money, and his Right to the 
Land is only a Security foz the Money; wherefoze when 
the Securtty . deſcends to the Þefr of the Bo2tgagee, 

attended with an Equity of Redemption, as ſoon as the 
Moztgagoz pays the Money the Land belongs to him, 
and only the Money to the Poztgagee, which is merely 

, Perſonal, and fo accrues to the Executoz 02 Adminifira- 
to2 of the Poztgagee; and fo2 this Reafon a Moztgage 
of Inherfcance to a Citizen of London hath been held to 
be Part ok his Perſonal Eſtate, and divided accozding to 
the Cuſtom; and though ft may ſeem hard that the Þelr 
thould be decrecd to make a Reconvepance, without having 
the Money which comes in lieu of the Land, it will not 
ſcem lo to them who confider that the Land was no moze 
than a Security, and that after Payment of the Money, 
the Law keeps a Truſt koz the Moztgagoz, which the 

Heir of the Moztgagee is bound to execute. 

And his Lo2dſhip declared, that the Right to a Sum 
of Zoney, which is a Perlſonal Duty, ought always to be 
certain, and not to be variable upon Circumſtances * 
Wherefoze his Lozdſhip did not think it material that 
the Adminiſtrato2 in this Caſe had Aﬀets without this 

| Monep; fo2 Aﬀets. oz not Aﬀets is not the Mealure of 

0 Juſtfce to Executozs oz Adminiſtratozs, but ſerves only ag 

| a Pꝛetence to favour the Heir, who either ought to have 

= a! if there be no Aﬀets, oz not to have it if thete 
e Allets. | 


And fo2 the ſame Reaſon his Lozdſhip did not think it 

material, that there wanted the Circumſtance of a Perlo⸗ 

nal Covenant from the Moztgagoz to pay the Vone? ; 
— ä 


fo 


— 
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n Milk. a BM tad * 


fo: though the Caſe of the Adminiſtratrix of the BYoztga- 
gee had been ſtronger with it, yet it is ſtrong enough 
without it. 

And his Lozdſhip declared, that he had conſidered the 
various Pꝛecedents in this Caſe which had been urged, 
—_— one did not come to the very Point, there being 

a great Difference between a Montgage and an abſolute 
Conveyance, with a collateral Agreement to reconvey up- 
on Repayment of the purchaſe Money. 

The other late Pꝛecedents, which made fo2 the Heir, 
being contrary to the moze antient Pꝛecedents of this 
Court, and to fome Modern P?ecedents alſo, ſeem- 
ed to his Lo2dſhip of no Weight; his Lo2dſhip being of 
Opinion that all Moztgages ought to be looked upon as 
Part of the Perſonal Eſtate, unleſs the Moztgagee in 
his Life-Time, oz by his ill, do otherwiſe declare oz 


diſpoſe of the ſame; and thereupon his Lo2dſhip Decreen 
accozvingly. 


Nor, in Caſu Theire and Webb the Defendant plead⸗ (184 ) 
ed a Releaſe, which being pꝛoved to be delivered as 3 
an Elcrow (Ifſue being joined on a ſpectal Replication) on Interroga- 


the Dekendant was ozdered to perkec mg Aer on In⸗ tories. 
terrogatozies. 


Tur Loꝛd Keeper Bridgeman will not p2otet the Aſſign. (1850 
1 ment of any Chofe in Action, unleſs in Satiskadlon (7 
of ſome Debt due to the Aflignee, but not when the Debt oy” 1 
02 Choſe in Action fs afligned to one to whom the Al⸗ *'5 
ſignee owes nothing pꝛecedent, ſo that the Alignment 18 
voluntary 92 [02 Money then ke. 


Poms between the Deviſe of Goods and the Uſe of (186.) 


Goods; the firſt carrieth the Pꝛopertp, the laſt car⸗ 
rieth not the Pꝛopertp. 1 Cro. 347. 


Mögest Alſigns ober fo 1500l. the Amount of the 


Pꝛincipal and Intereſt ſhall be pat to the Aſignee | (18/0 


nte Caſe 
du Redemption; 1666 _ 4... 


Pp Cam- 
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ws Campion werſus Ippon. 17 Oct. I 677. 


1 Yo2tgagee ſhall be allowed Intereſt koz Money 
beſtowed on Repairs, as fo a Sum in Goſs, the 


Moztgagoz having the Benefit of Imp2ovement upon Ac: 


count, as if it be thereby increaſed. 


d N 


(189. b. Mee te in bis Bill — Payment of diverſe Parts 
of the Money; Yoztgagee by his Anſwer ſays it was 


0 Witneſs to te examined after Þearing, to the ſame 
Point he was examined bekoze. 


paid foz other Debts: no Pꝛook on either * the Court 


muſt "Os the Defendant 8 Anſwer. 


voy "BE lteth not againſt the Warden of the Fleet fo2 E⸗ 
Ow of one in Execution fo? Bzeach of a Oecree. 


Inter Theophilum Com' Suffolk, Plainiff; 


TT. | Defendants 16 Juni 7 Car. 1. 

(191. | 
| HE Defendant, the Lady Greenvill whilſt ſole, had a 
| Decree againſt_the Earl of Suffolk the Plaintiff, fo: 
6001. per Ann. againſt which Decree the Earl pꝛayed to be 
relieved, in reſpe# of a Deed of Aſſignment of the Bene: 
fit of that Decree made by her Ladyſhip befoze Yarriage 
to one C. in Purſuance of a verbal Agreement between the 
laid Sir Richard and the ſaid Lady, befoze their Marriage, 
that the ſaid Lady ſhould have the ſole Power and Oil⸗ 
poſal of the ſatd 6001. per. Ann. after Coverture ; the Plain- 
tiff ſuggeſting that the ſaid Lady and the laid C. had re. 
leaſed to the Plaintiff ; the Plaintiff not having the ſaid 
Deed of Alignment to p2zoduce, and alledging the De- 
Examination fendants had gotten it, the Defendants dented it; where- 
upon Inter upon it was o2deren, that the Defendants and C. ſhoutd 
: be examined upon Jnterrogatozies, to diſcover the Oced 
02 a Copy thereof, and cccozdingly they were En, 


Ri. Greenvill Mi & Baronettum & Mar ux ejus 


but the Matter being not at all cleared, no2 what was the Eibe Ther 
Contents ok the Deed, moze than at the fozmer Hearing, wn, Wut 

The Court declared they had maturely conſidered of the lock. 
Points fn Queſtion, and did agree that there was not at 

the laſt Hearing, noz now, ſuffictent Matter oz Pꝛook to 
bar the Defendant Sir Richard of the Benefit of the... A 
Decree, oz to relteve the Plaintiff, fo2 that the Arrears thaw nocallign- 
of the 6001. per Ann. Decreed to my Lady, being in its own ie. 
Nature a Chole in Afton, cannot by Law be afligned over, = — 
wherekoze the Aſſignment to C. though proved, had been 
void in Law, and being lo ought not to be maintained in a 
Court of Equity (no Conſideration appearing to ſuppozt 
the ſame, which ſhould make it better in Equity than at 

Law) and fo: Sir Richard's verbal Agreement in Conſi⸗ 

deration of Marriage to be had, it was no good Conſi- 
deration, being in Subverſion of the G2ounds of Law, and 

of the Rights of Marriage, and not ſufficient in a Court 

of Equity to ground a Decree. 

But it had been otherwiſe, if ſuch Power had been ſet: 

tled in a legal Courſe, as by Conveyance erecuted. (2) 1 ment, 
Choſe in Afton may be transferred over by Letter of At- 
tozney, but had that been in this Caſe by the Inter marriage, Autbarty re- 
the Authozity had been revoked, per Cur”. (3) That all 94 20, 


Pꝛomiſſes, Agreements and Covenants made by Str Ri- by Marriage. 


chard to his Lady befoze Marriage, are extinguiſhed by J2*4** 192 
the Barriage. (4) Had C-'s Authozity continued in ſtrength akomey can- 
after the Marriage, he could not releaſe in his cwn Name, gor releaſe in 
as here (an Executoz cannot ſell in his own Name) and eg 
therefoze C. remained concerned therein as befo2e. (5) In Singularis 
regard C. only teſtificd the Contents of the Deed, this eben 
ſingularis teſtis was not ſufficient to ground a Detree, fo2 Jant's Oath. 


the Plaintiff elpeciallp, becauſe of T ifference between him Contents of a 


and the Defendant, he was leſs credible, and becauſe it is d Pt 
dangerous to admit any one to ſwear the Contents of a 

Deed, but the CUitneſſes to (wear only to the executing 

of the Deed. The Bill was diſmiſſed, and Sir Richard 


1 to pꝛolecute the Decree againſt the Earl of 


Domina 
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n 


Domina Dorothea Dacres, © Plain, 


(192) Charles Chute and Henry Houghton, Defen- 
dants. Paſch. I5 Car. 2. 1663. 


AnteCafergr. Pa Plaintiff being a Widow, and having yoo]. per 

Poſt Caſe279. Ann. Jointure, the Defendant Chute's Father made 
Suit to marry her; but befoze Marriage it was agrecd 

_ by Uriting between them, that it ſhould be lawful fo2 her, 

92 ſuch as ſhe ſhould appoint, during the Covertyre, to re- 

ceive and diſpoſe of the Rents of her Jointure as ſhe 

1 pleaſed; Houghton the Defendant was imployed by her to co!- 
_ by let the Rents, and he paid them to Mz. Chute by the Plain⸗ 

Marriage. tiff 8 Appꝛobation; Mz. Chute after 10 Pears dies, aid 

left the Defendant Chute, his Son, his Executoz, againſt 

whom and the ſaid Houghton ſhe exhibited her Bill, lug⸗ 

geſting 1000 l. to be in Houghron's Hands, Parcel of the 

laid Rent. Mhereupon it was decreed by the Lozd Chan. 

., cello2 and Paſter of the Rolls, that the ſaid Agreement 

being ſo made between the ſaid Pz. Chute and the Plain: 

tiff was ertinguiſhed by the n von urging the 


fozegoing TER. 


(i930 Earl of Carliſle verſus Globe & ux' & al Execu- 
tors of Andrews. 


Lords Com- I Plaintiff moꝛtgaged Lands to Andrews in Fee 
Widder, £02 1000 l. and conenanted and gave Bond to pay the 
Tyrrell, * Money, and koꝛkeited; Andrews dies, leaving Globe his Heit 
Fountain, At Law; and his Wife erhibited a Bill againſt the Plain⸗ 

tiff to have the Money, oz elſe the Platntiff to be foze⸗ 
cloſed of his Redemption; on which Bill it was decreed, 
* that ik the Plaintiff the Earl of Carliſle did not pay the 
forecloſed, Money by a Day, then he ſhould be fozecloſed ; the Earl 
paid not the Money after it; after that it was diſcovered 
that Andrews had made a (ill, and had given the Wot: 
gagoz's Money to the Executoz; and now the Plain⸗ 
tiff exhibited a Vill, deſiring that he might be admitted 
to pay the Money to the Executoz, he having the Big, 
and no Party to the fozmer Decree ; this was by Oziginal 


Pill, and not a Fill of Review. w 


4 
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Cor': In this Caſe a Bill of Review would not lie, be- Bill of Re- 
cauſe the Exccutoꝛ was no Party to the kozmer Decree. e. 

To this Bill Globe the Peir pleaded the Decree; it Original Bill 
was ozdered he ſhould: anſwer without Pꝛejudice to his g. 7 _ ” 
Plea ; per Curiam, The Plaintiff is foz ever fo2ec ſed, 5. Polt Caſe 197. 
and the Executoz ſtall Fave Remedy againſt Globe, who RE 
having the Land ſhall ſell it, and the Executoz ſhall "have Heir and Exe- | 
the Ualue of it, the Yoztgage Money being given to the = 
Executoz. And it was ozdered, That the Heir Call ſelb* 
acco:dingly, and the Money to be bzought into Court, 
there to remain till the Heir and Executoꝛ had interplead- 


ed, and the Carl to be diſcharged from Payment thereof 
| e ee n 


OTA; CE Caſu Piggot verſus Canning. The Deken⸗ (193. b.) 

dant pleads a Tecree, and that the Plaintiff was „er ick 

Purchaſer pendente lite, and the Defendant was 02dered ou Prejudice 
to anſwer, ſaving the Benefit of his Plea. Note; The t© the Plea. 

Bill was there erhibited, to be relieved again the laid 

Decree, Piggot being a Purchaſer without Notice of Can- 


ning 83 Suit 02 Cruſt, and ſaid = ST was tos by 
Fraud. 


TFlatred, Plaintiff; | 
| Devereux Caladon, Defendant. 1659. Gs 4) 


HE Plaintiff, being left to his Aﬀfon of the Caſe N 
Law, moved, that in Regard his Bill was filed here res. . 
within the Time limited by the Stat. of Limitations, that Jens 
the Defendant might not have Liberty to plead the llama 
Statute at Law. Maynard: The Bill was only to exa⸗ 
mine Witnefſes to pꝛeſerve the Teſtimony, and not to 
be relieved ; and this Court cannot control Statutes, . 
and the Plaintiff might have filed his D2iginal in Time. 
Fountaine: Then the Defendant would have bꝛought it on 
by P2oviſo befoze the Plaintiff was ready; and it was the 
P:atice of this Court to injoin the Defendant from . EIN 
pleading the Statute ; and cited a Caſe between Chambers ; joined not to 
and: Abdye ſoon after the Statute was made. Widdrington : plead the Sta- 
It was a Doubt in Doctor and Student, whether the Chan. * * of Liu. 
cfty could relieve againſt a Statute Law, Hoskins fo; the 
Delendant: Jt was the Lozd Coventry's Opinion, that it 


Qq in 


1 
1 
ö 

|; 

8 
| 

| 

| 

| 

| 
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in like Caſes Defendants would not conſent to waive the 

Plea, the Court would retain the Cauſe. D2dered that 

the Court be attended with Pꝛecedents herein. 
Pꝛecedents herein, Raſton and Raſton, 12 Car. 1. Guy 

verſus Symcocks, Loꝛd Coventry's Time. 12 Car. 2. 1660, 

upon pꝛoducing theſe Pꝛecedents to Chancelloz Hide, he 

—— a Cale to be ſkated, and he would adviſe with the 
udges. 


(195. Coppleſtone verſus Foxwell, 1660, 12 Car. 2. 


in abſentia 
Cancellarii. 


Juſtice Foſter T HE Plaintiff made an abſolute Conveyance to the De⸗ 


fendant, by Leaſe and Releaſe of Lands, wozth 100 l per 
Ann. fn Conſideration of 10001. the Plaintiff at the making 
of the Conveyance had but the Reverſion fn Fee, erpeitant 
on an old Life, which ſhoztly after died; the Plaintiff then 


Mortgage. made Livery to the Dekendant. The Bill was, that the ſatd 


Conveyance was made as a Moꝛtgage, and the Plaintiff to 
be admitted to redeem ; the Pꝛoot was, that the Oefendant 
had ſaid ſeveral Times after the Moztgage, That he knew 
not how long he ſhould enjoy the Lands, and that if the Plaintiff 
would pay him his Money and Damages, he ſhould have his 


Remedy of Land again; and this was ſtrongly urged by the Plaintiff's 
Mortgagor Counſel to be a Moztgage. Churchill of the Defendant's 
ve muſt be Counſel inſiſted, that none can come to redeem a Yott- 
reciprocal. gage where the Moztgagee cannot compel the Papment 
of the Mozt gage Money; fo2 the Remedy ought to be re- 
cipꝛocal; and in this Caſe the Defendant hath not any Re- 
„ Meby f02 his Money; and mozeover that if it were a Bott- 
age it mult be ſo a principio, either by a Condition in the 
eed it ſelf, oz by ſome collateral Deed oz Agreement 
rene ca made at the lame Time ; as a Defeazance at Law can- 


— Be * 


Mortgage. not be after the Eſtate exetuted; - and in this Caſe it 


appears not that it was a Moꝛtgage at firff, but a nude 
ſubſequent Agreement, of which there was no Execution. 
The Matter was com pꝛomiſed by Conſent. 


1 Merry 
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Merry verſus Abney the Father, Abney the Son (196.) 
and Kendall. 26 Nov. 1663. 15 Car. 2. 
re contraFed with the Plaintiff to ſell him certain lade Foſter 
1 Lands in Leiceſterſhire; after which Abney the Father, ge Roll. 
living near thoſe Lands, in the Behalf of Abney the Son, 


a Yerchant in London, purchaſed thoſe Lands of Kendall, Contract for 


and had a Conveyance from Kendall to Abney the Son pircyaſe 


and his Heirs. The JPlatntift's Bill was to be relieved without No 
upon this Contract with Kendall, and againſt the Convey- "© 


: * | 6 Nota ſt 
ance, and charged Notice of this Contra to both the <a. th 


Abneys. Abney the Son pleaded himſeltk a Jaurchaſer bona Vendor is . 
fide, upon a valuable Conſideration, without Notice of t. bm ue 
Kendall's Contra with the Plaintiff, and without any contracteth. 
Truſt fo2 his Father. Oo OS 

_ Cur'? Notice to the Father, who tranſaced, is Notice 
do the Son, and ſhall affe him; fo Notice of a Downant . 
Incumbzance to one, who purchaſeth faz another, is Notice No e2,07* 
to the Purchaſer ; and accozdingly this Caſe was decre 


ed eth for ano- 

at the VHearing, viz. That they ſhould convey to Merry the 37 No 
Plaintiff, it appearing at the Heiting, that Abney the Fa- Purchaſer. 

ther had Notice of Merry's Contraft beſ0ze he purchaſed 


#; 
30 


Kath. Venables werſus Foyle. Trin. 1660. (:97.) 
I2 Car. * 


THE Defendant, being Yo2tgagee of a Leaſe belonging Lan Fon 
to Wincheſter College, crhibited his Bill fozmerly a- Judge Foſter. 

gainſt the Plaintiff, to redeem oꝛ be fozecioſed ; the Platn- 

uſt (then the Defendant) by her Anfwer ſald that ſhe was 

not willing to redeem, but that the Plaintiff Foyle would 

ſatisfy himſelf by Perception of the Profits; thereupon 

an Account was made up between the Plaintiff and the 

Dekendant as to what was due to the Defendant : after which 

to) the whole Debt, the Defendant Foyle afligns to Nich 

Venables her Son, reciting the ſaid Suit to redeem, and Morgzgee 

that his Title was a Moꝛtgage foxfeited. = * 

Now Kath. exhibits her Bill againſt them both fo2 Re: creed to ac- | 

demption. Nich. Venables pleads ſeveral Dutlawates ; Foyle n 3 

anlwered fairly, that he had aſſigned over to Nich. Vena- vitout the 

les fo: what was his due and no mode. This Cauſe pꝛo⸗ 4fignee being 


teededd 
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ceeded to Hearing againſt Foyle only, and in Uerity the Caſe 
was no moze but that a Moꝛtgagee aſſigns over koz his 
a due Debt. The Plaintiff's Counſel inſiſted, that it was a 
Tal. Breach of Truſt; and it was agreed that Foyle ſhould 
£cconnt for all the 'Poofits both bekoze and after the Align: 
ment, and pay the Dverplus above [is own Debt, with 
Damages to the Plaintiff, and convey, and pꝛocure all un⸗ 
der him ta convey to the Plaintiff, free from Incum⸗ 
bzarices ; afterwards Foyle not able to perkozm the Decree, 
ns erhibted his Bill againſt Kath. Venables and Nich. Venables, | 
1 letting fozth a Fraud and Practice between them, that he 
| | nal Bill. was willing to account to the Time of the Alignment, and 
| Ante Caſe that Nich. Venables might account fo2 what he received 
93 afterwards, and reconvey. Nich. Venables-erhtbited his Bill 
- againſt Kath. his Mother, clafming the D2tginal Leaſe by 
Title paramount hers; and at hearing theſe two laſt Cauſes 
5 about a Pear and Þalf after, it appearing that Nich Vena- 
| bles had a Title to the Leaſe paramount his Mother, 
| 7 Foyle was upon this Matter diſcharged of the Vecter a- 


gainft him. 


(198). 5 Aylofſe ver ſus Duke, 1655. 


* Lords Com- M RS. Ayloffe toze a Bond of soo l. and a Uerdis a: 
pe gainſt her fo2 800 l. in an Aﬀton of the Caſe ; ſhe 
Original 3 p2aved Relief here, fo2 that the Bond was but a colla, 
Ae == teral Security, and that if the Bond were in Being, the 
dig. - Obligee in Equity ſhould be barred of his Recovery there- 
on; and therefoze though the Jury had done well in their 

| | Uerdi# fo2 8001. the Bond being fo2 800 l. yet ſhe ought to 

> have the ſame Remedy againſt the Uerdi# in Equity, as the 

| might have had againſt the Bond, ik it were in Being; 

and upon this ſhe was relieved ; and in this Caſe the Bi 

did not complain of oz arraign the Uerdif, but admitted 

the Qerdit, and ſought Belief Upon the Duiginal E⸗ 


| ay. 
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5 


Sir Samuel Jones and William Jones, Executors 
of Sir William Jones verſus Bradſhaw. 


Paſch. 1661.  (199.) 


| _ _ Ty 
MS Cotten bequeathed 5001. to one Dormer, and made ted thar Mary 


Sir William Jones her Executoz, and died; Sir Willi- left Aſſete to 
am Jones lold Lands of his to Sir Sam. Jones, and left —— | 
500 l. of the Purchaſe Money in Sir Sam. Jones's Hands, 

who gare Bond fo? the 5o0ol. to Sir William Jones; Sir 

William made his Will, and the Plaintiffs his Executozs, 
and died; they inventozied the 500 l. as Part of Sir Wil- Hy Court 
lam's Eſtate. Afterwards Dormer obtains a Decree againſt denn the 


demn the 


the Plaintiffs fo2 the 500 l. upon this, that the 5001. was 500 1. as Pare 
left in Sir Sam. Jones's Hands with Intent, and upon e 
Truſt that he ſhould pay it to Dormer; the Court then bu wich a 
declaring it was not Aﬀets of Sir William Jones's Cltate, _— 
though inventoned as ſuch. Afterwards the Defendant, a zequet. 
Bradſhaw, bzuught Debt againſt the Plaintiffs in this 
Cauſe, on a Bond of their Teffatoz Sir William Jones; 
and they not having other Aﬀets, this $5001. being lo 
decreed, and that Decree and Payment thereupon not to Decree for a 
be given in Evidence, oz pleadable at Law in that Action; gina at 
thereupon the Executozs Plaintiffs exhibit their Bill Lw. 
here againſt Bradſhaw, ſetting fe2th their Caſe to the Ef- 
keſt ſupra: And the Queſtion was, CUhether the Plaintiffs 
ould have an Allowance koz the Payment of the ſaid 500 l. 
 dgainſt the now Defendant? And it was decreed that they 
(hould, and that the Matter ſhould go to an Account: And 
Dir Jo. Maynard ſaid, That if a Pan ſell his Land, and zioney depo- 
leave 500 l. of the Purchaſe Money in the Purchaſer's-fited to a 
bands, and then give oz appoint this Money to be paid <<! Intent 


to a Stranger, and after maketh his Will, this Stran⸗ — 
kl Hall have the Boney, and it ſhall not be Alletg. Vide Ame cage 
lob, 265. | ; 


Rr | Col- 
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* „* 


Collwell verſus Sir William Child, Maſter in 
(æaco.) 5 5 Chancery. * 


Maſter of the LL Parties to the Suit were content ts refer the 
mm whole Matter to Serjeant Maynard, finally to 
| hear and determine; and old Child, the now Oefendant's 
Reference. Father, ſignified his Conſent by ſubſcribing a Paper to 

that Purzoſe, ſo as the Award was made by a certain 

Dap limited by that Paper; that Time elapſed, and then 
the Court, in Pꝛelence and by Conſent of all Parties. 
but old Child who was then abſent, and by the Aſſent cf 
his Solicitoz, referred the Matters back to Serjeant 
Maynard; but it was inſerted in the Ozder that he could 
| finally determine. Apon this, Serjeant Maynard made an 
Award. Atrard, which was afterwards decreed, niſi Cauſa : 
Old Child thewed fo? Cauſe, that he did not conſent, 
and his Solicito? made Dath that he did not conſent 
that Serjeant Maynard ſhould finally determine; yet the 
| Award was decreed. | in 

Review, Thertupon a Bill of Revftcw was hzought, and Erroz 
aſſigned; and upon hearing this Bill of Review, it was 

Matter dehors inſiſted, that the Matter was dehors, and not contained in 

| h _ the Decree; and it was ſaid that the Court could not 

| | take Motice ok that, in as much as nothing of the Diffent 
| | _ appear'd in the Decree. | Mt 

Solicitors Al. Then it was inſiſled, that the Aſſent of a Solicitoz to 

lent. an Award of final Determination ſhall not bind the Party 

To which it was ohjeded, that Solicitozs here are like 

Attozney'sat Law, who may confeſs Judgment, &c. and to 

pꝛove that Solicitoꝛs are ſo conſidered, they inſtanced fn a⸗ 

| ſters Repozts, made by Solicitozs Aﬀent. To which it was 

5 anſwered, and refolved by the Court, that though Solt- 

citozs Conſents ſhall bind their Clients in Interlocutozy 

Ozders, pet they ſhall not bind in Ozders of Award fo? final 

Determination. 5 

2. It was reſolved, That it ſhall not come on the Platn- 

_ tiff's Side to ſhew the Diſſent of old Child, but on the 

Defendant's ; fo2 by the Decree it appears, that the 4- 

Award de- ward was made by the Aſlent of the Sclicitoz, and ik the 

Fo Decree want a ſuffictent Foundation, it is Erroz, and the 

Plaintiff ſhall not be bound to pꝛove a Negative; and a 


Caſe was cited between Brookes and Dickers 1652, * 
4 


x 


In n 5 1575 


an Award wag ſct aſide fo; that the De rty did not ac- 
tually aſſent to the Reference, although he attended the 
Reference in the Bufineſs. 

. The Award was but of Part of the Matters in = * 
Controverſy, and the Submiftion was of the whole Mat- 
ters, and that allowed to be Erroz. 
4. The Decree was impoſſible, beeauſe old Child was A- 0 
warded to pay a Sum of Money 24 Jan. 1664, whereas 2 


the Decree was vated after 1664, and fo tmpoſlible ; and 
this Erro2 was allowed. 


5. That the Award was repugnant, viz. it appearing that Award repug- 
bid Child was to pay ſo much in Satisfagton of 10001.” 
in Controverſy, and that he ſhould. alfo pay another Sum 
in SattsfaFfon of the Rcfivue of the 10061. whereas it 
appeared there was no Reſidue; and this Erroz was al- 
| lowed, and the Decree reverſed, 


Then it was moved that the Solfcito2 ſhould pay Coſts Solicitor af- 
fo2 his pꝛetended Uſſent ; but Reſolved, that he ould not> 8 
fo2 the Aſcent was in Court, and being an At ok the Court, 

the Solicito2 ſhall be fndempnified, = 

Nota; Ik there be Errc in one Part of a Decree, not de- 3 . 

pendant but dillinc from the other, the Court will reverle“ in fan 


but fo Part; to at Law a Sci Fa to reverſe a Patent 
{oz Part. 


ww 


to B. and B. pays im Part of the Purchafe Mo⸗ Conrad to 
ney; the Gendez dies, and his Peir enters; the Gendee ben Land ex- 


erhibits his Bill againſt him, to have his Contra# exe. ecuted. 
tuted. Refolved, by the L525 Keeper Bridgeman and others, | 

that the Plaintiff ſhall not be relteved; fo2 the Heir is 

but fpectal Occupant, and daes not tlaim under his Fa- Special Occu- 
ther, and therekoze the Covenant o: Agreement of fig . 


Father ſzail not sblige bim to a Conveyar: ce of wah Land; 
You was about vs 


Pacer of F rank Tent ement deltendlble agrees to Cell (200. b.) 


Sheldon 
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J. Wyndham. 


(201. F Sheldon verſus Wildeman. 7 


Upon a Plea, [3 Car. 2. 1661, 11 Oct. 


Judge Hide. TY ILL was to have Money delivered by the Plaintiff's 
bo, 4 goa Father to the Defendant, to compound fo? the Plain: 
Statut. of Li. tiff 8 Father's Eſtate, then ſequeſtred fo2 deduting Money 
mitation Af Goldſmiths-Hall; the Plaintiff was Executoz to his Fa- 
wu Caſe. ther. The Defendant pleaded the Statute of Limitations, 
; 21 Jac. 16. Upon orguing this Plea it was fnſiſted by the 
Plaintiff's Counſel, that an Account koz Money delivered 
on a Truſt was not within the Statute ; and ſa Reſol. 
ved; and thereupon the Defendant ozdered to anſwer ; 
and the Plea over-ruled in Trin. Cacation 16 Car. 2. The 
Cauſe was heard by the Lo2d Chancellor, Judge Windham 
and Twiſden, and they were all of Opinton that the Stat. 
of Limitation did not bar the Suit, becauſe it was a 

Truſt. Eut the Sill was diſmiſt fo2 another Reaſon, 


Sir Edward Heath verſus Hanley, Whitwick. 
3 On a Plea, 21 Maii 15 Car. 2. 


Chancellor, PEE Plaintiff was Son and Executoz to the laſt 
Chief Juſtice Heath, ſo made at Oxford during the 

| Difference between King and Parliament, but never ſat 

as Chief Juſtice in Weſtminſter-Hall. The Bill was to 

have an Account of Money received by the Defendants, 

as Pqothonotaries of the King's Bench, which was all 

to belong to the Chief Juſtice; which Monies they by their 
Limitation. Office. ought to receive fo2 the Chief Juſtice, by an implied 
i c Truſt Virtute Officii. The Dekendants plead the Statute 
i. ok Limitations 21 Jac. 16. Inſiſted, that the Truſt was not 
within the Statute of Limitations. 4nſwered on the other 

Part, that a Guardian, &c. was within the Statute, and 

be was Truſtee, &c. Ozdered that the Defendants ſhould 


| Anlwer, | 


Davies verſus Beverſham and his Wife. G39 
Mich. 13 Car. 2. 


Enry Davies agrees kfoz the Purchaſe of certain Co⸗ Chancellor, , 
pyholds, which were lurrendzed out of Court to his Rolls. 
Uſe, but befoze Admittance he dies, having other Copy; ⸗ 
holds; and having made his (Gill after the ſaid Con- Device ot 
tract, he deviſeth to the Plaintiff, who was then his viſible _ 
Heir, all his Copyholds ; his Mike after his Yeath; being 
then priviment enſeint; was delivered of the Defendant's 
Wife, who then became Heir to the Deviſvz. The Platn- 
tiff admitting that the Copyhold contraded foz did not 
pals by the ill, takes a Leaſe of it from the Heit fo2 
20 Pears, and agrees to hold ft longer at the Rent; - 
_ afterwards Differendes ariſing; the Plaintiff ſues fo2 the After Con. 


Copyhold ſo contrafed foz, as paſſing by the Deviſe ſu- dcr Cid 5 


| dor ſeiſed in 

pra; and declared by the Court that the Copyhold did Trut. 

paſs by the Will to the Plaintiff, fo2 that the Purchaſer 

had an Equity to recover the Lands, and the Uendo? 

ſtood ſeized in Truſt fo2 the Purchaſer ; and the Caſe of 

the Lady Folcomb 1651 was cited, wherein it was ruled, 

that if, upon Articles fo2 a Purchaſe, the Purchaſer diethz 

and deviſeth the Land befoze the Conveyance exetuted, 

the Lands do paſs in Equity. | 3 . VE 
But in the Pꝛincipal Caſe, becauſe the Plaintiff Had ERoppel in 

admitted the Title to be in the Defendant, and paid Eau by Ad 

Rent and agreed ſo to do, the Court would not decree; 

but declared, if the Plaintiff had come in Time, it had 

been pꝛoper fo2 a Decree: 


Lee verſus Hall. 31 Jan. 14 Car. 2. 1661. (204) 


Die of the Moiety of the Perſonal Eſtate to the chancellor, 

-— Wife, and then of diverſe Legacics, and then of the naler of che 
Reſidue to another: Reſolved the Mike ſhall have a full 3 Hide. 
Polety, if the other Moiety be ſufficient to pay the Debts, Deviſe of a 
and that the Debts ſhall go wholly out of the other Mole. Moicty of the 
iy, Dy. 164. Agatnſt which it was objetted, that the Þug, Perſonal E- 
band ſhould not bequeath any Part till the Debts paid, 

and that therefoze the Velten ought to be firſt deduted out 


of 
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oz. Exec. ok the Whole; but that Objedion was over-ruled, the o. 
Ante Caſe 74, ther Moiety being ſufficient foz the Debts in this Caſe. 
82) Rulez, That by the Bequeſt of a Moiety of the Per- 
ſonal Eſtate, where the Teſtato: had Money, Bonds and 
a Leaſe fo) Prars, a MYefety of the Leaſe fo) Years 
ferional E. paſſed, although ft was objeged that that was not uſually 


a. xeckoned Perſonal Eſtate. 


(204 bY Bretton verſus Bretton. 12 Car. 2. 
I M oN Ex was bequeathed to younger Childzen, where 
dren. Y1 there nere diverſe Daughters, and one Son, who 


was the peir at Law, and had a fair Juheritance, pet 
was by Birth a younger Child. Decreed that he was 
not a younger Child within the Deviſe; and ſhould not 
take by it, being Peir at Law: The like Caſe was ad⸗ 
judged ſo by the Maſter of the Rolls, inter Mead and Cane & 
al', 16 July 1663. 5 85 


( Gilbert verſus Faules. 12 and 17 Feb. 14 Car. 2. 
1661. 


1LL was to be relieved againſt an Aition fo2 Rent; 


Chancellor, 
Matter of te D and at the Hearing of the Cauſe it was decreed to 


nan Account; the Account was ſtated by the Maſter; then 
ben ee the Plaintiff moved to diſmiſs his Bill, paying what 
bestes, Cofts the Court would affefs ; which was oppoſed, fo? that 
the Judgment of the Coart being given, the Plaintiff 
ought not to abuſe the Court and depart from it; and 
the Caſe of Wingfeild and Thomas was cited, where upon 
an Obligation, the Plaintiff here was decreed to pay 
Pzincipal, Damages and Coffs, and after the Plaintiff 
there would have dilmiſſed his Bill, but it was denied. 
Churchill, Quilibet poteſt renunciare Juri pro fe introducto. The 
Maſter of the Rolls direfed it to be moved befoze the Loi 
Chancelloz, and the 17 Feb. it being moved befoze him, it 
was denied; and the Lozd Chancelloz and Judge Browne, 
in 17 Car. 2. between Cheatly and Packington, gave the fame 
Rule in the like Caſe. 


Edge 


4 
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Edgeworth werſus Davies. 1 July 14, Car. 2. (206.) 
3: BE 


ILL was to have an Account of the Pzofits of Land, County Pala- 
B which the Defendant had received on a Truſt to2 the 
Plaintiff during his PDinozity, and fo: Money received 
upon Bonds fo2 the J#laintiff, and fo? (Uritings, &c. 

The Defendant pleaded, that the Lands lay in Cheſhire, 
within the County Palatine of Cheſter, and in Lancaſhire 
within the Duchy; and that the Defendant lived within 
the County Palatine of Cheſter, and not within the Ju⸗ 
tisdiſtion of this Court. This Caſe having been fozinerly 
argued befo2e the Judges, tn the Abſence of the Chancelloz, 
they cauſed Pꝛecedents to be ſearched; and now Pꝛecedents 
were pꝛoduced, as Herne verſus Smith, 12 Eliz. fo; that 
Lands lap vithin the Duchy, was over-ruled ; Smich 
yerfus Delves, 7 Nov. 2 Jac. Bill being fo? Evlbences, 
the Dekendant pleads, that the Lands concerned lie in 
Cheſhire, and that he lived there, and ſo not within the 
Jurtsdifton of this Court but of the County Palatine; 
but Upon Argument the Suit not being fo2 the Lands; 
but foz the CUritings, the Plea was over⸗ruled. Sher- 
borne. verſus Vaughan, 13 May 14 Car. 1. Bill was to be 
relieved on a Truſt; the Defendant pleaded the Jurtsdic⸗ 
tion of the Duchy, this was Ex parte; but in my Lozd 
Coventry's Time, Hales verſus Daniell, 24 Oct. 5 Car. 1. ad 
idem, in which Caſe the Bill being fo2 a Perſonal Thing, 
that Court over-ruled the Plea of County Palatine ; and 
in the fame Cafe, My. Page, to whom tt was referred to 
certify, repozted upon Uiew of Pꝛecedents, that the Juris⸗ 
dition of the County Palatine was allowable between 

Parties dwelling in the fame County, and fo2 Lands there, 
and fo2 Matters local; and in the Argument of the pzin⸗ 
cipal Caſe, J cited the Cafe of Sir Jo. Egerton and the 
Carl of Darby, 4 Inſt. and upon long Debate in the p2in- 


cipal Cale, the Plca was over-ruled, but without Coſts, 
Hob. 5). Owen verſus Holt. 
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(209.) Clearke verſus Lord Angier. 3 July 14 Car. 2. 
Upon a Demurrer. 


1 A Legacy being given to a Feme, whilſt ſhe was Covert, 

the Husband of the TUife without her exhibits a Bill 

Baron and f̃oꝛ it; becauſe the Mike was no Party, the Defendant de⸗ 

; murred ; fo2 of Things merely in Adion belonging to a 

TUike, as a Bond, &c. ſhe ought to join in Suit; but o- 

therwile it is ok a Rent accruing in the Mike's Right after 

IInſt. 351. Marriage; and if the Husband alone ſhould ſue oz be dil. 

miſled, that will not conclude the Wife; and ik he die be- 
— Judgment 02 Decree, 8 Mike cannot revive the 
uit. | 


(208) * Upon a Demurrer after Trin. Term 
7 1662. 


Chancellor. 7 Bill was barely to diſcover a Deed; the Defen 
Oath to be dant demurred, fv2 that the Plafntiff had not made 
made of the Dath accozding to the Courſe of the Court, that he had 
Lok of W. not the Deed. Serjeant Glynn ko; the Plaintiff, That 
% in this Cale Oath is not required, and took this Dif- 
ference, that when the Bill alledgeth the want of a 

Deed, and ſeeketh Relief upon the Matter of that Deed, 

by a Decree, there ſuch Dath is Neceſſary ; but when the 

Bill ſeeks no Relief, but barely deſires that the Deken⸗ 

dant would diſcover whether he hath ſuch a Deed oz not, 

dz to have it pꝛoduced at a Trial, in that Caſe the Plain 

tiff ought not to be put to his Dath ; fo2 it is not p2e- 

ſumed the Plaintiff would erhibit a Bill in either of the 

latter Caſes if he had the Deed 3 This Difference was 

app2oved by the Low Chancelloz, and d the 18 

was over⸗ ruled. 
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Roberts verſus Wilks, Robinſon & al. 


Paſch. 15 Car. 2. 1663. 


Tur p Plaintiff here erhibited his Bill firſt; to 1 
the Oekendant put in an fnſufficient anſwer, and lo 1 to 
detained the Blaintiff here; and then exhibited a Bill in auer Pm” 
fhe Exchequer in the Mature of a Croſs Suit, and poſt⸗ 

ed on that Cauic there; wherekoze the Plaintifk moved 

fo2 an Jnjunition to mo Proceedings on __ Bill in 
Exchequer. 


(209.) 


Verdall & al verſus Harvey. 7 Feb. 8 Car. 1. (zero) 


heard in Chancery, the Oekendant cauſed the Plain! 8 


tif's Counſel in Weſtminſter-ball, as they were going to 1 


the Exchequer, to ſtay the Suit, which the Platntiff's Chancery. 
Counſel declared to the Court: (ahereupen Counſel not 
attending, a farther Dap vas appointed, and the Deken⸗ 

dant ozdered to attend then, which accozdingly he did; 

and by the ©cclaration of the Plaintiff 's Counſel and the 
Dekendant's not denying it, the Cale upon the Injunckion be- 

ing as akozelald, the Court appointed two ſeveral Oz⸗ 
ders, made by Chancelloz Eiſmore, ts be read, by one k 
which it appeared that an Officer of the Fall Houſe be- 

ing ſerved with Subpenas to anſwer Bills there, would not 
 arſwer therennts, but pꝛocured an Inzuncion out of the 
Erchequer, and ſerved it. Ozdered there, That the Plain⸗ 

tiff might proceed, notwithſtanding the ſaid Injunckion, 

and by another committed fo2 the Contempt ok this 
Court; and the Lozd Keeper declared that ſo it might 

be done in this Caſe, but would hear the Defendant's 
Counſel, and that upon hearing the Caule it might be 
dilmiſſed oꝛ retained, as was juſt; and he asked the Deken⸗ 

dant if he would waive the Injun#ton, and pꝛoceed in the 

Cauſe; ta which he anſwered, that he had no Counſel, and 
deſired Time to adviſe ; the Court was willing that his 


Counſel ſhould de heard, if allo the Platntif's Counſel 
might be heard, which ſs CE . —— 
, - 


1 E ſame Day that the Plaintiff 's Cauſe was to be Lord Keeper, 5 


the Chancery Bar, fo be ſerved with an Injunction out Of chequer to the 


T23893Z BB 
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he was not able to waive the Injunckion; which the Court 
denied, ſince it was his own Suit; but the Defendant 
ſtil refuſing, the Caurt ozdered the Plaintiff's Counſel 
to open the Canſe, which was done acco2dingly ; and the 
Dekendant allowed another Dap fe2 his Counſel to de. 
fend, fo that the Patter of this Cauſe might be freely 
: Debated on both Sides; which the Defendant refuſed ; 
never  Therenpon the Lo2d Coventry declared that the Court 
ſued. would not give Way to this Jnjunfien, ko; if it be pre⸗ 
tended that the Dekendant be a Receiver of the Erchc- 
quer, that hath been oder⸗ruled by Multitudes of Pꝛece⸗ 
dents, upon great Deliberation in the Time of the Lozd 
Bacon, Sir Thomas Bromly and Elſmore, and other Chan: 
cellozs and Keepers, and ſince his Lozdſhip was Keeper, 
upon the Pꝛecedents, and upon Conference with Chict 
Baron Walter and the reſt of the Barons, 


ef.) FYNE Clerke was ruled to anſwer, upon pleading the 


Two Defen. Pꝛibilege of the Erchequer, being an Dfſicer there, 
dants, one Pri · AND did anlwer; and fo did one Vernon upon the like 
vileged. Plea; and the Lozd Coventry ſaid, that in Caſe the Pi 
vilege were allowable where one ſingle Accountant there 
was ſued here, pet it is no Plea where the Bill is a⸗ 
gainſt an Accountant end another, as here; fo2 there is 
110 Colour fo? it neither in this Caſe no? any other. 
TL And whereas it was objc#ed that the Chequer had the 
Priority of JPUOnity of Suit in this Caſe; it was anſwered, that did 
Suit. not appear, and that the Plaintiffs here were Strangers 
to the Suit in the Chequer ; and there are frequent 
Pꝛecedents, where the Defendant in a Court of E⸗ 
quity hath been admitted to a Croſs Sutt in another 
Court of Equity, without expecting the Event of the firſt 
Suit; fo if the Plaintſff in the firſt Suit ſurceaſe oz be 
Decrees in the Diſmiſſed, the Defendant hath no Help here but by his 
Chequerex- Croſs Suit; and the Chequer hath ſuffered new Suits. 
unines here. there touching Patters juditially ſettled here; and this 
Court hath done the like by the Thequer. 5 

And his Lozdſhip declared that he did not conceive any 
Suit in Equity between Party and Party was malntain⸗ 

able in the Erchequer, but by Reaſon of JD zivilege, and 
that Pꝛivilege holdeth not, unleſs all the Plaintiffs oz Oe- 
kendants be pꝛivileged; and therefoze as this Court both 
not hinder. the Pꝛoceedings in the Exchequer, lo it doth 

* Der, . notwithſtanding the ſaid Injunckion, the Platutine, 
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be at Liberty to pꝛoceed here, and the Defendant and his W x 

Counſel are injoined not to move in the Exchequer to ks rare 
hinder the Pꝛoceedings of this Court, fo2 which Purpoſe _ 
the Plaintiff here may take an Jnjuntion ; and as fo? the (4 


ity, how 
Defendant's Contempt his Lo2dſhip will adviſe farther Fr Bans 


and the Defendant to attend here de die in diem accozd- Pleatable mn 
ing to a Recogntzarce to that Purpoſe, 


Sir Henry Goring & al', Plaintiffs ; 


Ch. Bickerſtaffe, Eliz. his Wife, Jo. Eversfield 
per Guardianum ſuum, Dame Anne Alford, Wi- 
dow, and Jo. Alford by the ſaid Dame Anne (2129 


his Guardian, Defendants. 2 Clay. 37 Gre a7 AA SFO 
Hf pn ee. . ZZ 4 CH To 2 z 5 & « 
0 Alford Deceaſed, being ſeiſed of the Maus? of Hams, . J Ne. ue. Is. 
&c. by Indenture, 9 April 14 Car. 1. and Fine thereupon, Ch. J. Bridg. 

lettled the ſame to the Ale of himſelk fo2 Life, the Re- man and Ch. 
mainder as to Part, to the Uſe ok Frances his Wife fo2 Nen Hale. 

Liſe, fo2 her Jointure; the Remainder to his firſt and Appeal from 

fourth Son in Tall; Remainder to Sir Edward Alford, his made by the 
Bzother, koz Like; Remainder ts Str Edward Alford's fitſf, Maſter of the 

and all other his Sons in Tall; Remainder to his own n 

Right Weirs, under a Poviſo that it ſhould be lawful Dame Anne 

fo: Sir John and Sir Edward, when they ſhould be ſolely on). 

leiſled of the Pꝛemiſſes, 62 any of them, at their Plea- 
. to make, Leaſes of the lame oz any Part thereof 

fo) 21 Pears, under what Rent they pleaſed. 

July 1643 Sir John Alford made his Mill, whereby he 

gabe his Daughter Jane, the Dekendant Eversfield's Mo⸗ 

ther, 6001. and to his Daughter Elizabeth, now the Mike 

of the Defendant Bickerſtaffe 500 l. to maße her Poztion 

zo00 l. and Deviſed to her all his Meſſuages in White- 

Friers, London, Pitch Hatch and Huſwell-ſtreet in Middleſex, 

and in Wiggen- Hold in Suſſex, Habendum to her and the 
burg ok her Body, Remafnder to Sir Edward Alford and 

his Heirs; provided that ik Sir Edward paid Elizabeth 

2500 1. at her Marriage oz 21 Years (which ſhould be firſt) 

the Eſtate to her to ceaſe, and the Pꝛemiſſes to remain to 

Sir Edward and hts Þeirs; and of his ſaid Will he made 

Frances his own Wife Executoꝛ·. 

And afterwards, purſuant to this Power, by Indenture 
14 April Car. 1. and by Indenture 3 January 1648, did demiſe 


ta 


1 
665 
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to the Plaintiffs the greateſt Part of the Mano! of Hams, 


Kc. from Michaelmas then laſt paſt, fo2 21 Pears, rendzing 


10s. in Truſt that they ſhould permit the ſatd Jo. Alford, 
during his Life, to take and receive the Bents and Iſſues 
of the ſaid Manoz; and upon farther Truſt, that after his 
Deceaſe Frances his Mife ſhcuid receive the P2ofits of the 
ſaid Yano? in Satisfa#ton of her Jointure, ſo far as the 
Pꝛemiſſes by any fozmer Aſſurances were any May liable 
thereunto; and to permit her, during her Life, to receive 


out of the Reſidue of the Pꝛemiſſes 1201. per Ann. during 


the Life of her Pusband, if the Term ſo long continued, 
and ſhould permit his laid Wife, if the Term fo long 
continued, to receive the Reſidue of the Rents during 


the Reſidue of the Term of 21 Pears, if ſhe ſhould ſo 
long live, to the Intent ſhe ſhould pay thereout fo much 
Money towards the Legacies as his Perſonal Eſtate 


ſhould be wanting in; and to pay the Reſidne to ſuch 
Perſons as the ſaid Str John Alford ſhould appoint by his 
CUtll, and fo2 want of ſuch Appointment to retain the 
fame to her own Cle ; and upon farther Truff, that the 
Plaintiffs after the Death ok Frances. during the Reſidue 
of the Term of 21 Pears, ſhauld permit. ſuch Perſon 


and jerſons, as the laid Sir John Alford ſhould in his 


Life-time, by any Writing by him ſealed in the PDꝛelence 


ok any two credible Witneſſes, oz by his laſt Will ap- 


point, and fo2 want of ſuch Nomination, and after the 
Death of ſuch Nominee, the Peirs of the ſaid John Al- 
ford to have and receive all and ſingular the Rents of 
the P2emiſſes. 3 : 
The ſaid Sir John Alford, by a Deed-Poll the ſame zd 
of Jan. 1648, figned and ſealed in the Pꝛeſence of four 
credible Mitneſſes, thereby reciting the laid Demiſe and 
Truft, did nominate the eldeſt Son of Sir William Alford, 
his B2other, to have out of the Reſidue of the Pzemiſles 
50 l. per Ann. and his two youngeſt Sons 601. apiece; and 
the ſaid Sir Edward Alford to receive the reſt of the Þ20- 
fits, by the Truſt of the laid Demile limited to be pail 


Þy the faid Frances, and after her Death to receive the 


Refidne of the P2ofits during the Reſidue of the Term to 


his own Ge. Jt appeared dy one Mitnels, that Sit 


Jon Alford, ther oz four Days befoze his Death, whlch 
was deroze the Truft, and Declaration of Truſt, dip ac- 
quant that Weneſs that he had ſettled that Cate in 
Hams well, as he thought; and that his B2other Sir E. 
watd Alford was by Agteement to have all his Care 1 
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ter his Death, and that he thereout appointed ſome Al- 
lowance to his Daughter Eversfield, and declared that the 
Defendant Elizabeth, now Wife of the Defendant Bicker 

ſtaffe, was not to have any Thing out of his Eſtate there, 
fo) that he had otherwiſe p20vtded fo2 her. 
the Might of the ſame Oay, wherein the Declaration bears 


Truſtees pre · 
fer a Bill to 
John Alford vi an Inter- 
pleader by 
thoſe who 


Date, died without Iſſue Male, leaving the two Daugh⸗ claim the 


ters his Heirs. Sir Edward Alford died Inteſtate 1653 3 Truſt: 


the Dekendant Dame Anne, his Relit, had taken out 
Adminiſtration. Jane the Mother ok the Dekendant Jane 
Eversfield, and whoſe Heir ſhe was, died in the Life of 
Frances her Bother ; Frances Having pꝛoved the ſaid Mill 


ok her Pusband died 1659, having made Elizabeth Bicker- 


ſtaffe her Exccutrix. 


The Defendant Dame Anne, Adminiſtratrir of Sir Ed- 
ward Alford, the Dekendant John Alford as firſt Son and 


Heir of Sir Edward Altord, the Dekendant Bickerſtaffe and 
his Mike as Exccutrir to Jane, 
Sir John Alford, and John Eversfield as Coheir with Eliza- 
beth to Sir John Alford, ail claimed the Benefit of the 
Truſt, Turing the Reſidue of 21 Years after Frances her 
Death. The Pill was that the £ efendait ſhould interplead, 
and to have the Olrecton of the Court to whom the Truſt 
belonged, 

Upon the Hearing by the Daſter of the Rolls, 28 Nov. 
Car. 2. In as much as the Power reſerved to John Al- 
ford by the Leale is, that after the Death of Frances the 
Truftces ſhould permit ſuch Perſons as he ſhould nomi⸗ 
nate, and after the Death of the Nominee, his own 
Right Peirs to receive the Rents, &c. the Court was 


who was Erecutrir of 


of Opinion that John Alford has thereby no Power to. Fer 


nominate any Perſon to receive the Rents, &c. but du⸗ 
ring the Life of the Nominee and no longer, fo2 after 
the Death ok the Mominee, the Heirs at Law are no⸗ 
minated by the Oziginal Deed to receive, &c. And when 
after by the Deev Poll Sir Edward ts nominated to re- 
ceibe the Rents, that muſt be intended, ik he live fo longs 
(02 the Deed Poll recites the Deed, and is in Purſuance 
of the Truſts therein; and that John Alford's Intention in 
the D2iginal Leaſe is certain, that after the Death of the 
Nominee, his own Heirs ſhould have the Reſidue of the 
Cruſt, and both the Deeds being erecuted together are 


to be taken but as one Aſſurance; and if he had intended , neea 
that the Heirs, Executozs oz Adminiſtratozs of Sir Ed- but one 
_ ward ſhould have the remaining Part after Sir Edward'g Afurance- 


Death, he would have named them as well as Sir Edward; 
Uu and 


—B I" — * 
- 1 


FI _ 
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to the Pꝛofits, he being Dead the Truſt to him ceaſeth, 
and nothing paſſeth to the Hetr oz Adminiſtratrix, but re- 
matneth to Elizabeth the ſurviving Daughter, Deir and 
Executrix of John Alford; and the Teſtimonp of Elizabeth 
can be intended to relate to no other Settlement but the 
firſt, by Deed and Fine, and to the Second, raiſing the 
Truſt in the Leaſe which was not then in Being, made 
after the Diſcourſe the Day of his Death ; and that the 
Reſidue of the Truſt of the Term doth remain to the 
Heir at Law Meits at Law of John Alford, who in a doubtful Caſe 
preferred. gyght to be pꝛekerred, eſpectally when it is lo conſonant 
to the Intention of John Alford, and the Defendant Eliza- 

beth alſo, his Executrix; and doth therefoze Oꝛzder and 
Decree the ſame accoꝛdingly, and that the Rent Arrear, 

and koz the future, be pald to her, &c. | | 

And upon the Appeal the Queſtion was upon the whole 

Power. Caſe, Whether John Alford had Power to diſpoſe of the 
Reſidte of the Term of 2: Pears, after the Death of 

Frances, 02 whether he were not reſtratned by the Limita- 

tion of the Truſt to the Hefrs after the Death of the 
Nominee? It was offered by the Counſel of the Appellant, 
that Sir John Alford, after two Limitations to two Per⸗ 
ſons, had not Power to limit to a Third after the Death 
of the Second, becauſe it fs an Executozy Oevile upon 
Executory un Cxecutozy Deviſe, and tends to the Intailing of a Chat- 
Deviſe. kel and making of a Perpetufty, and this Limitation of 
John Alford they ſafd was out of the Power of the Truſt, 

and not out of the Intereſt of the Term. 

Leap REY The Court did all agree in one unifozm Dptnfon, that 
Ante Caſe the Limftation of a Term to ſeveral Perſons fn Re- 
179. |matnder one after another, if thoſe Perſons were tn Be⸗ 
ing, and particularly named, could not tend to a Perpe- 

Tron or > FULLY ; otherwiſe, if the Perſons were not in Being, and 
Fräoſiidiliy. that a Man might declare the Truſt of a Poſſibility in 
Bemainder, but that the Limitatton of a Truſt of ſuch 
Poftibility to the Heir of the Limito2z was a void Lt- 
mitation, and the Truft was in the Limitoz, though of 
Trine d Chattel Real. And he having hy the Deed Poll the 
Heir of the fame Day limited the Leaſe, which was made purſuant 
_ Tamitor. to the Power of the firſt Settlement, to Sir Edward Al- 
15. ford, the whole remaining Term after the Death of Fran. 
ces, without any other Limitation oz Reſtrifion, which he 
might have done, the ſame was a good Limitation of £ 


Perpetuity. 


—̃ — 
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to Sir Edward Alford, his Executozs and Jdminigrats?s; 
. and if the Power of John Alford had been defedive, his 
Jutereſt ought to come in Aid to make good the Lega, lere 
cy of 5ol. and 601. per Ann. and of the remaining Term, or che Linn. 
and otherwiſe the Truſtees might come in and claim the tor of a Tru 
Zcaſe, diſcharged of all Trufts ; and there being nothing to near 
oppoſe the Limitation of the Truſts, but the implicated and qgearing a 
miſlaken Trp2ſpns of the Deed, the whole Court ceſslved, Tru, if de. 
That the kozmer © ecree was grounded upon a miſtaken gema ger ok 
Foundatton, and that taking both Deeds together, they a Term to 

ought to be interpzeted, that the Power, Intereſt and 97% 84erally 
Limitation of Sir John Alford, was to Sir Edward Alford, Whole 


5 whole Re- 
being explained by the fatd one Witneſs; and that Sir wainder 10 
Edward Alford, his Executo2s and Aﬀiigns ought to have 

the Term after the Death of Frances, aud Dame Anne On chi Bin 
therekozꝛe intitied thereunto as Adminiſfratrir ok Sir Ed- to pray Inter- 
ward Alford; and theref02e ozdered and decreed accozdingly, 6-406 
and that the fozmer Der and Tecree be diſcharged — vs, 
and that the Platnt its chall come to an Account fo2, and and alÞ to 
pay the laid Dame Anne the Rents and Poofits, and con- 272, 2 one 
vey to her if required, &. Mo. 809. Hatton, Cox any Mol- 385 
jineux, 1 Co. 156. 1 Cro. 577. 10 Co. 4). 8 Co. 42. And Law and E- 
Quere, CUhy the Truſt of a Poſſibility of a Term is de- 4 dier. 
clarable when the Remainder of a Poſſibility is not al⸗ 
lignable, 8 Co. 96. >” 
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Parker verſus Plummer. Upon an Appeal from 
a Decree at the Rolls. 27 Jan. 14 Car. 2. (213) 


jArker (old a Leaſe which Te had fo2 thee Lives from Bare Apree- 
the Dean and Chapter, to Plummer, and it was agreed meat decreed 
Plummer ſhould pay 4320 l. fo2 it; after the Dekendant 
agreed with the Plaintif, that i he would abate him o kee 
420]. he would reconvey the Leaſe whenever the Ring and was the 4201. 
Dean and Chapter were reſtozed; the Plainticf thereup- bed, and 
on abated the 4201. and King Charles being nsw reſtozed, „ d. 
the Plaintiff exhibits his BiH koz the Leaſe, which the 
Paſter of the Rolls decreed to him. Note; This was 
decreed againſt the Son of the Purchaſer, the Father 
being dead. Quere, Whether he tame in by Settlement 
02 as. Occupant. Upon Appeal this Decree was affirmen 
by the Lozd Chancellsz and Juffice Bridgeman. In this 
Cale it was objeted, that this Court ought not to decree 
it, fo2 it was in Nature of a Wager, and the Confide- 


ration 
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ration unequal and penal; and that an ation mox 
p2operly lay; and that it was in the Dilcretion of the 
Court to decree Agreements, oz not, which was where 


ps they ought to be perkozmed ex debiro Juſttiz yet decreed 
ut ſupra. 


(214) Lord Antrim verſus Duke de Buckivoham Jan, 


160 
SC: LA 44; ww A Null. [of 


Lord Chan- HE Lady Margarc aret + of Antriid, "Mother of the Deken⸗ 


cellor, 


Lord Bridge- dant, being a "Feme Sole ſeiſed of a Reverſion after 
man, one Life, conveys the. Land to the Ute of herſelf fo2 Life, 

Lord Hale. the Rematnder to in Tail, with Power fo2 her bein 
Foyer exect- ſole to make Leaſes fo2 thee Lives 02 21 Pears in Pol: 

Phe 1+ , end a mh, ſeſſion. The Feme marries, and then ſhe and her Hus⸗ 
MeL 7 49 Marriage, band leaſe fo2 21 Pears, in the Life of Tenant fo? Life, 
1 25 to commence from the Date, fo2 Payment ok Debts, &c. 
2 3 Gat Ik this Leaſe per Baron and Feme were good. Bridgeman, 
AISLE — 7 2 I This Power is not purſued ; ſoz by Warrying ſhe hath 
ond; we nude put herſelf under the Power of her PHusband; and there 


coupled with 1g a Difference between a Nude Power and a Power 


Ante Caſe Which flows from an Intereſt; fo2 when a bare Power 
bs is given to a Feme by Will to ſell Lands, although 
ſe marry, yet ſhe may ſell, and may ſell to her Husband; | 
but when ſhe reſerves a Power our of an Intereſt of her 
oon, contra; but ſuch Power ought to be erpounded 
benignly at this Day, though fozmerly taken ſfri#ly. Se: 
cond Point, being whether the Leaſe from that Date were 
good, was not reſolved. Afterwards, Hale and the Chan: 
Lello2 concurring with Bridgeman, the Bill was diſmiſſed. 


(215.) Beddingfield verſus Zouch. 


Hide verſus Petty; both in the Vacation before 
Trin. 15 Car. 2. 


Chancellor, Eſolved, Chat all Decrees in Chancery, as well fo? 
Baron Turner. IN Perſonal as fo2 Real Things, ſhall be executed by 
Sequeſtration Sequeſtration ; and both theſe Cauſes were bzought | in 
_— Parliament, and diſmiſſed thence, 

Ante Caſe 
- 142. ä 


Ir 
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Sir George Binion werſus Stone: e 
13 May 1663. oy 


| gin George Binion bought a Houſe foꝛ "Jobs 1 in the Lord Chan- 


Name ok his Son, then five Yeats of Age ; Sir 2%. Hale 
George's Eſtate being ozdered to be ſold fo? Delinquen⸗ J. Windham. 
ty, the Truſtees fo2 Sale ſold it to Stone, to whom fo? preſumptive 
500 l. Sir George's Son and his Wife conveyed, making * 3 
Path the wy 1 not ſeiſed in Truſt fo2 Sir George. Sir Ante Cale 2 
George ſeeks Relief againſt Stone as fo2 a Truff, and in 151. 
Regard the Eſtate was ſold as Sir George's, and that the Pot Caſe 222, 
Son was but five Pears old at the Purchaſe, the Court 
ps it a Truſt, fo2 which Sir — was reltevable. 


| Humfrs werſus Griffich, May 15 Car. 2. Gr) 


\ Ppeal from a Decree in the Grand Seflions of Mont- Lord Chan: 


cellor, 


gomery; the Decree was, that an Inkant ſhould con- Mater of the 
vey. Cur* : TUe will reverſe the Decree, but will not ſo far Rolls. 


countenance the Jurtsdiitton of that Court, as to exp2eſs rant to con- 
it to be fo? the Infancy of the Defendant. vey. 


Godicall woke Walker, Wall. 


8. 
II May 15 Car. 2 ng 


waeren gotten againſt an Jnfant by Practice; ordered Conſideration | 
that it be referred to a Maſter to examine how much een 


Money the Infant recet ved. Note; "oF Ouardian was 


Party to the Pꝛadtice. 


Viſcounteſs Cranborne verſus Delahay, Eſq; (2199 


Sur Bill of Review ; Demurrer. 21 May 15 
Car. 2. 


PILL 1 was to reverſe a Decree in May es: where the Lord Chan- 
Ducheſs of Hamilton, the Defendant's late Mike, was cello, 


Plaintiff, againſt the Lo2d Cranborne, the now Plaintiff's han 


late Husband any other — Erro2s aſügned, 
were, 


nte Caſe 36. : 5 
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were, Gt ) that the Ducheſs was in Truth a Tm Covert 
at the Time of the Decree had, as it appears by the 
now Defendants Anſwer in this Court, in another Cauſe. 
ſa there was no Catzſe in Court, the Taule being a: 

bated by her Marriage, wherein the was the Plaintif, 
_ I.) That the Deed of the Earl of Dirlington, under 
88 which ſhe clatnied, being a Deed of Feoffment of the Fri. 
ers of Guildford, was votd, fo2 the Eftate thereof was in 
 Truffees at that Time, and 1 Livety of Seifin was e⸗ 
ver made on that Deed, and therekoze ought not to be ſup- 
po2ted in Equity to the Dicheriſon ok the Plaintiff, Uir. 
counteſs Cranborne, Coheir at Law with the ſaid Ducheſs 
to the ſald Earl of Dirlington. | 
To this the Defendant demurred, and fo2 Caule ſhewed; 
that foz ought appeared, the Decree was well grounded, 
and that the firſt Erro2 was not Batter appearing in 
Matter dehors. the Body of the ſaid Oecree but dehors, and pet was al: 
New Mater. Jedged ag Etr02, and not as new Matter, and that the 
now Plaintiff could not take Advantage thereof, neither 
could any ever take Advantage of it but the Defendant, 
who had ercepted to it; and it was but Matter of 5 
batement, and not in Point of Right, and after a Decree 

in Point of Rt ght ought not to be admitted. 


Error in Na- AS to the Arif Reſolved, That a Decree made in Point 


weefs Foo of Rake ought not to be reviewed on the Point of a di- 
not aſſignable, [QTO2Y Plea, which might have been pleaded in Abate: 


Ante Caſe 35. ment. 


Truſt ofa fee Tu the ſecond, Becauſe the Earl of Dirlington was ſeiſed 
aſſigned. of a Truſt, that the Deed, though in the Nature of a 
Poit Caſe 244. Feoftment, ſhould paſs the Cruſt without Livery and Sei⸗ 
1 ny ſin, fo2 the Truſt might have been declared by Patol; 
intirely to a fortiori in this Caſe. Tben it was much inſifted by the 
py yi, uf. Plaintiff's Counſel, that the Defendants ſhould be put 
a to anſwer, But Reſolved, That they ſhould not anſwer, 
becauſe by Poſſibility no other Matter can come befoze. 
the Court than what is in the Demurrer, and ſo the Oc 


murrer allowed. 


1 1 Parry 


FFF r 


hi. th 
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Parry verſus Brown. 26 May 1663. (2200 


Rated, That where a Perſon hath Power to leaſe 5, 0 
IX fo2 10 Pears, and he leaſeth fo2 20, it is good in, is. 
Equity foz ro; and ſohath it been frequently reſolved in Power 429" 
8 ny : de ee. 


Sir Henry Bellaſis & ux verſus Sir Wil. Erwin. (221) 
REC: Eh u.. 22 


4 June 15 Car. 2. Upon a Plea. 
33 T was koꝛ a Poztion of $0001. The Defendant plead: Lerd Chan- 


cellor, 


ed it was given her, p2ovided ſhe married with Con- Ch. Ba. Hale, 
lent of A; and if not, then to have but rool. per Ann. Cur': J Hide. 


Chis is but in Terrorem, but otherwiſe if the Poztion had Proviſo th de- 


been limited to à third Perſon. feat a Portion 


in Terrorem. 
Ante Caſe 17. 
„ 


Sir Gervaſe Scroope verſus Sir Adrian Scroope. (222) 
Oct. 15 Car. 2. Upon a Plea. 


DILL was to be relieved fo2 the Mano2 of Gedney ; Judge Hide. 
the Plaintiff claimed by the Deviſe of Sir Gervaſe 
Scroope, Gzandkather of the Plaintiff, Father of the Te- te Cafe 36, 


fendant ; The Defendant pleads, that Sir Gervaſe bought cant ” 


the Mano2 in the Name of Str Gervaſe and the De- 
kendant. That the Money fo2 the Purchaſe was raiſed Father and 
by the Sale of Lands of Juheritance, which would have pan lag 
come to the Defendant, if not ſold ; and the Courts were 
held in both their Names, and he was never eil. 
ed in Truſt ko: Gervaſe, and now claimed the whole by wont 
Survivozſhip. Cur': This is a good Plea, unleſs it can 

be proved an expzeſs Truff, which could-not be done but 

by a Replication, and there being no Replication, the Plea 
ſhall be taken true; foz per Cur', the Purchaſe ſhall be 


_ lntended an Advancement fo the Son. 3 Cro. 550. and Str 


Sidney Montgague's Caſe there, and Criſp verſus Pratt. This 
Plea was reheard the 17th of Nov. 1663, and on Argument 
on both Sides allowed, 


Nanny 
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C N anny werſus Martyn. Or — I 15 Oct. 
: 15 Car. 2 


Judge Hide. Aron and reme have a Dectee fo2 Money in Droit le 
3 Feme, the Baron dies, Cuf': The Feme ſhall have the 
Feme. - Benefit of the Decree, as if it had been a Judgment at 
22 . Law; and the Lozd Chantelloz afterwards, 18 Jan. 1665, WM 
Pact 331. declared he was ok the lame Opinion in this Cale, and 

1 conürmen Judge Hide's Certificate. = 1 


(224) Sir William Denny ve Filmer. 20 January 
14 Car. 2. 8 


Lachen. Eines upon a Bill of Review, fo that the Decree 
Ch. J. Brig E, was, that the Bill ſhould be taken pro confeſſo. The 
man. Etrroz was, that the Defendant was not bꝛought in by 
Bill pro Con- P20oceſs of Contempt, and thereon had a Day aſſigned to 
Re Anſwer; on which the Defendant demurred, fo2 that it 
e. appeared by the Decree, that he appeared by his Clerk 
on the P2oceſs of Contempt, and pꝛayed farther Time to 

anſwer by his Counſel. Cur': Let the Defendant anſwer, 

ſaving the Benefit of his Oemurrer till Hearing ; and af- 

terwards ft was heard; and becauſe of the Defendant's 
Appearance ur ſupra, and: becauſe afterwards he ſfood out 

all Pzoceſs of Contempt, and would not anſwer, Re- 


lolved the Decree was well . 


55 | Savile verſus Darcy, about 1662. 
Lord Chan- 93 fo2 a great Sum of Money; Bill of Review 
cellor. bꝛought, and new Matter aſſigned; the Rule of Court 
Money dad Was pleaded that the ODekendant ought firſt to pay the Mo⸗ 
before 2 Bil ney befoze the Bill bzought. Cur' : Let him give good 
of Review. Security fo2 the Money, and we will diſpenſe with the 
Rule; and the like between Baſton and Byron, by Oꝛder 
of the Houle of Jeers about 1662. 


— 


8 L 


Dr. Collicot werſis Hill & ar. Mich. 14 


Car. 2. — 


D* Collicott, having purchaſed the Fee of Church Lands; Led Chan- 
ſold them with a general Covenant; the Church is 11,97; of we 
reſfozed, the Lands eviied ; the Uendee bzings Covenant, Rolls. 

and recovers the Galue of the Lands; the Plaintiff in, 
Surpaiſe, and that it was agreed only that he ſhould co⸗ ral Covenant 
venant agatnſt his own Act; which appearing upon P2oof, ala. 

the Court 82dered the Defendant to acknowledge Sa⸗ 
tiskackton on the Judgment. The like between Ferrar and 

Ferrar about fix Months bekoze. 


"LF Car. 2. e 
A that the Defendant was miſtaken in her An- Lord Chan- 
1 (wer, and deüred ſhe might amend the Matter, be- Mater of che 
ing inſerted by Counſel after her Peruſal ; which was Rolls. 
admitted by the Court; no Replication being filed, as it acer a. 
2 in the Lozd Coventry's Time inter Chettle verſus mended, 
hettle. | 8 . e 5 | | 


smith verſus Oxinden. Trin. 15 Car. 1. Gas) 


HE Faſt- India Companp ſued their Fadtoz fo2 an Ac - Lord Chan- 
count of 1200 l. in Sold; he accounted fo2 ſo much oellor. 
of it paid to the Empero2 of Eaſt- India, fo: Cuſfom ; the Merchant, 
Company inſiſted that none was paid; admitting which it Do 
was referred to Merchants, who ought to have the Be⸗ ſtolen. 
nefit, in Caſe the Fa#02 defrauded the Empero2 of India 
ok the Cuſtom; and certified by the Merchants, that the 
Fatoz ought to have it, fo2 ik the Hold had been leiled 
fo2 Non-payment of Cuſtoms, the Fado; had been charge- 
able, wherefoze he ſhall have the Benefit, Vide Caſum 
Proximum. „„ 

. . 


In Curia Cancellariæ. 173; 


his Bill, luggeſts that the laid Covenant was gotten by gaing a gene- 
that it is par- 


Chute verſus The Lady Dacres 13 October (27 


32IT 
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629.) Borte werſus Varde. 27 Oct. 15 Car. 2. 


Lord Chan- 1 Bill was to Difcover whether the Fackoz had 
pald Cuſtoms in England; the Fatto; infiſted, that as to 

Rall EI * that he need not anſwer, fo2 the Advantage did redound 
Merchant, to himſelf, if not paid. Exceptions taken to this, and 
Factor. the Maſter repozts the Anſwer ſufficient ; but on Excep: 
ftows fel, tions to the Paſter's Repozt Reſolved, That the Fato | 

| .-  {yould anſwer, and the Caſe was not like the fozegoing 
a Maſters  Caſr, fo; here could be no Cuſtom of Merchants ground: 


Report upon eg on d Fraud to the King, Vide Caſum prox” — 
Exceptions to 


an Anſwer. | 
(230.) Manning verſus dag 26 Oct. 1 5 Car. 2. 


Mader of 8 Bo2tgage be foxfeited, and the Boztgago? tender 
Rolls. the Money to the Yo2tgagee, and then pꝛeker his Bill 
Mortgage to redeem, the Moꝛtgagee ſhall Have no Intereſt from the 


= tot th Time of the Tender, 


_ (231) Tew verſus Thackwell I3 Oct. 15 | Car. 2. 


Lord Chan- T HE Plaintiff was Leſſee of diverſe Lands, whereon 
_ cellor. one intire Rent was reſerved; a Townſhip recovered 
Apportion- Right of Common in Part of the Land, not being evi; 
* of a the Leſſee could not appoztion the Rent at Law, ſo ſues 

_ here fo2 Appoztionment, as there were Pzecedents that 

he might; but it being pzovev that the Land was ſtil 
woꝛth the Kent, oe Bill was diſmiſſed. 


(229) Rich ver ſus Jaques, 29 Oct. [5 Car. 2. 


Lord Chan- R ICH was Plaintiff, upon a Ceridorarl Bill, to remove 
— a Cauſe out of the Mapoz's Court, becauſe his Wit- 
Certiorari Nefſes lived out of the Jurisdifion of the Court ; and 
Bl. now having examined his Witneſſes here, the Defendant 
here (who is Plaintiff in the Mapoz's Court) moved fo2 a 
Procedendo ; the Plaintiff here inſiſted that his Bill was 

of new Matter, and deſired to be heard here, and ſo he 


was, and after Hearing the Cauſe diſmiſſed, 
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Woolſton Croft verſus Long, & econtra. 6 Nov. (330 
111 | 


D. in Bonds and ſingke Contracts aſigns Land fo 1 
ſell in Truſt fo Payment of his Debts. Reſolved and „ Credo 

Declared to be the conſtant Rule, that the Creditozs ſhall 

have tn Pꝛopoztion, and not the Bonds to be firſt ſatis* Ante Cao 54 

fied; fo Legatees ſhall Have equal Pꝛopoztion pro rata, L. 

accozding to the Szeatneſs o: Smallneſs, fo2 the Land is 

made Debtoz, &c. but otherwiſe of Judgments, which 

affet Land by their own Strength and Mature. 


Baker verſus Beamont. 6 Nov. 15 Car. 2. (134) 


| © jews was in the Fleet fox Bzeach of a Decree fo2 not Lord Chat 
- vacating a Judgment, and by Judgment in a feigned _ 
Ifton in the King's Bench gets himſelf turned over d cor. 
thither, and lo had Liberty to go abꝛoad, and got the 
_ Defendant in the Judgment taken in Execution, and on 
Habeas Corpus he was bought hither and recommitted to 
the Fleet, and confined to his Chamber; and a Habeas 


Corpus with a long Return to the Defendant in the Judg⸗ 
ment granted. l * 


— 


More verſus Mayhow. 10 Nov. 15 Car. 2. | 235.) 


T HE Platntiff's Bill was to be relieved upon a Lord Chan- 

„ Truſt, and charged the Dekendant with Notice, and celle | 

that yet he had gotten a Conveyance, and yet on oz be-* el. 
koze the Conveyance had Notice. Dekendant, by Way of Notice of 

aulwer, denying that he had Notice at the Time of Pur⸗ A after, 

chale, ko: Plea ſaith he ts a Purchaſer on a Ualuable before Con. 

Conſideration. Obj. 1. He ought to have expzefſed the vente. 

Poney given, fo2 5s. is a Ualuable Conſideration, but 

not Cquitable, Cur': The Plea is good as to that, 2. 

The Plea depends on the Anſwer, that he had no No- 

tice at the Time of the Purchaſe, which is not a ſuffi- 

cient Dental of Notice, fo2 Purchaſe is equivocate, and 

map mean the Articles on Agreement of Purchaſe, and 

he might have Notice at the Tinie of the Convey- 

ance executed. Cur': Jt hath been always ruled, that if 


the 


3 — DRZ . —— — owes — * 
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the Heir ſhall 
— 


— 


che Purchaſer after Articles habe Notice before, 02 8 at 
the Executing of the Conveyance, it ſhall defeat his Title, 
and 9 Reſolved _ * is not goodz. 


0 Garfoor verſus Garfoot. 10 > Nov. i5 Car. 2. 


On a Demurrer. 


— dies T ND 8 deviſed to the Feme fo2 Life, afterwards t to 
Before Sale, be ſold by Executo2s foz young Childzens Poztions; 
the Executozs die, the Feme dies, the younger. Childꝛen 
pꝛeker their Bill uͤgainſt the Heir; he demurs, becauſe 
but an Authozity in the Executoꝛs, which is now dead 
with them, and the 9 over ruled. 


c Churchill werſus Grove & al. 1 4 Nov. I 5 Car 2 | 


on a Plea. . 
Lord Chan- Tua plaintif, having a Judgment and a Moꝛtgage, 


cellor, 
Baron Tuer. I exhibits h's Bill againſt one that had a pꝛecedent 


Cogniſee of an Statute, and againſt the Woztgagoz, to diſcover what was 
eigne Statute De upon the Statute, and upon Payment to ſet the 
Hes {Statute aſide. The Cognizee pleaded, that he having er⸗ 


takes Part of 


the Extent in tEnDeD the Recognizance, came to an Account with the 


| SatisfaRtion MYoztgagoz, and there being 30001. due, he purchaſed Part 


without No- 


dee ef a Of the extended Lands fo2 the ſame, and aftigned the 0- 


ny . ther Part to the Moztgago?, and this without Notice of 


the Plaintiff's Title, and was a Purchaſer foz a Galu. 

able Conſideration ; and alſo pleaded that the Plaintiff 

had taken the Conuſee ok the Judgment in Execution there 

Purchaſe. W ww therefoze the Lands could not be liable during 
„%% : © Je 

Dn the Plaintiff? s Part, as to the firſt Point, it was 

inſiſted, that it did not appear that the Defendant was a 

Purchaſer, there being no new Poney paid on the Exe⸗ 

cuting of the Conveyance, but that coming in koz the 

Monep kozmerly due, it wag no Purchaſe ;' that it was 

common in Equity foz him, that had the ſubſequent Judg- 

ment, to be relieved againſt him that had the pꝛecedent 

Statute, upon Payment of what was due; that there- 

koze the Dune g pretended Purchaſe being Wbſequent 


« 


* . 
= \ / 0 q 
. : a. * — 
= * 
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to o the Platntiff's Judgments, bought not to affet him 

that the Plaintiff's Judgments were on Reco2d, ſo every 

one ought to take Notice of them at his Peril. 

The Oekendant's Counſel inſiſted, that it was a Pur- teted by 2 
chaſe, that the Defendant had parted with Part of the eigne Incum- 
extended ** which were as Galuable as Money, that brances * 
it was the conſtant Juſtice ok this Court, that ik a Pur⸗ „ 
thaſer bona fide did buy in any eigne Statute 02 Judgment, 

and there was a Judgment meſne between that and his 

Title by Purchaſe, of which he hav no Notice .at his 
Purchaſe, that he ſhonid p2oteft his Purchaſe by the eigne 
Incumbzances ſo bought in; and that though at Law a 
Purchaler muſt at his Peril take Notice of a Judgment 

becauſe it affecks the Land, yet when one p2ays the Re- 

iief of this Court to have the Benefit of a Judgment, 

he ſhall never have that Reltef againſt a Purchaſer bona 

fide, unleſs he can prove expreſs Notice in the Purchaſer 

af the ſaid Judgment when he purchaſed ; and upon this 

Potnt the Þlea was allowed; but as fo? the other Point, Party in Lr 
that the Plaintiff had taken the Conuſee of the Judgment cation. Bil 
in Execution, it was confidently affirmed, and not denied, yo,” > 
that it was no Plea, becauſe the Land would become 
chargeable after the Death of him in Execution, and that 

n the Dekendant ought to anſwer and diſcover. 


Williams werſins Arthur. 24 Nov. 15 Car. 2. 238.3 


| Plea and Demurrer. 


A Decrta Ozder was p2onounced in 57, after it had zin of Revi- 
depended on Account fo2 thee Pears ; the Decree wag vor on Sci fo. 
dawn tip reciting the firſt Ozder, but Part of the Matter 
there is omitted in the Decretal Part of the Decree; 
the Decree was ſigned and inrolled, the Defendant died, 
any $Sci* Fa' was fucd to revive, but the Plaintiff diſco: 
vering the Omiſſion, and that he could not have Reme⸗ 
dy that Map, noz cculd mend the Decree as defefive 
by Surpzize (the Defendant being Dead) upon any Mo⸗ 
tion in Court, he exhibits his Bill of Revivo?, to revive ſa 
much as was omitted, and in Truth the Mozds of the Bill 
extended to revive the whole Decree. Jt was pleaded that 
the Occree being Jnrolled, a Still of Revivo2 did not lie, 
but a Sci? Fa ozdered, and Fr the Plea be over- ruled. 
2 Curti 


178 In Curia Cancellariæ. 


Rolls. 


Witneſs miſ- A 
taken re-exa- [{ 
' J _ 


i. 
ä e * ———_ * 


— + — 


"I" 


* 


(239.) Curtis verſus Smallridge. 26 Jan. 1 Car. 2. 


2 PHE Defendant's TUife had pawned her Þusband's 


1 Plate, and the Pusband recovered 15001. in Trover ; 

the Plaintiff erhibited his Bill Here, and it appear'd that 
the Pawning was by the Þusband's Conſent, and he re⸗ 
ceived the Money. 

Cur: Becauſe it doth not appear that by any Accident 
the Defendant was hindzꝛed of his CUitneſſes at the 
Trial, we will not ozder a new Trial; and taken foz a 
Rule, that the Court will not ſet ade a Trial at Law, 
fo2 any Matter which might be made uſe of at the Tri- 


Billof Re. af, And here nothing appears but the Defendant at the 


Matte. @Crifal might have p2oduced this Evidence, and we will 

3 not help his Negligence ; ſo there can be no Bill of Re⸗ 

Cafe 249- view f02 any Matter which might have been made Uſe of 

in the firſt Cauſe, oz fo2 any Matter ſublequent to the 
Decree, as the Plaintiff's Confeflion. 


Seaborne werſus Blackſton, 26 Nov. 1663. 
(240. ) T{- : 


Maſter of 1 Wife received Money due upon a Bond to her 

1 Husband, ſhe uſually received and paid the Money; 
Baron con- he got Judgment on the Bond. D2dered that he acknow- 
clude per Re- [edge Satisfaction. N 


deipt del ſeme. 


610 Randall verſus Richford. 28 Jan. 15 Car. 2. 


Mitneſs alledged he had miſtaken himſelf at a Com⸗ 
miſſion, the Commiſſion being returned, he came to 
London and made Path that he was ſurpzized; a Special 
Commiſſion ifſued to re-examine this Witneſs, which 
was done accozdingly; but this Special Commiſſion was 
ſuppꝛeſſed by Motion, by Advice with the Baſter of the 
Rolls with the ſix Clerks, as contrary to the Courſe ok 
the Court, Eg 1 


4 | Read 


JJ VW_—_ A. WT 


——— —_ 
— 
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Read werſus Hanby. 18 Feb. 15 Car. 2. 


On a Demurrer. (242) 


I ſeifed of the Mano? of W. wozth 1101. per Ann. Lord Chan- 


\ and of a Farm in W. woz2th 250 1. per Ann. articles — OP 
to ſell the Yano? ; and if that the Pano were not wozwh — 
110 l. per Ann. he would make it up with the Farm-Lands- Original Bill 


The Plaintiff got a Decree upon theſe Articles, which was Parken n 


Decreene giſt. 


fo penned that the whole Farm was by general Woz2ds 
included. The Dekendaut erhibited a Bill to have the De- 
tree explained, on which the Defendant demurred. Jt was 
inſiſted, that no Lil! ok Review did lie, becauſe nothing Review. | 
could appear to the Court on the Body of this Decree 
to altet it. On the other Side it was tiſifted, that it 

dught not to be by Oziginal Bill, becatiſe it would tend 

to overthzow all Decrees, and hinder their Execution and 


_ diminiſh their Fozce, and that the Way muſt be to ſet foꝛth 


the Matter on Interrogatozies, upon the Writ of Erecu- nemurer, 
tion: To which it was anſwered by the Platntiff's Coun: Confeſiion of 
ſel, that the Defendant in the firſt Decree could not let **.3: n 
foꝛth any ſuch Patter in the Interrogatozies, but only an⸗ Matter was a- 
lwer to the Contempts, admitting the Wozds of the Derree. vl wa 
Allo the Plaintiff infiſted that the Demurrer conkelled the : 
Matter of the Bill; but the Court allowed the Demur⸗ 


rer good. 


Beautry | & ux 1 7. Ibſon & al. 4 May 243) 
16 Car. . 


Jer, poſſeſſed of a Church Leaſe fo; Pears, buys the kel the 


Fee of the Truſtees ko: Sale, and then covenants to ce _ 
ſtand ſeiſed, &c. fo2 his Wife fo2 Life ; his Wife releaſes Leaſe to at. 
the Perſonal Eſtate to the Executozs; the Church is re- _ In- 
ſiozed, and ſhe ſites here to have the Term againſt the ; 
Releaſe as long as ſhe lived. Cur' : The Leaſe was to at- 
tend the Inheritance, and ſhall go where the Inheritance 
was to go, viz. to the Wife, &c. 2 75 
2. Js to the Releaſe it appears by the Pꝛook, that it Releaſe go- 
was not intended the Term ſhould paſs, and therekoze Find Ag 
thing of that thall be included to go to the Erecutoz, 


and the Releaſe ſhall extend no farther than the Agree- 
ment which begot it. | 


Good 


* 
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(244) Goodrick verſus Brown. II May 16 Car. 2. 


rn BY a Decree a Fine levied to a particular Purpoſe ' 
Maſter of the D ſhall operate only as to that particular Purpofe 

Rolls. in Equity, though in Law it would operate farther. 2. 
Ante Caſe That a Fine and Recovery of Ceſtuy que Truſt ſhould ope: 


"Ke ha rate as ſtrongly as an Eſtate at Law, and to the ſame 
eld by 4 De. Purpoſe, if it were on any Conſideration. Judge Wind- 
cre. ham doubted, ko; otherwiſe, he ſaid, this Court would not 


give Relief. 3. That one being Tenant fo2 Life by 
Fine and Re- CONVepance, and afterwards the Reverſioner and Ancefis?, 
Recovery of a in Conſideration of Blood, &c. articles to ſettle the E⸗ 
"On ffate on him in Tail, ſo that in Equity he had a Truſt in 
Tail in the Eſtate; the Court allowed of this Recovery, 
though but Tenant ko Life at that Time in Law; pet it 
was objeded that he ought firſt to have exhibited his 
Bill, and have had his Eſtate decreed to him in Tail, 
accoꝛding to the Articles; to which the Court * not» 
but decreed ut — 


(245) Preake verſus Horſeley. 12 2 75 16 Car. 2. 
On a Demurrer. 


Lord Chan _ E Heir of the Moztgagee exhibited a xill to have 
J. Brown. the Moꝛtgagoꝛ redeem, oz elſe be fozecloſed. The De- 
Moregags kendant demurred, becauſe the Executoz, who might have 


Money. Title to the Money, was not Party; and the Demurrer 
Heir. allowed. 


Executor. 


rated 3k 
% Ward worſe Lake. 12 May 16 Car. 2. 


Lord Chan- Dis to a Subpoœna in Nature of a Sci! Fa', becauſe 
© the Plaintiff therein did not alledge himſelf heir 02 
» Executo? to him that had the Decree. Reſolved the De- 
Subpeena sei murrer is naught, and never any ſuch befoze, fo2 the 
Heir. Subpœna is no Recozd, noz any where filed; but if there 
Executor. he any Defet in the D2ver koz the Subpoena, Cauſe muſt 
be ſhewn at the Return ok the Writ, but the Oꝛder met: 
tioned the as to be very Deir and Executos. Jack 
4 | | Ack- 
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Jackſon verſus Eyre. 23 Maii 16 Car. 2. (240.9 


*HE Defendant had a Decree fo: Yoney ; the Plain. ,n 
tiff by Bill of Review reverſed this Decree, and 


the Money decreed to the Plaintiff. Cur': On Search of Decree re- 


Þ2ecedents, the Defendant ſhall not pay Damage fo? 3 
this Money. 


Nicholſon verſus Sherman. 23 Jun. 16 Car. 2. (248) 


NE erhibits a Bill againſt an Executoz and a Lord Chan- 


Stranger, letting fozth that the Teffatoz's Eftate came puren 
to both their Pands, and that the Teſtato2 had given 


him a Legacy, &c. The Stranger demurs, becauſe the (£2005 PaY- 


ble by Ex 
Exccutoz is only ſuable. The Court over-ruled the De⸗ e i fon. 


murrer ; foz whoſoever gets any of the Teſtatoz's Eſtate Tor. 
into his Hands, is an\werable fo2 the Legacies; and in 
Trin. Term 65 thts Cauſe was heard and decreed. 


Williams verſus Owen and Arthur. 23 June ras) 
e 5 3 


F” HE Defendant anſwered the Bill of Review, but ſo * 
as that lome Patter in his Anſwer would —_—_— 
into Examination fome Part of the Detree, as it was 

ſigned and intolled; on which Anſwer, as to that Part, 
Serjeant Fountaine D2cw-a £ emurrer, becauſe this would 

tend to Perjury and Inliniteneſs, to re-cxamine Things 
cramined and Decreed, of which Opinion the Court was; 

but as well the Defendant's Counſel as the Court ſad Ante Caſe 
there could be no Demurrer upon an Anſwer in Equity.“ 
Serjeant Glynn koz the Plaintiff ſaid, he had known it; 

the Court made an Ozder that there ſhould be no Exa- 
Wagon of that which had deen krone, and that was 


A aa ” As Del 


Ba ron Turner. 
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a. 
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min... 


(z50.) Belton verſus Anne. 16 Car. 2. 
Lon Chan: FEBT extinit by the At of Oblivion; the Debtee gets 


Maſter of the + Judgment; the Defendant ſues here, and the Judy: 
Rolls. ment decreed to be vacated; and the Chancello2 ſafd this 
Judgment Court might relieve on that Ac, as well as any other 


vacated, | 
AR of Obli- Court. 


(2) Combes werſus Proud. 16 Jun. 16 Car. 2. 
Demurrer. 


e T* E Bill was a Bill of Review, and in dꝛawing up 
Baron Rains. 1 the Decretal Oꝛder, the Matter on which the Decree 
ford. was, declared to be p2oved, and the Caſe tated far differ. 
PotCaſe 401. NE from the Fat ; therefoze the Erro2s aſſigned were, 
that the Decree was grounded on Watters not p2oved, 

Review, AND inſtanced in Particular, that the Matters mentioned in 
* the Decree to be p2oved, were not p2oved ; this Demur⸗ 
Sy rer was general, that the Erro2s aſſigned were not Er. 
rozs in Law, and were but Yisjudgments, &c. And on 

Debate it was declared, that an a Bill ok Review the 

| Cauſe of Review muſt ariſe and appear upon the Cale, 

as ſtated in the Decree, and that the Fat muſt be ad- 

mitted as then ſtated, and that though the Fact, whereon 

the Court gave Judgment, were miſfaken, yet there is 

no G20und of a Bill of Review, but the Fai in this Caſe 

mult be admitted true, and the Decree is Matter of 

Reco2d, and can be tried only by the Recozd ; but in mifta- 

king the Fact, the pꝛoper Courſe had been to have gotten the 

Cauſe reheard befoze the Decree had been ſigned and inrolled. 


(6865 Glover werſus Portington & al. 14 May 
| c 5 
Maſter of the Mee: by Will remits Part of the Moztgage⸗ Mo-. 
Rolls. - nep and all Intereſt, pzovided the Reſt be paid 
Voluntary Within thꝛee Pears, oz ik the Reſt be paid in thꝛee Pears; 
Gif: on Con- the Moztgagoz not paying in three Vears loſeth the Be⸗ 
Ferne. nelit of that Bequeſt, fo2 the Gift was voluntary; * 
| 5 | 


4 
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this Cale upon Demurrer it was reſolved, that if a Man 
hath lefs decreed fo2 him than he would have, he ſhall 
not bing a Bill of Review, But a Bill of Review lies, 
only fo2 him againſt whom the Decree oz Dilmiſſon 18 ; may bring k. 
and after long Debate, the Demurrer was therekoze al- 
lowed. And Note; In the Caſe ſupra the Moztgagoz ſut- 
ing to redeem, was decreed to pay the whole Money cauſa 
qua ſupra, and the Decree confirmed on a Rehearing ; and 


Fountaine, of Counſel with the Plaintiff Moztgagoz, agreed 
it to be to. 


Proud werſus Combes, ſupra Caſe 251. (252). 
Ccount ſtated is a good Plea, but if there be any A: Maſter of the 


greement to refify Miſtakes, it wall not conclude, . 


though under Hand and Scal. - ax 


Ramm werſus Cartwright. 5 Nov. 16 Car. 2. (254) 


12 Deed found to be fraudulent againſt a Yozt- Mader of the 
gage, vet the Gzantee in the ſaid Deed may afterwards en. 
ſue fo2 Redemption, fo? it is good againſt the Gꝛantoz and Praudulent 


Deed good 
his Heits, and he ſhall have the Equity of Redemption. — 


Grantor. 
Kennesby Verſus Parrett. 15 Dec. 16 Car. 2. (255) 
3 Demurrer. 


] Zzarees of Poztions at 2 Pears of Age, had Painte: Legu 
nance in the mean Time allowed them on Suit here, Mamenanee. 


; . Ante Caſt 
J. Archer in Curia. as win 


Dreke werſiss Mayor of Exon. Feb. 17 Car. 2. (2560 


| EASE with Covenants to renew; the Leſſee becomes Lord Char 
Bankrupt, the Commilioners aflign to the Plaintiff, T"Winatum. 
who ſues the Leſſoz to renew; and reſolved that he ſhould. Baron Turner. 
Strjeant Nudigate affirmed that the Commiſſioners might Commitioners 
align the Equity of Redemption of a Poztgage, quia de hoc of Bankropns 


the Statute ſpeaks only of Conditions, and not Condi⸗ ws. ofa IE 
tons: kozkeited. | 


—— 


ty. 
Baker 
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(2570 Baker verſus Shelbury. 10 Feb. 1664. 
NO. I. is uſual, when an Appꝛentice is out ok his Time, 
Nlaler w ſue, I to prefer his Bill, to fozce his Matter to ſue his Co- 


&. venants within a Pear, oz be kozecloſed. Semble in auters 
Cales, fo: Mitneſles max die. | 


(258.) Lerwit verſus Greſham. 
„ el FL: . Ae ae. = 5, 3 
Lend Chan. IR dered upon a long Debate, that the Depoſitſons of 


cellor, 


n (Uitneſſes taken in a Cauſe 30 Years ſince, about the 

ſame Patters being Incumbꝛances and Damnifications, 
Depoſtios in ſhould be made Ge of in this Cauſe, Witnefles being 
between other DeaD, though that Suit were between other Parties 
| Parties read. from whom theſe claim not; and the Caſe between Trini- 
ty Hall and Doctors Commons cited, and between Charlton 
and Vaughan. 


(2 * Dir Thomas Bennett, Sir William Brown Verſus 


5 , ARS Zo Fn 
S 4 LL 2 ee, e 2 : Le 


3 fer H. 

HIS Caſe concerneth Aſſets in Equity, i which it ap⸗ 
peareth that the Anceſtoz's Incumbzances on it were ſo 
great, the Revenue would not pay the Intereſt ; fo2 which 
Bealon reſolved, no Aſſets in — | 


Aſſets againſt 
Hetr. 


(260.) smithi verſus Pemberton. 30 May 17 Car. 2. 


mers T H E Poꝛtgagee had aſſigned fo2 Pꝛincipal and Intereſt; 
5 the Moztgagoz came to redeem. The Queſtion was, 
Ante Cake If what the Aflignee patd ſhould be all taken fo2 Paincipal? 
34 189. Reſolved, That all which he really paid and was due, 
| ſhould be P2tncipal ; but the Account between the Mozt⸗ 
gaͤgee and the Allignee ſhould not conclude the Do0ztgag0Þ 


and 1 rekerred to a Maſter. 


/ 


DE 


DE 


Term. 8. Mich. 


1692. 
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Duffield werſus Smith. 


Uffield upon Marriage ſettled his Lands to the 
Uſe of himſelf fo2 Life, then to his Mike fo2 
Life, Remainder to the firſt Son and the 
Heirs Male of his Bodp, &c. and fo2 Default of 

Iſſue Male, Remainder to the Iſſue Female, until the Heirs 
02 Aſſigns of Duffield ſhould pay them 30001. Remainder to 

his own right Þefrs ; and afterwards he and his Wife die, 

leaving Iſſue a Son and a Daughter; the Son dytng with- 


out Tſe Male gave his Siſter the Ualue of 50001. and 


ſettled the Land upon the Platntiff fo2 Life, with Rematn- 


ders over; the Defendant, who married the Daughter, 


preferred his Bill fo2 this 30001. and it appearing to the 
Court, that they had an Eſtate at Law by the Limitations 


in the Settlement, the Bill was dilmiſſed, and thereupon 
they bzxought an Ejetment, and recovered at Law; and 


now the Plaintiff pzefers his Bill to be relieved, upon a 


(261.) 


Pꝛeſumption that this 5000 l. was given in Satiskacion rnendment, 


of the zooo l. and ſhonld be fo taken. And Trevor and 
Hutchins were of Opinion, that it ſhould be ſo p2eſumed, 
and that the Plaintiff ought to be relteved ; koz that the 
Son, after he had given this 50001. and diſpoſed of the E- 
ſtate, and given the Plaintiff but an Eſtate foz Life in 


it, could never intend that he could raiſe the 3000 


But Rawlinſon was of another Opinion, in regard that no 


+ 
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ſuch Intent did appear, and here the Defendant was Deir 
at Law; and though ſometimes ſuch Intendments had been 
taken here in Favour of the Hetr at Law, and when the 
Circumſtances of a Family have. been very mean and low; 
yet here it was againſt the Heir at Law, who alſo had 

the Eſtate in Law in them; and in many Caſes where 
this Court will not relieve where the Party hath no 
Eſtate in Law, yet where the Party {eu the Eftate at Law, 
it will . Re krom him. 


(262.) Alcock werſus Ellen. 26 Oct. 


AnteCaſer 16. - A Ban deviſed. a Term fo? Pears to his Daughter any 
her Childzen, (he then having thee. Childzen) and al: 

fo to ſuch other Childꝛen as ſhe ſhould have, and the Chil- 

dien of thoſe Chtldzen, ſhe having other Childzen after: 

wards. But the Queſtion was, Whether they ſhould have 

any Shares? And it was held that the Woman and her 

thiee Childzen took jointly. each a fourth Part, and that 

the after-bom Childzen took nothing; and that theſe 


Wowds were Wozds of Limitation and not of Purchaſe, . 
and tis as much fo2 the TUife's Part, as though it had 15 


been en to a and the Heirs of her oy. ; 


— 


263.) Duke of g verſus sir Cæſir Cran 


borne. 


Sin Henry Wood having one Daughter, and having a 


Deſire to advance his Daughter in Barriage to the 
ſaſd Duke, makes a Settlement of his Eſtate (reciting 


the intended Marriage, 8c.) and limits it to the Uſe of | 


- Himlelf fo: Life, Remainder to the Uſe of J. S. and the 


Defendant, and their Heirs; to the Intent that in Caſe 


the Plaintiff ould be married to his ſaid Daughter af- 
ter the Age of firteen, and that they ſhould Have Iſlue- 
: or between them, that then the fad Truſtees and 
_ their Petrs ſhould ſtand--Teiſed of the Pzemiſſes, in Cruſt 
fo2 the Plaintiff durtug his Life, and after his Deceale, 


in Truſt fo2 his fatd Daughter fo2 her Life, and after in 


Ttuſt foz fach Iſſue in Tail, &c. The ſaid Plaintiff was 


married to the ſaid Daughter befoze her Age of fourteen, 


bt He lived till che was above the Age of firteen, and 
ih died without Taue; and the. voy p2eferred 21 
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Bill to have this Trust executed to Him 02. his Life; 
and the only Queſtion was, TGhether he was jntitled- to 
this Eſtate fo2 Life? And it was held, that although the 
was married befoze the Age of ſirteen, yet in as much 
as the lived till after the Age of ſixteen; ſhe might pꝛo⸗ 
perly enough be laid to be married after the Age of ſir- 
teen; and 48 it was held in the Loꝛd Salisbury's, Caſe, and 
affirmed in the Houſe of Lozds. They all Held that al⸗ 
though there was uo Iſſue of that Marriage, yet the 
- Plaintiff was intitled fo2 his Life, fp2 that it could be 
taken reddendo ſingula ſingulis, and the having of Iſſue 
ſhould be no Condition pꝛecedent to his Truſt fo2 Life, 
but Could refer to that Limitation of the Truſt to the 
Iſſue, fo2 that .a Truſt ſhould be expounded þy the ſame 
Rules, as a Will, oz as Articles of Agreement, which 
need not that pꝛeciſe Fozm of Nozds as a Limitation 
of an Eſtate at Law; as an Agreement to convep an E- 
ſtate to J. S. fo; ever will carry the Fee⸗ſimple. And 
Trevor ſaid, that if it were the Limitation of an Uſe at 
Law, it would be ſuſſicient to create an Eſtate fo2 Life, 
the Intent of the Party ſo plainly appearing as it doth 
in this Caſe. This Cauſe being afterwards heard in the 
Pouſe of Lo2ds, the Decree was reverſed. 


Grubb werſus Woodhouſe. " 


A Boztgage was made fn 1642 ok Lands then of the worigage . 
11 Galue of 91. per Ann. and Monep being at eight per 4-med after 
Cent. the Moztgagee was to enter pꝛelently, and pay the 52 *®* 
Yoztgago? 201. per Ann. The Mo2tgagees have been in 
Poſſeſſion ever ſince, and paid the 20 J. per Ann. The Plain 

tiff, being the Gzandſon and Peir of the Boztgago?, pefer- 

red his Bill againſt the Detcndant, Szandlon of the 
Moztgagee, to redeem ; and it being heard at the Rolls the 

Bill was diſmifſed, by Reaſon of the Length of Time, 

the Moztgagee having been in Poſſeſſion 50 Years, But 

upon Appeal to the Lozds Commiſſioners, the Cauſe being 

heard this Term, they decreed a Redemption, by Ren. 

don of the Continuance of the Payment of the 20 1. per 

Ann. which was all one as the paping ok Interest, being 
purſuant ta the firſt Agreement. And if Intereſt be paid 
conſtantly upon a Moztgage, the Antiquity of it is no 
Dbjetion againſt the Redemption ok it; but it was oz⸗ 
dered that there Would be no Account ok Pyofits, but 

— that 
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" that they ſhould be let againſt the Intereſt; and the Bott: 
gagee had gi Coſts. + 


Conway verſus Stroude! 


/ Creditoz of J. 8. deceaſed, prefers. his Bill againſt 


J. 8. which is ſuppoſed to be in his Hands. The ODeken⸗ 
dant demurs, becauſe there is no Executoz oz Admini⸗ 


ſtratoz of J. 8. Plaintiff oz Defendant, and held to be a 
good Demurrer, becauſe if no Perſon will adminiſter, the 


Platntiff as Credftoz may; and it is neceſſary that the 
Executoz oz Admfiniſftrato2 ſhould be Party, becauſe it 
map be they may ſhew how the Plaintiff" S Demand ts 
* | 


(266) 7 Lidh Gaynsborough's Caſe. 


3 T* E Lom Gainsborough deviſed ſeveral Legaties, and 
charged them upon his Ratlandſhire Lands, and like- 


Deriſe. wile charged his Land with the Payment of his Debts, 
Heir and Exe- nd made his Lady Erecutrir, but did not deviſe to | 


cutor. her all his Perſonal Eſtate in expꝛels Mozds; but it 
was in P2oof, that he declared that his Lady ſhould have 
his Perſonal Eſtate, by five Uittneſſes of Reputation; 


Averment 0 


explain, - CUrit, becauſe the Perſonal Eſtate was not given to her, 


and that Mz. Milner, who wit the Will, told him, that 
being made Crecutrir the had it by Tau, without any ere 


pꝛiels Gift. 
I. In this Caſe it was agreed, that (when there is no 


Intention of the Teſtatoz appearing to the contrary) | 


the. Perſonal Eſtate ſhall in the firſt Place be applled 
to the Payment of T'cbts and Legacies, as far as it will 
extend in Aid of the Real Eſtate and fo2 the Benefit 
of the peir, whether He be Heres natus 02 factus, altho' 
it is but of late Times that the Heres factus had that 
" HOGG but. the Courſe of the Court of late hath 
been lo. 
Polt Cale 313. 2. CUhere the Will concerns Lands only, there no 9- 
verment ſhall be taken by any Pꝛook whatſoever by Patrol, 
to ſupplythe Defeats bf it, u hich varies from the Senſe of 


the Will in Writing ; bur ſo far as concerns a bete 
4 x 


« the Defendant, fo2 a Diſcovery ok the Eftate of 


and my Lozd found fault with the Will after it was 
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Eſtate only, ſuch Averments may be made, becauſe a MNun⸗ 
cupative TUill is good to diſpoſe of a Perſonal Eſtate. 
3. It was held in this Caſe by all thzxe of the Lozds 
Commiſſioners, that the Lady ounht to have the Per⸗ 
fonal Eſtate exempt from Debts and Legacies, becauſe 
the wzitten Mill chargeth all Debts and Legacies upon , Poſt Caſe 292; 
the Lands, fo2 there were ſeven Legacies given; and in 29). | 
every Paragraph the Concluſion is, to be paid out of his 
Lands; and although Parol P2oofs ſhall not be admit: 
ted 1n Contradi#ion of the TUill, yet when they go only 
in Confirmation and Cozrobozation of what appears to 
be the Teſtatoz's Intent by his wzitten Will, there they 
may be made (fe of to foztify it. 
Trevor ſaid there was but one Caſe which made any 
Manner ok Doubt in him, and that was the Caſe of my 
Lady Middleton and Sir Thomas Middleron who was heres Poſt Caf 
ſaclus, where Sir Middleton deviſed his Eſtate to 278. b. 
Truſtees, to raiſe Money fo2 the Payment of his Debts, 
and after the Debts pald, then to Sir Thomas Middleton, 
and yet the Lozd Chantelle: Jefferies decreed the Perſo- 
nal Eſfate to be firſt applied, and that Decree yet ſtands, 
but he thought it might be erroneous in ſome Things, 
The Decree was, That the Lands ſhould ſtand charged 
with the Legacies, and in Caſe my Lady was ſued 
fo2 any of the Debts (as ſhe might be by the Creditoꝛs) 
the was to be reimburſed out of the Lands; 


Welch wiki Welch. (267 


PON the Statute of Diſtribution it was held and pigribution 
agreed, That where it is ſaid in the Statute, That 
there ſhall be no Repreſentation amongſt Collaterals beyond Bro- 
thers and Siſters Children, it is intended of B2others and 
Siſters to the Inteſtate only, * ko; if the Inteſtate hath no li⸗ 4 A — 
neal Relations, noꝛ Bꝛothers noz Siſters, but (ko; the Pur⸗ ved in C. B. 
poſe) thꝛee Ancles, and one of them dies befo2e the Inteſtate, aud K. B. 
leaving Iſſue, it is held that Iſſue ſhall not come in by Way of 
Repteſentation, fo2 though the Uncles were B2others a- 
mongſt themſelves, pet not being Bzothers to the Inteſtate, 
there can be no Repzeſentative. 
Amongſt Lineals there may be Repzeſentatives by 
Ozandchild2en, and great Ozandchildzen, without Reſtriftton, 
becauſe the Reſirivion is only among Collaterals, and 
there it goes only to Childzen. 
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Ik the Inteſtate had thzee Bꝛothers, and two of them 
being dead, and one of them left thzee oz moze Childzen, 
and the other one Child only, and the other Bꝛother be 
living, the Share of the one Child ſhall be equal to the 
Share of all the thee of the other B2other, becauſe there 
they claim as Repzeſentatives ; but ik all the thꝛee Bzo⸗ 


thers die befoze the Inteſtate, and one leaves one Child 


and another two, and another fir, there each of the fix Chil- 


dien ſhall have a Share equal to the one Child, becauſe - 


there all the B2others being dead none of them claim as 
Rep2eſentatives, but all claim as next of Kin, and there- 
- fore ſhall all take equally. | 


. A, 


. Noon ver ſus Mr. Barker. 


Diftribation Olonel Norton having Iſſue Ms. Whitehead and two o. 

ther Childzen, Mꝛs. Whitehead had Iſſue Ms. Barker 
and two other Childzen, and upon her Marriage with 
Dh. Barker, he gave her 5001. 

Colonel Norton being Dead Inteſtate, the Queſtion was, 
Whether this 500 l. ſhould be accounted as Part of her 
Share, becauſe the Wo2ds of the Ac being, where any Child 
is advanced, and here ſhe was the G2zandchtld ? 


Peld by the Los Commiſſioners, Rawlinſon and Hutchins, 


that this ſhould be reckoned as Part of her Share. 


(268. w I. was held that if the Heir hath any Advancement by 
| Monep oz Perſonal Eſtate, that it ſhall be reckoned as 
Part of his Share, becauſe the Statute is, that he ſhalj 


have a full Share, notwithſtanding any Land which he ſhall 


have by Deſcent oz otherwiſe from the Inteſtate. 
An Colonel Norton g Caſe above, it was held, that he ha- 
ving bought his Son a Penſioner's Place in King James's 
Time, foz 5001. which upon Ring James Abdication was 
lot, ſo that he had no Benefit by it, yet this was ruled 
8 hare. an Advancement, and to be reckoned as Part of his 
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Chaffin verſus Gawden. 


(269.) 
Bill was preferred by the Lo2d of a Manoz a- Lend Keeper 


the Bill was to prevent Multiplicitty of Suits, 
in regard it is a Sum of Yoney payable to the 

Lozd of the Leet, of which every Baron that owes Suit 
and Service to the Leet, is to pay a Part accozding to 
the Cuſtom of the Place; ſo that to bzing an Action a. 
gainſt every Contrtbuto? ko; every little Sum would 
cauſe Multiplicity of Adions; and thereupon it was de- 
creed fo2 the Plaintiff, unleſs they would go to Trial at 
Law upon the Uſage, where the Jſſite was direcked to be 
upon the Solet, and not upon the Debet; fo2 it was ſaid, 
if the Iſſue be upon the Debet, the Right "muft be made out 
at the Trial, but upon the Soler it is ſufficient to pꝛove 
the Uſage ; and ſo it was direcked in D2. Hinckley's Caſe 
of Worceſterſhire fo; a Penſion of 41 per Ann, iſfuing out of 
the Eſtate of Mz. Jolly. 

It was faid fn this Caſe, that although 0 Diſtreſs is _ 
incident to Amercements in a Court-Leet ; yet foz any vier des. 
Duty which the Lozd intitles himſelk to by Cuſtom, HE Bullen's Caſe. 
cannot diſtrain unleſs * Cuſtom be alſo to diſtrain ko; it. Bes. 


Certum 
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gainſt the Tenants fo2 Certum Letæ. The Equity of Certum Letz. 


8 
1 ' : 


: 


= — — — =_ 
a r ties. 2 
2 r ———— <- = — 
n a - — 5 
— : ——ů mo 


tw — — 1 — - * 
So 2 — - 
2 
. — — — N— 
8 — — ——— ... ey ne 
— mr rm — ; — — EE Tg — Fa 
— 2 r v rr 5 . - 
r U — P ac doo IIA — 


192 De Term. S. Mich. 1693. 


Certum Letæ is paid to the Lozd, in Conſideration of 
the Charge in obtaining the Court-Leet, which ſaves the 
Attendance of the Reſiants from the Turn, &c. 


(269. II a Man by his Mill deviſeth his Lands to J. S. and 
Lands charged © doth Defire that the ſald J. 8. ſhould pay his Debts, oz if 
with Debes. It be the fatd J. S. paying his Debts, oz ik immediately af. 

ter the Devile of his Lands, he doth appoint oz deſire 
that his Debts ſhould be paid, oz if he uſeth any Expzel⸗ 
al fion fn the Mill, whereby it appears that he had any Jn: 
= tent to charge his Lands with his Debts, in ſuch Caſe 

his Lands will ſfand charged. 5 
But in the Caſe at Bar, where the Teſfato2 had, in the 
beginning of his Mill, faid that he Deſired that all his 
juſt Debts ould be pald; and afterwards in the ſaid Uill 
he gave ſeveral Legacies, and deviſed Lands; it was held 
that this Deviſee was not charged with the Payment of 
the Debts; fo? if that ſhould be lo, the Debts of every 
Teſtatoz would be charged upon his Lands, fo? there 
are but few Mills but have ſome ſuch Erpzeſſon, where- 

by the Ceſtatoz deſires his Debts to be paid. 


C290.) Bowen verſus Whitmore. Dec. 1693. 


At the Rolls. DIL L was to be relieved againſt an Entry made by the 

Forfeiture by Defendant upon the Plaintifk, who was his Leſſee, 

— bro- fo a Fozkeiture by Ezeach of Conditions in the Leale, 

in which Leaſe there were thzxe Conditions, viz. Non- 

payment of Rent, Cilful Taſte, and Aſſigning without 

Licence. Jt was inſiffed by the Defendant's Counſel, 

that upon an Entry ko: Non-payment of Kent, this Court 

did oꝛdinarily relieve, becauſe it could put the Leſſoz in the 

ſame Condition he was in, by ozdering the Papment of 

the Rent and his Charges, &c. but where Waſte was 
committed by cutting down great Trecs, there it was 

impoſſible to ſet them up again, and to put the Leſſoz in 

the ſame Plight he was in befoze, and therefoze otight not 

to give Relief; but notwithſtanding the Plaintiff was te- 

lieved, and referred to a Waſter to inquire what the De⸗ 

kendant was damntified by the felling of Trees, and upon 

Payment of the Arrears of Rent, Damages and Charges, 

and giving Security foz Payment of his Rent, the De- 


fendant was ozdered to make a new Leaſe, f 1 
1 | Ducheſs 
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Ducheſs of Albemarle, Monk, verſus Earl of 1710 
Bath. 12 Dec. 1693. 5 


4 


14 ot FRI Fo ̃ T — , 

THE Duke of Albemarle in 1675 made his Ul, and nec 
; \ thereby gave great Part of his Eſtate to the Earl z. 
„ee e 

In 1681 he makes a Deed ok Settlement, wherein he 
mentions his Intent to confirm his ſaid Mill, but in 
limiting of his Eſfate, varies in many Particulars from 
it, but ſettles the greateſt Part of his Eſtate upon the 

Earl of Bath, and makes this Settlement, with a Power 

of Revocation by any Deed oz Writing to be executed 

in the Pzeſence of ſix oz moze credible Witnefſes, thee 
whereof to te Peers of the Realm, 

In 1687 he makes another Mill, atteſted by thee Mit⸗ 
nefſes, whereby he revokes this Settlement, and thereby 
gives a great Part of his Eſtate to Mꝛ. Monk the Plain* 
- . ett 
The Plaintiff's Bill was to let aſide the Settlement 
and to let up the laſt Till, whereby he claims, and inſiſts, 

that although this might not be a Revocation in Strt#- 
neſs of Law, by Reaſon the Circumſtances were not pur? 
ſued, neither in the Number noz Quality of the CUitnefſes, 
pet this Mill was made with great Deltberation, as it was 
in P2zoof that it was fir Months after the Inſtrucßkions 
given fo2 the Dzaught bekoze it was compleated; and that 
my Lozd Chief Juſtice Pollexfen's Opinion was taken, ſo 
that it appeared it was a Thing very well conſidered 
and deliberated upon; and therefoze, although the Circum⸗ 
ſtances pꝛeſcribed were not ſtrickly purſued, yet theſe be⸗ 
ing only to pzevent a Surpziſe, and it appearing evident, 
by that there was none in this Caſe, this Revocation 
ought to be as effeckual in Law as though all Circunt. 
nes had been obſerved, as was inſiſted by the Plaintiff's 
ounſel. . 85 . 
Chis Tauſe was heard by the Lozd Keeper, amſted by 
the two Chief Juſtices and Baron Powell, who appointed 
this Day to give Judgment. 

Baron Powell and Chief Juſtice Treby gave their Opf- 
nions that the Settlement, fo2 all that appeared to them, 
was a good Settlement, and not revoked by the latter 
Will, neither in Law noz Equity. 


— EnE 
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Fraud. 


Five Things were inſiſted upon to avoid this Settle 

7. That it was obtafned by Surpztze. 

2. That it was concealed o2 fozgotten. 

3. That it was attendant upon a n and ſo K 
ble in its Nature. 

4. The Power of Revocation. 

5. The great Advice and Deliberation taken in making 
this laſt Will, 

Ad primam, It was alledged to be obtained by Surpzile, 


becauſe it was not read to him, neither did he read oz pe⸗ 


ruſe it at the Time he ſcaled it. 

To that it was anſwered by the Judges, that ik a 
Man doth ſeal a Deed and not read it, that fs no ſuf. 
ficient Reaſon to ſect it afide, fo? it may be, he had pe⸗ 


ruled the Dzaugbt, oz given Inſtrudions and peruſed them, 


but if this ſhould be a Reaſon to ſet aſide Deeds, it 


would be of ill Conſequence. But here it appeared that 


this Settlement was made purſuant to his Inclinations, 
it being in P2oof that he had a continued Rindneſs fo? 


the Earl of Bath.. 


Ad ſecundam, Jt was alledged that it was concealed oz 
fozgotten, oz elſe he might as ealily bave had fir Cltnef- 


[es 8s thee. 
To that it was anſwered, that ft doth not appear that 


it was kozgotten, but ik it bad, that would not have made 


it void, and it map be, the Duke did purpoſely ſeal this 
Will in the Pꝛeſence ok thzee Witneſſes only, never in⸗ 


tending that it ſhould be of any avatl, but might be im⸗ 


po2tuned to the doing of ft, and might fo: Quietnefs ſoke 
execute it, and though it appears by P2oof that he was 
a long Time deliberating about it, fo2 fir Months 92 
moze, it doth not appear whether he was then conſidering 
how to execute it cetually, oz doubting whether he ſhould 
erccute it at all, and koꝛ Concealment it doth not appear 
here was any. 

And fo2 the Caſe of Pz. Charles Clare, it was thought 8 
bard, although that Caſe was, Þe had a Statute againſt 


'a Man who moztgages his Eſtate, he was P2tvy to the 


Moꝛtgage, and ingroſled it, and never told the Yoztga- 
gee of his Statute ; and it was held a Fraud, and the 


Moztgage was thereupon pekerred in this Court. 
Ad tertiam, It was alledged that this Settlement colt: 


firming the Uin, was attendant upon it, and ſo in its 


own Nature revccable, and cited Dyer 49, 312, 317. = 2 
| tha 
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that it was ankwered, that thoſe Caſes did not come up 

to this; fo2 in Dyer 49. there the Nlill was revoked, and 
not the Deed, and there is no Queſtion of that, becauſe 
a Will ts always revccable in its own Nature; but in no 
Caſe a Deed is revocable without a Power. Hob. 349. 
Ad quartam & quintam, It was alledged that this was a 
good Revocation in Equity, being deliberately done, and 
with good Advice, although it was not in Stritnelſs of 
Law, all Circumſtances being not purſued, and fo? that. 

Powers of Revocation were favoured at Common Law, 
and the Judges had therefoze gone very far in Conſtruc⸗ 
tion fn Favour of them. Vide 10 Co. Scrope's Caſe. 

But to that it was anſwered by the Judges, that the 
Common Law having gone very far in Favour of them, 
was no Argument that a Court of Cquity ought to go 

farther, but rather the contrary. 

And it was ſaid, that in all Caſes of Settlements and 
 Revocations merely voluntary, all Circumſtances ought 
to be piirſucd, unicſs in two Caſes, 
1. The one whereof is where the Party is pꝛevalled upon 
by lome Fraud oz Pꝛadtice, as in Caſe the Tced which con- 
tains the Power is concealed from him, fo as he cannot 
ſee the Circumſtances he is to obſerve; and here it was 
laid by Treby, That in Calc it hav appeared by P2oof, 
that the Duke had deſired to ſce this Settlement, and 
the Earl of Bath Had detained it krom him, it might have 
altered the Caſe, 

The other Caſe is where there is a Diſabtlity, lo that 
it is not in the Party's Power to do it; as where a 
Pan is to purchaſe and ſettle, Lands in Dale ' equal Aa- 
lue, and no Lands being to be had there, he purchaſes 
in Sale, this is good in Equity; oz where a Pan is to 

do an at at a remote Place, and falls Sick oz is dil⸗ 
abled that he cannot get thither, there the Court ok E⸗ 
quity map interpoſe, but in that Cale the Party ought to 
do all he can. 

And there is no Pꝛecedent of any Caſe in Equity comes 
up. to this, that the Court of Equity hath given any Aid 
where both Parties were Golunteers. But all the Pꝛe⸗ 
cedetits that have been of that Mature, have been either 
in Cafe of Purchaſers, oz elle where the latter Settle- 
ment is made upon fume Mozal Conſideration, as the 
Payment of Debts, 62 Raiſing of Poztions fo2 Childzen, 
which are looked upon to be tn the Nature of Debts, 
— Man being by the Law of Nature bound to pꝛo⸗ 


* 
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vide fo2 his Childzen; and theſe are Conſiderations 
which the Law hath always had a Regard to ; and tn the 
Statute of 32 H. 8. concerning Deviſes of Lands, theſe 
are mentioned to be the Conſiderations of making that 
Statute. 

And per Baron Powell, Jn caſe of Purchaſes the Law is 
clear, that a Deed with a Power of Revocation is 
Fraudulent; and fo2 the Caſes which have been pꝛoduced 
all differ from this Cale. 

As koz the Cafe of smith verſus Aly; =o 

As fo? the Caſe of Thorn verſus Newman, 

There was a Covenant to ffand ſeiſed to Uſes, | upon 


3 


a Power of Revocaticn, upon the Tender of 12 d. in the 


Middle Temple-Hall, and there the 12d. was tendered to 
the Party at another Place, and held good. Put that is 
no mo2e than it would have been at Law, Tender oz 


Payment being made to the Party himlelk, though at 


another Time and Place. = Inſt. 212. Moor 267. 3 Cro, 
1 Anderſon. 

The Caſe of Dye and Twhaite. Cohn to ſuch Gſes 
as he ſhould limit by any CUriting under his Hand and 
Seal, and limits a Rent iſſuing out of the Land by a 
Till ſealed in the P2eſence of two Witneſſes, and held 

1. Where a Man hath Power to limit the Ale of Land, 
he hath Power to limit a Rent out of it. 

2. Though this were a void Till by the late Statute, 
having but two CUitneſſes, yet it was held good fo? this 
purpoſe to execute a Power. 

As fo2 the Caſe of Ward verſus Poole, 

As fo2 the Caſe of. Arundel verſus Philpot, vide ante 
Caſe 113. 


There it was held that the Guinea being tendered, was 


no Revocation, the Deed not being execute, and that 


makes fo2 the Earl of Bath. 
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Moztgage was made koz Security of Money with (292.) 

Intereſt at 5 per Cent. with a Covenant that in 1 Keeper. 
caſe the Money were not paid within one Month aa. 

* after it became payable, that then 6 per Cent. ſhould 5 

be paid fo2 Intereſt; and upon a Bill to redeem, the 

Queſtfon was only concerning Jntereſf, whether 5 or 6 

ſhould be paid? And decreed that in this Caſe 5 per Cent. 

only ſhould be paid, becauſe the oziginal Agreement was 

f02 5, and the Covenant to pay 6 but a Nomine pœne. But 

where the oziginal Agreement is to pay 6 per Cent. with 

a Pꝛoviſo that if the Money be paid within one oz tuo 

Yonths, &c. after it becomes payable, that then the Mozt- 

gagee will accept 5, there, unleſs the Money be paid with: 

in the Time agreed, the Court will allow 6 per Cent. and 

this was ſaid to be the Lozd Hallifax's Caſe, ſo the Dif- 

ference fs concerning the oziginal Agreement only. | 


Copyhold was deviſed to Truſtees fo2 21 Pears, to (292. b.) 
raiſe Legacies fo Ozandchildzen, and no Surrender 1 de. 
made to the Ae of the Will; and the Queſtion was, Uhe⸗ vicd. = 
ther this Court ſhould help in this Calc, as it will do in dag 
Cale of a Purchaſer 02 P2oviſion fo2 a Child? But here pon Cate 305. 
lt was objeited this was no Pꝛoviſion but a Bounty in 
the Gzandfather. But per Curiam, This Court will com⸗ 


pe the Heir to make it good, as well as in the Caſe of Chf!- 
VW 3 


Eee — 2 


5 Deviſes to Turner and his Ls upon Tru 
| that he ſhould convey it to ſuch- of the Rela- 
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Clarke agus Turner. 


tlons of the Teſtato2 as he ſhould think belt, 

and moſt reputable fo2 his Family. A. dies 
without JTſſue, and the Heir at Law, who was the Teſta⸗ 
toz's Bother, pzefers a Bill againſt the Defendant to 
habe him convey the Eſtate to him. 

It was in Pꝛook on the Defendant's Part, that the 
Teſtatoz, befoze the making of his TUill, did ſeveral 
Tfmes declare that the Plaintiff was an ill Pusband, 
and would ſpend his Eſtate if he ſhould leave it to him, 


and ſeveral other Expzeſſions chewing the Diflike of the 


Teſtatoz to. the Plaintiff. 
But per Curiam, There being nothing in Pꝛaot againſt 
he Plaintiff, of any Pisbehaviour ſince the Deceaſe of the 
eſtatoz, this Court will judge it moft reputable foz the 
Family, that the Heir at Law ſhould have it, and foz the 


| Diſcourſes which were befoze the making of the Will, 


thoſe were all at an End by making the CWill ; and 


notwithſtanding all thoſe Diſcourſes, it cannot be denied 
but if the Truſfee would give it him, 1 was not dil 


adled fo take it. 
4 — — And 


cc 


which by the Articles he covenanted to convey, but did % 72 e 444: 
not covenant _fo2_him and his Heirs ; and the Queſtion , = 
was, Whether the Heir ſhould be bound to perkozm tis 


In Curia Cancellariæ. 199 


And in this Caſe the Caſe of Moſely and Moſely was 
cited, where an Eſtate was deviſed to be diſpoſed by two 
Truſtees, to ſuch of his Relations as they ſhould think 


fit, and they diſagreed, and thereupon this Court decreed 
it to be conveyed to the Þetr at Law. 


And a Caſe of Baker and Barrett was cited, where a Man 
gave a Perſonal Eftate to his Wifc, upon Truſt that he 


ſhould diſpoſe it amongſt her Childzen, in ſuch Manner 


as ſhe ſhould think fit ; and ſhe would have made an une- , Rep. C. 
qual Diſtribution of it ; and this Court o2dered her to 228. 
give it amongſt them equally, there being no Pꝛook of 


any Pisbehaviour in any ok them. And in this Cauſe it 


was decreed, that the Dekendant ſhould convey to the 
Plaintiff who was veir at Law. 


Gell verſus 8 (274) 


"HE Defendant's Anceſtoz, to whom he is Deir, ar⸗ by Article 
ticled in his Life-time fo2.the Sale of certain Lands, 


C C Aw * LY: 4? 


Agreement 2? And held that he ſhould, in as much as his . 
Anceſtoz, after the Sealing of the ſaid Articles, was in 


the Nature of a Truſtee fo2 the Plaintiff of thoſe Lands, 
which Truſt with the laid Lands delcended to the Þeir ; 


and Decreed acco2dingly ; aud they cited Sir John Orway's 


Caſe, where when he was going to be married, his 
Wike's Uncle pꝛomiſed that he would ſettle his Free- 


holds and Copyhold upon His TUife and her Jflue.; 


and though this was by Parol only, yet this Court de. 


creed an Execution of it, being in Confideration of Mar⸗ 
riage. 


And the Caſe of Stephens and Baily, where Tenant 


pur auter vie to him and his Hetrs articled fo: a Sale 


and died; although this is ſuch an Eſtate, as is not 


Aﬀets to the Heir, yet he was here decreed to execute 


this Agreement. 


Harvey 
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(275.) Harvey verſus Chamberlaine. 


Lord Keeper. £ 2 HE Plaintiff married the Defendant's Sifer withour 
Portion. the Conſent of her Father, and ſometime after the 
Marriage, the Plaintiff's Father and the Oefendant's 
Father came to an Agreement, which was reduced into 
Articles, whereby the Defendant's Father agreed to pay 

1000 l. to be put into the Hands of Truſtees, to be laid 

out in the Purchaſe of Lands, to be ſettled to the Uſe of 

the Plaintiff fo2 Life, and then to His Taife, with Re- 

mainder to the Iſſue of their Bodies; befoze this A- 
greement was executed the Plaintiff's Wife died with- 

1 out Iſſue; and the Plaintift preferred his Bill fo2 the 
Ante Caſe 38 Poztion; and the Queſtion was, Whether the Plaintiff 
6 having made no Settlement in the Life-time of his 
Wife, ſhould now come into Equity foz this Poztton, 
which by the Articles was to be laid out fo2 the Benefit 

of the Pusband and Tife and their Iſſue; and the Tite 

being Dead without Iſſue, there could be no Tpectfick 
Execution of the Agreement. 

But the Court decreed the Payment of the 1 it 
being the Wife's Poztion, and it appearing that a Set⸗ 
tlement was made upon the Plaintiff by bis Father in 
Pitrſuance of the ſatd Articles. 

And Sir Jonathan Atkyns's Caſe was cited, where the 
Dusband's Friends and the Wife's did - article to 
lay out 150 l. apiete in Land, to be ſettled upon them 
and their Iſſue ; and no Limitation over, as in this Caſe ; 
and the Wife dying without Iſſue befo2e the Money laid 
out, as in this Caſe, the Poztfon was decreed to the 
Puysband by a Lo2d J efferies. 


201 
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Wanchford voa Forherley, (276.) 


fendant's Daughter, there being no Note oz 9, 
greement in TUriting ſigned by the Dekendant 
fo) the Payment of tit; but it appearing that a Letter 
was TUrit to the Plaintiff vy a third. Perſon, offering fa 


HE Bill was fo2 a Marriage Paztion of zocol. Lord Keeper: | 
upon the Marriage of the Plaintiff with the De- statute of 


Frauds and 


Perjuries. 


much Poz2tion, which Letter, it appeared, was wzit by the 


Conſent of n and that afterwards he was 
acquainted with it, and agreed to it, and a Treaty was had 
fo2 a Settlement ſuitable to it with M2. Fotherley ; but 
the Treaty depending long, the poung Couple married, 
And although tt appeared that M2. Fotherley, befoze they 
went to Church, did declare he would give them nothing, 
and the Statute of Frauds and Perjuries was inſiſted 
upon, pet decreed fo2 the JAaitntiff, although his Mike 


is ſince Dead, and he married to another. And the Lozd 


Keeper ſaid, fo2 his Countermand when they were ready 


to go to Church, he looked upon it as nothing, after the 


young Peoples Aﬀettions were engaged. 


And koz the Statute of Frauds and 9 — be cited 
two Taies, 


SE | ne 
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"One of Hart and More, where a Poztion was decreed up⸗ 
on a Letter writ; and another Caſe of Maſquill, &c. 
where Tritings| were pꝛepared and agreed, but being 
blotted, were ozdered to be Wait fair, and were ſo; but 
befoze they were ſealed the Party died; and this Court 
1 the — _ the Po2tion agreed to be 
pal, : 
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Will revoked. HE late Earl deviſed his Eſtate in Fee, and 
afterwards being in Treaty of Marriage, he by 
5 Leaſe and Releaſe conveyed his Eſtate to Trul⸗ 
tees, to the iſe of him and his Peirs until the 

Marriage took Effet, and after the Marriage, to the 
Uſe of himſelf fo2 Life, Remainder to his intended Wife 
fo? Life, with Remainder to Jſſue, &c. The Earl afterwards 
Dying befoze the Marriage, the Queſtion was, Whether 
this Conveyance ſhould amount to a Revocation ? 
It was argued, That it was not a Revocation, becatiſe 
when the Marriage took no Effet, the Conveyance toon 


none neither. 
e, CES] = —_ 
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And it was ſatd that a Feoffment in Fee to the Ale 
of the Deviſo2 and his Heirs, would be no Revocation, 
becauſe it is in the Mature of the old Tſe. 

That, which is a Revocation at Law, is ſometimes none 
in Equity; as a Fine levted to cozrobozate the Tlill is 
a Revocation at Law in Stricknels; but being levied koz 
that Purpoſe, it was ſaid per Finch, that it wotld amount 
allo to a Republication in Equity; and the ſame it is 

ok a Feoffment fo? that Parpoſe, and © it was ſatd it 
had been held in this Court; and two Caſes were cited, 
of Thorne and Thorne, and of Hall and Dunch, in 1689, 
where the Court of Equity had ruled that to be no Re- 
vocation tin Equity, which weuld have been ſo at Law; | 
and a Caſe was cited of Mountague ànd Jefferies, Moor Rep. | 
429. Roll. 1614 3 = 

Agreed a Leaſe f82 Pears is a Revocation only pro tan- 
to, Unleſs made to the Devilee, and then per totum, accozd⸗ 
ing to the Caſe 1 Cro. 8 55 - 11H 

Agreed a Poztgage in Fee is no abſolute Revocation, 1 
but the Equity of Redemption will go to the Deviſce. 19 
Keſolved akterwards, that it was a Revccation, and r u > 
upon an Appeal ſo held in the Houſe of Lozds, carried onivyv: 1 
by two Lo2ds. © quota ori 
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1 ncumbrances | 


in Proportion. PON the Marriage of the Father and Mother of 
the Dekendant, it was agreed that an Eſtate of 

the Pearly Ualue of ſhould be ſettled upon 
: the Lady fo2 Life fo2 her Jointure, with Remain- 

der to the firſt and other Sons. The Father being 
Dead, and the Eſtate agreed to be ſettled being incum⸗ 
bered, the Queſtion was, CUhether the Jncumbeance ſhould 

lie upon the Mother and Son in Pꝛopoꝛtion, o2 whether the 
Jointreſs ſhould be dffincumber'd and the CUhole lie upon 

the Son? And a Caſe of Carpenter and Bennett was cited, 
wherein it was ſaid, that being firſt heard befoze the Lo2d 
North, he eronerated the Jointure, and laid the Incum⸗ 
bꝛance upon the Son; but akterwards being reheard be⸗ 

_ fo2e Jefferies, he reverſed that Tecree, and laid it in Pꝛo⸗ 
poztion. The Lozd Keeper took Time to conſider of it. 


(278. wo 0 was ſaid by Finch, that an Heir at Law ſhall have 
perſonal E. 1 the Perſonal Eſtate in Aid of the Real Eſtate, but | 
tate in Aid Remainder Man ſhall not, and alſo that it ſhall be had 
ofthe Real. anainſt a Reſiduary Legatee, but not againſt a particulat 


an Caſe Legatee. But heres factus — have aid as well as heres 
Pot Caſe 346. natus. a = | 
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of an Execute hath Allets he is bound to redeem Yout- H 09 

L gages fo2 the Benefit of the Heir. N ep. 

Ik an Peir be charged with a Debt where the Exetu.. 

to2 hath Allets, he may compel the Executoz to pay it, rein and Exe. 

altho* the Creditoz hath his Remedy againſt either. z Rep. Can, 
| | 14» 
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Drake verſus Storr. (279.) 
PON a Treaty of Marriage, the Wan gave a Agreement | 
Bond to the Woman, conditioned that if he $2,798! 
did permit her to diſpoſe of 1001. then the 
Bond ſhould be void; afterwards the Marriage 


took Effet, ſo that the Bond became votd, yet this was 


held to be a good Agreement; and the Court decreed that Ante Caſc 


the Pusband ſhould give Bond to Truſtees, with the lame 
Condition. = | 


It was held that a Bill may be erhibited by her Pro- Feme Covert. 
chein Amy ; 02 if Truſtees exhibit a Bill foz, oz on her 


Behalf, it is good either way. 
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take) | A Devin of Goods to A. fo2 Life, with Remainder after 
8 the Deceaſe of A. to B. it is now clearly ſettled, 
a Perſonal that it is a good Deviſe to B. and that B. may exhibit a 
Thing, , Bill againſt A. to compel him to give Security that the 
44, 152 Soods ſhall be fozth⸗coming at his Deceaſe; and is all 


Poſt Caſe ' one whether the Goods oz the Cle of the Goods be Dec 


357 b. piled fo? Life. 


(280. b.) 8 Thomas Man's Caſe was cited by the Maſter of the 
Mortgage Rolls, That where a Deviſe of Lands was made to 
what, or De- the eldeſt Daughter, paying 100 l. to the ſecond Daughter, 
viſe condition- and 100 l. to the third Daughter, &c. and ik the eldeſt 


al. 


Daughter did not pay the 1001. to the ſecond Daughter 


by ſuch a Day, then he deviſed the Land to the ſecond 
Daughter, ſhe paying yer Siſters Poꝛtions by a certain 
Poſt Caſe 325. Dap; and if ſhe did not pay, then he deviſed the Land 
to the third Daughter, &c. Jt was relolved this was 


not in the Nature of a Moꝛtgage, to be redeemable af- 


ter the Time of Payment was over; but that, the eldeſt 


Daughter not paying at the Time appointed, the ſecond 
Daughter ſhould a ne Land, and the Cen had no 


Relief. 
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GREED, That where a Legacy is given to be (281) 
paid at Marriage, 02 21 Pears, 02 any other par- Legacy. 
ticular Time, that it will carry Intereſt from that lar. 
Time, though a Bill fo2 it be not pꝛekerred till 
afterwards: but where a Legacy is given generally and 
no Time mentioned fo2 the Payment of it, there it will 


carry Intereſt only from the Time of the Sill exhibited, 
0 a Demand made. 


Lady Thomas verſus Sir Charles Kemiſh & ux. (282) 


PON the Marriage of M2. William Thomas, ſeveral Portion, 
| Manozs, Lands and Tenements, were ſettled to the 
Ae of Mz. Thomas fo2 Life, with Remainders to the firſt 
and other Sons in Tail Male, and koz Default of ſuch 
Iſſue, to the Lozd Wharton, and other Truſtees fo2 500 
Pears, upon Truſt to raiſe 50001. fo? Daughters, pay- 
able at 18 Pears oz Marriage, Remainder in Fee to the 
tight Heirs of My. William Thomas. 

M12s. Thomas had Iſſue of that Marriage one Son, viz. 
Sir Edmund Thomas, and one Daughter; Sir Edmund died 
an Infant, ſo that the Inheritance in Fee deſcended to 
the Daughter, who lived to her Age of 18 Pears and two 
Yonths, and then died; a Day oz two befoze ſhe died Nl 
ſhe made a Nuncupative Will, and gave all which the had 1 
Power to diſpoſe to her Bother (the Lady Kemiſh) and il 
her Childzen by Sir Charles Kemiſh her ſecond Pusband. || 


who married her after the Death of Mz. Thomas her fozmer 
Puaband, 


e 


The 


1 ————— 


OE 
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Term to ſub- 
ſiſt for Pay- 


ment of 


Debts. 


Heir and Ex- 
ecutor. 
Ante Caſe 
266, 278. c. 
Poſt Caſe 3 46. 


he pleaſeth; which was agreed; and it is alſo ſo in Cale of 


Legacy. 


Ante Caſe 
20. 74. 


P28. Thomas and Heir at Law, and the ſole Queſtion 
was, Whether Ms. Thomas had any Power to give q: 


Obj. It was objetked fo2 the Plaintiff, that this Court 


dome into this Court to be reimburſed out of the Perſonal 


gard to an Executoz o2 Adminiffrato2; as in Caſe of a 
PMogstgage in Fee fozfeited, the Executozs oz Adminiſira- 


The Lady Thomas, the Plaintiff, was great Aunt to 


way this Poztton of 50001.-and- whether it paſſed by the 
lard Till to the Lady Kemifh, o: whether it was not ex: 
tinguiſhed in the Inheritance, by Reaſon that at the Time 
lhe became intitled to the Poztion, the Freehold and Inhe⸗ 
ritance delcended to her. The Truſtees by Ejeckment had 
recovered the Term at Law, and the Bill was to be re. 
lieved againſt that Term. 
It was agreed that in Caſe of Creditozs foz Payment 
of Debts, 62 fo2 a Pꝛoviſion fo? Childzen, this Term 
ſhould have ſubſiſted ſo as to have ratſed the 5-00 J. as if 
D12s. Thomas had been indebted at the Time of her De: 
ceaſe, the Creditozs might have come fo2 Satisfaition 
out of it; and ſo it was held in my Lozd Pembroke's Cale, 
where the Creditozs laid hold of a Term to attend the 
Inheritance, . BS 
And it was agreed in the Lozd Pawlet's Caſe, that if 
the Daughter had married, although ſhe had died befoze 
— Poxtion became. payable, pet the- Pugband ſhould have 


hath always a great Regard fo2 the Peir at Law, as ik 
a Credito2 upon Bond recovers againſt the Heir, he may 


Eſtate, becauſe that is firſt to be applied fo: Payment of 
Debts, although the Credito2 hath his Eleftion to ſue which 


a heres factus by Mill o; otherwiſe. 
Anſ. But it was ſaid that this Court had alſo a Re: 


tos ſhall have the Boney, tho' the Eſtate in Law is veſted 
in the Deir. 15 VVV 

A Legacy given to be paid at 27, and the Party dies 
befoze that Age; there have been different Opinions in 
this Court about the Time of Payment ok it; ſometimes 
it hath been held that the Executoz oz Adminiſtrato? 
ſhould have it pzeſently after the Death of the Legatee; 
and ſometimes that it ſhall not be paid till the Legatee 
would have arrived to that Age in Caſe he had lived; 
but agreed by all, that the Executoz oz Adminiſtratoz of 
the Legatee ſhould have it; and ſo it was in Caſe of a 
Poztion till the Lozd Pawlett's Cale; and then it jel 


Ada he. 
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held that in Cale of a Poztion it ſhould ſink koz the _ 
nefit of the I»etr. 
Obj. Pere is no expzels Diſpoſition, but ſhe gives all 
that ſhe can give by Law, and there fs a great Perſonal 
Eſtate beſides to anſwer the Mozds of the (Gill. | 
Anſ. This was an Intereſt veſted in her by Reaſon of 
her living to above the Qge of 18, and therefoze this will 
paſs as well as the Reſt. 
In a Caſe of Audley verſus Audley, it was held that 
where the Guardian of a Lunatick, oz the Truſtee 92 
Guardian of an Inkant, having a I2ctſonal Eſtate in their 
Hands, purchaſe an Eſtate of Inheritance fo2 the Inkant, 22 Caſe 
and the Inkant oz Lunatick die, the Executo2 02 Admint- 26 
{frato2 ſhall have the Benefit of this Purchaſe, and not the 
Heir, becauſe it ſhall not be in the Power of a Guardian 
o: Truſtee to change the Mature of the Eſtate from a 
Perſonal Eſtate into a Real Eſtate of Inheritance. 


In a Caſe of Holt and Holt, a Purchaſer of an Eſtate (ROS ITE: . 
takes the Conveyance of the Freehold to himſelf and his edche lab 


tend the Inhe- 


Peirs, and takes an Aſſignment of a Term tn Truſt koz ritance. 


himſelf, his Executo2s and Apminiſtratozs, and yet decreed 
a Term to attend the Jnheritance. 


Jn a Caſe of Powel and Mayo, a Term to attend the 


Inheritance may by erpzeſs Wozds be deviſed and ſepa- 
rated from the Freehold, 


A Caſe of Norborne and Norborne vis cited, where a 
Bill was pzeferred in the Life-time ok the Daughter, to 
have made kuch a Poztton as this is a Perſonal Eſtate, 
where the Inheritance was deſcended upon the Daughter 
as Peir at Law, and the Bill was dilmiſled. 
if a Legacy be given to A. payable at her Age of 21 or, fr and. 
oz Marriage, and ik ſhe dies bekoze the Age of 21 02 Mar⸗ 
riage, then to go to B. there or is generally taken fo2 
and, fo; if ſhe marries, though ſhe after dieth vefoze 21, her 
Dusband ſhall have the Legacy. 


The Lodd Keeper deſired to ſee the Pꝛecedents cited, 
and took Time to give his Opinion. 

Afterwards he gave his Opinion that the Pottion was pogCaſe 358. 
ot extinguiſied, but paſſed by the Will, and afterw ard. 


upon an Appeal, his Decree was affirmed in the Douſe of 
Los, and my Lady Kemiſh had the Sooo! 


HY | Bur- 


—— - * 
— — 
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(283. Burford verſus Lee. 


3 A Serme? of 000 Peat's without Impeachment of Taſte, 
| Ante Caſe 11 Deviſed the ſame to the Oefendant Lee, and if he died 
427: c Without Iſſue, then to the Plaintiff 
299, 30z, The Plaintiff had got an Injunckton to ſtop Waſte, un. 
leſs Cauſe this Day ; and it was atfedged foz Canſe, that 
the Plalntiff upon his own ſhewing had no Title, becauſe 
the Deviſe to him aftet the Death of the Defendant with. 
out Iſſue, was vold. It was objeed that the Devile 
was not to the Dekendant and the Heirs of his Body, 
as it was in the Duke of Norfolk's Caſe; and that the 
Wozds, if he died without Iſſue, ſhould be conſtrued, with: 
out Iſſue living at the Time of his Occeaſe, which was 
agreed to be good, in Cale it had been fo erp2eſſed, 
But here it was held per Lozd Keeper, that tifs being 
a Deviſle after dying without Iſſue genetally, fs void, 
and thereupon the Cauſe was allowed, fo2 that it appeared 
the Plaintiff could have no Title, but that it went to the 
Defendant, his Executozs and Adminiſtratozs. 


\ 


| (284) Flud werſus Flud. - 


Mortgage re. A N Eſtate in Jointure was ſubje# to a Poꝛtgage. Re- 
Proportion, <- ſolved that the Jotntreſs and the Reverfioner mut 
Poſt Caſe 3o1. redeem in Pꝛopoztion, viz. the Jointrels one third Part, 
dae and the Reverſioner two Thirds, and that hath been the 
Pzopoztion uſual in this Court, to charge the Eſfate fo? 
Life with a Third ; but it feems hard, becauſe now an 
Eſtate fo2 Life is wozth nine oz ten Pears Purchaſe, 
whereas kozmerly it was wozth but ſeven. 
And ſo it is if an Eſtate fuvjſet to a Moztgage, is de- 
bDiſed to A. fo) Life, Remainder to B. in Fee, there they 
may redeem in Pꝛopoztion, viz. A. one Third, and B. two 


Thirds. 


(284. b.) I N this Caſe it was held that Hops which grew out of 
Ba o e 4 old Roots, the Perſon dying in July, viz. after Panu- 
g rance, ſhouid go to the Executoz, and not to the Peit, 


Executor. 


1 Cro. 515 ſo held, and no Reſolution ſince to the con⸗ 
trary, but otherwiſe it is of Apples and Nutts. Ty 
io | 


— ——— g 


323 „ . - 
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HIS Diffetence was held, that if a Woman bekoze (284 c.) 
Marriage be intitled to Bonds oz Things in Action, and Baron and 
the Dusband die Inteſtate, there Choſes in Action hall 3 
belong to the Mike; but if there were any Agreement made zie, 331. 
upon the Marriage, oz any Settlement made in Conſi⸗ 


deration of the Poztion, there the Exccutoz 02 Admint⸗ 
ſtratoꝛ ok the Vusband ſhall have it. 


Lady Redhor wir D = 


HE Low Radnor in his Settlement limtted a Term geen. 

to Truſtees fo2 99 Pears, ko; ſuch Ales and Pur: -* my PX 
poſes as he ſhould appoint, and fo2 Default of Appoint⸗ 
ment, to attend the Remainders, which were to the Ale 


K 0 * 5 
ff . * 7 
4 1 7 7 
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of him and the Heirs ok his Body, Remafnder to his own : = 25 "Ay 


right Heirs ; afterwards he makes ſeveral Appointments  * - 
in Purluance of the Truſt, and dies. The Appointments 
are all ſatisfied. | | 

The Platntiff bought a Writ of Dower and recovered 
at Law, but could have no Fruit of it, by Reaſon of 
this Term, which was taken in by the Dekendant, who 
ptirchaſev Part of the Eſtate, and was kept on Foot to 
pꝛoteck his Putchaſe. CUhereupon ſhe pzeferred her Bill 
to be let into the Eſtate, notwithſtanding the Term, the 
Appointments being all lattstied. 

Jt was inſifted fo2 her, that the Truſts being ſatisfied, 
and the Term being to attend the Nemainder, ought 


likewiſe to attend her Dower which was reletved out of 
the Remainder. 


It was agreed in this Cale, 

1. That a Jointteſs ſhould have had thfs Term to have 
2 her Eſtate, and W59uulD not have ſtood in ber 

ay, 

2. In caſe there had been any Agreement that the ſhould 
have had her Dower, that then this Term ſhould not have 
{00d in her Way, 

z. In Cafe there had been a Mortgage upon the Beverley and 
Eftate, ſhe ſhout have been let into a Redemption, foz 2 
that when che Moztgage fs ſatisfied the Poztgagee hath 
no moze to vo with the Eſtate. 

4. In caſe of an Extent of a ſatfsfied Statute, a Dowa⸗ 


ger hath been relieved again i it, becauſe it ought to 
de vacated. = 


But 
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Ante Caſe But the Lozd Keeper was of Opinion that the Plain- 
. 304. tiff could have no RKelicf in this Caſe; he ſaid there was 
no Pꝛecedent where the bee ler! was ever pet relieved 
againſt an Heir at Law, where there was a Term to at⸗ 
tend the Jnheritance, and much lels in this Cale where 

the Defendant is T Purchaſer. F 
And fo? that which was atledged, that the Defendant 
at the Time of the Purchaſe had Notice of the Plain: 
tiff's Right of Dower, ſa he had alſo Notice of the 
Leaſe which was to protect it, and fo that was nothing. 

Foz the Caſe of Feſont and Feſont, where the Oowa- 
ger bzought a Bill to be relieved againſt a Term to 
attend the Inheritance, it was not reſolved, but the Cale 
was agreed. 

The Cale of Fletcher and Robinſon, there Colonel Ro- 
binſon being in Danger of a Folfciture made a Leaſe to 
his younger San, and akter the clder Son marrytng and 
dying, his -UWiſdow b2ought a Uirit of Dower, and this 

Leaſe being inſiſted upon, it was decreed that it ſhould 
not be given in Evidence; but there the Reaſon was, becauſe 
It was perfetly a fraudulent Leaſe. _ 
FB Re e And koz the Cafe of Clay and sell, ” where it was held 
that Tenant by the Curteſy ſhould have the Benefit of 
a Term attending the Jnheritance, which Decree was 
made at the Rolls and affirmed befoze him; he ſaid he 
had looked upon his Motes, and never found that that 
Point was ſtirred in the Caſe. | 
And though in this Caſe, here is great Realon to aflif 
the Plaintiff, ſhe having brought a great Fo2tune into the 
Family, he ſaid that could make no Alteration; foz it might 
be laid to be reaſonable that there ſhould be Dower of 
the Truſt of an Inheritance, oz of a long Term fo2 1000 
HPears, and yet it was never done; and he laid ik the 
„, „ Diekeendant here had been only Meir at Lab, he could have 
, . , eee. given no-Relief there having been no 152 ecedents, elpe⸗ 
e cially in a Cale Which muſt needs happen okten. 


(285. 2 is held that where a Man makes a Will and an 
Diſtribution, 1 Crecuto?, and the Executoz dies, an Adminiſtrato2 de 
3 bonis non ſhall not make Diſtribution, becauſe the Party 
did not die Inteſtate, and ſo not within the Statute. 

Where a Pan dies, having made his Will and an Exe⸗ 

cutoz, and gives him any particular Sum, as 5 oz 201: 

and makes no Diſpoſition of the Keff and Reſidue, there 


the Reſiduum ſhall be vInrevurey to the next of be 


* 891 2 * . = FR bi... 
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becauſe altho' he makes a Will, yet he is held to die In⸗ Lol Cage 293. 
teſtate ag to the Reſiduum. | | | 


Penhey verſus Hurrell. (286.) 
Settlement was made by Jo. Hurrell to the Uſe of 757 oe 
Samuel his eldeſt Son fo2 Life, Remainder to the 326. 

firſt and other Sons of Samuel in Tail Male ſucceſſively, -- -. 
Rematnder to Truffees and their Heirs, upon certain 

Truſts to ratle Honey, and after thoſe Truſts ſatisfied, 

to the Uſe of George the ſecond Son cf Jo. Hurrell fog his 

Life, with Remainder to his firſt and other Sons in Tall 

Male fuccefſively, and fo2 Dekault of ſuch Iſſue, to a 

third Son of Jo. Hurrell in like Banner. All the thꝛee Sons 8 

jein in Bargain and Sale to make a Tenant to a Þ2e- 

cipe, in o2der to ſuffer a Recovery, which Bargain and 

Sale was acknowledged by one of them only, and fnrol- 

led; and thereupon a Recovery was ſuffered, and the 

thee Sons were all jctntly vouched bekoze either of the 

thee. Sons had any Iſſue; and aftcrwards Iſſue was bom 

to George; and the main Queſtion was, Whether the 

Iſſue was bound by this Recovery? Wherctpon theſe 

Points were reſolved; ? 5 | 
1. Though the Deed of Bargain and Sale was acknow- 2 _ 

| . | * 
ledged only by one of the Parties, pet the Jnrolment= 4. 
was good enough; and ſo it would have been if it hand . 
been acknowledged by neither of them, fn cafe it had been 
inrolled. Sodb. Rep. Winchcombe verfus Dunch. , £74. 376, 

2. Though the thzee Sons were all jointly vouched, e Ahn 
and one of them only had aup legal Eftate, that it was 
well enough, becauſe the Recompence in the CUalue will 
enure only to him who had the Eſtate in Law. Plo. C. 
Eyre verſus Sare. bs 2 FE | 
3. Where Cenant fo! Life, Remainder to his firſt Son, 
Sc. makes a Conveyance of his Eſtate by Feoffment, Re- 
covery, &c. bekoze the Birth of Iſſue, this deſtroys the 
pin gas ray +0 „ and where it hath been once de⸗ 
coyed at Law it hath never yet been ſer again 1 
Court of Equity. 5 een eee 
* 85 the, e af an Eſtate is 
id the PDeirs of his Body, with Remainyers it by a Recovery. 
this Tenant in Tail of a Trutt od 2 49 
Remainder is deſtroyed. But where Tenant fo? Life of ain. %, 
Cruſt makes a _Feoffment 02 any other Conveyance, this & 4 -2#- . 
OED . omni PL, Ares, 
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is no Forfeiture of his Eſtate ; neither will it Deſtroy the 
confingent Remainder, becauſe whatever Conveyance he 
makes, he having no legal Eſtate in him, it paſſes only 
what he can legally grant; but the Reaſon why a Re: 
covery ſuffered by Tenant in Tail of a Truſt will bar 
the Remainders, is, becauſe he is Maſter of the Eſtate, and 
may call in the legal Eſtate when he pleaſeth, and have it 
executed to the Truſt; but this Court will never execute 
the Eſtate in Law to Tenant fo2 Life, to enable him to 
deffroy the contingent Remainders. ö 
The Limitation to George and his Iſſue veing after a 
Fee limited to the Truſtees and their Heirs, a Queſtion 
was made, Whether thoſe Remainders after a Fee were 
good: And held that they were, becauſe it limited only the 
Truft of the Eſtate after 15 Money FAD and the other 
Truſt ſatisficd, 


Term. Paſch. 
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(287. Will. Penn werſus Braune & al. 
Maſter of the Bond was taken fo2 1400 l. in the Name of one 
Rolls. Leman'a Scrivener, in Truſt fo2 the Plaintiff, 
Trufteexſſigns Leman having Dccaſion fo; Boney, without the 


* N Pꝛivity of Penn, bozrows it of Browne, and af 


TN agus this Bond to Brown ne fo Security; Browne 515 
: * 


15 Curia Canctliarie. 245 
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no o Notice of the Truſt, and there being nothing of the 
Truſt appearing by the Bond; and the Queſtion was, 
Which of them ſhould have the Benefit of the Bond? 

It was agreed, that if it had been a Moꝛtgage, and it 
had been aſſigned ts Browne without Notice of the Truſt, 
that Browne ſhould have had it, becauſe there a legal Eſtate 
had been veſted in him without Notice; but this Cate. 
as was inſifted, differed from that, becauſe by the Align er. Ae, er, 
ment of a Bond nothing paſſes at Law but an equito-\* 

ble Right, which is rebuttes by the p2io2 Equity tn the 
Plaintiff ; and fo it was fatd it was held in the Caſe of 
Sir Edward Abney, by the Lopd Chancelio!. 

But the Paſter of the Rolls was cf Opinion in this 
Caſe, that Browne ſhould have it; but Sir Edward Abney's 
Caſe being cited to be in the very Point, he defired to #” 
ſce that Caſe befoze he would give any Opinton. 

He ſaid it is a ſtanding Rule here, that if J truſt oh wor 
Scrivener with my Bend, and the Obligoz pay him the _ . ORE 227. 
Boney and take up the Bond, that J ſhall have no Re- = a 
medy againſt the Obligoz; but if the Obligoz compound 
with the Scrivencr fo? leſs than is due, it is an Evidence 


ok Fraud, and then it — be the Obligo? may Pay the 
Money again. | 


Bowyer verſus Peake. | (288.) 


Feme Covert trades by the Conſent of her Þus: Maſter of the 
band, buys and feits Goods, and gives Bills foz Noll. 
Money, and ber Pusband permits her ſo to do, and re- ne Covert 
cctives the Pꝛofit of her Trade; if ſhe dies and leaves a 

Stock to her Þusband, he hall be anſwerable foz Debts 
kontracked in the Trade; and it was ſafd by the aſter 

bk the Rolls, that a Feme Covert ts not under a total 

_ Oifability to contrack, but if the Pusband be aſſenting, 

it is obligatory ; and he cited the Cafe in H. 8. that if 

a Goman ſents a Bond in the Þ2cſence of the husband, 

and he ſands by, and doth not gainſay, it Call bind, 

which he believed may de taken out of the Book of 


Numbers, where ft is ſatd, If the Husband be preſent, and 
doth not Gainfay, it ſhalt bind. 


And in this Caſe the Suit being againſt the Husband, 
alter the Death of the Wife, fo! a Xt of One hun- 


dꝛed 
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in Specie. 


dꝛed Pounds which ſhe had boxrowed of the Plaintiff 
fo2 carrying on the Trade; an Iſſue was direfey 
to try whether the Boney was bozrowed foz that Pur. 
poſe; fo2 if it were, the — tyould be decreed to 
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ue. of Normanby werſus Duke of Deyon- 


5 39.) ſhire. 


nnen of IE Bill being to have the ſpecifick Execution | 
an Agreement of an Agreement, made with my Lozd Berkeley 


concerning Berkeley Houſe; | 

It was ſaid that bekoze the Statute. of Frauds 

and Perjuries, this Court would not execute a Parol 

Agreement, unleſs it had been executed in Part of one 

Side oz the other; and then it would, becauſe it was but 

Reaſon, when one Party had perkoꝛmed of his Part, that 

the other Party ſhould be compelled ta perkozm of his 
art. 

Tut if an Agreement be under Hand and Seal, that is 


ſuppoſed to be made and tranſaited * greater Caution 


. - * vs 


In. Curia Eunoatiaris; 


*** 


2 


and Solemnity, and though there had been no Execution 


of cither Side, yet this Court ill compel the Execution 
of it. 

It was fatd by the Attoiney General, that ſince the 
Statute of Frauds, &c. ik an Agreement be made and 
reduced into Writing, and ſigned but not ſealed, that this 
is ſtill but a JSarol Agreement, and the Cariting 18 om all 
Evidence of it. 


It was ſaid alſo, that where this Court erccutes an 


Agreement in Specte, it muſt be ſuch an Agreement as 


is fairly made, without any Fraud oz Circumvention. 
Where no Afton at Law will {ie to recover £©2mages, 


there this Court will not execute the Agreement in Spe⸗ 


cie, ko: Equitp will never make that a "= E| greement 
* is not good by Law. 


Car Wa Boulter, Executor of Sir John Cutler. (2900 


Rowne the Moztgagee of Car fo? a ſmall Conſiderati⸗ Maſter of the 


on alligus his Poztgage to Sir Jo. Cutler ; and the _ 


Bill was ta redeem the Yo2tgage ; and the Queſtion gaser 


was, Whether this Erccuto?2 of the Aſſignee of the Mort- har yy OY 


age (ſhould inſiſt upon the whole Moztgage-Money, oz upon loved: 


lo much only as he paid the Moztgagee? And it was ſatd 
per Cur', That it is the cunſtant Rule of this Court, that 


if the Yoztgagee aſtigns without the Moztgagoz's being ,... c,@ 


Party, the Aflignee ſhall ſtand in the Place of the Pozt⸗ 46. 


gagee, and have the Benefit of all the Moztgage Money 


whatever he gave fo2 it; but if ſuch Aſtignment be made, 
and the Moztgagoz a Party, there what the Aſignce pays 


be (hail be allowed, and no moze, betauſe the Moztgago? 


being made Party, the Sum paid by the Alügnee is as it 
were an Account ſtated to that Sum. 


It was in Pꝛaok that Boulter had offered to take a leſs Offer refuſed. 


Sum; but td that it was anſwered per Cur', That where- 
ever a Perſon offers ta take leſs than is due to him, 


there if it be paid him, he hall never recover moze in E. 


quity ; and on the other Side, ik the Debtoz doth not ac-, 
cept the Dffer, this Coutt will never hold the Party to 
it (afterwards. | 


| 3 
K KK Floyd 
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(2910 Floyd verſus Cary. 
Lond Chan- A Tn was made to the Uſe of T. Cary f0? Life, 
Ch. J. Tieby, 14 Remainder to Penelope his Wife, fo2 Life, Remain 
1 Hooks by. der to Truſtees to p2eſerve contingent Rematnders, Re- 
Contingent maͤinder to the firſt and other Sons in Tail, Remainder 
3 to Iſſue Female, Remainder to the right peirs of ]. 

Cary; ÞP2ovided nevertheleſs, that if the ſatd T. Cary and 
Penelope his Mike ſhould die without Jfſue living at the 
Time of the Deceaſe of the Survivoz of them, then 
in Cale tie Heir of Penelope ſhould pap the Sum of 
4000 l. to the right Heirs of the laid J. Cary, within one 
Pear after the < cceaſe of the Survivo2 of them the ſai 
T. Cary and Penelope his TUife, that then the ſatn Settle⸗ 
ment ſhould enure to the Gſe of the right Heirs of the 
laid penglope. T. Cary and Penelope his Wife, (and the ſaid 
Truſtees) levied a Fine ſur Conuzance, &c. and being both 
Dead without Iſſue, the Weir of Penelope tendered the 
4000 l. which being refuſed, he bzought his Bill to have 
the 4000 l. accepted, and to have the ſatd Cltate. OP 
Tuo Queſtions were made, 
I. (Uhether this Limitation to the peirs of Penelope 
upon this Contingent was good in its Creation ? And it 
was held by all of them that it was void in its Crea⸗ 
tion; fo2 although as in the Caſe of Pell and Browne it is 
adjudged, and ſo held fince that Time, that a Fee may 
be limited to ariſe upon a Fee upon a Contingency, yet 
that Contingency ought to be ſuch as ſhould Happen 
either in the Life of one oz moze- Men in Being; and my 
Lozd Chancelloz ſaid he never pet knew that it had 
been held good fo2 moze than one Like; but fince it had 
been held in the Caſe of a Truſt of a Term fo2 Yeats, 
that it ſhould be good after ſeveral Lives, ſo that they 
Were all in Being, he thought it might be ſo in Caſe of 
a contingent, Fee; but here was the Space of one Year 
after the two Lives, and ik it might be good fo2 one 
ear after a 9 5 it might be ſo fo2 two Years, and io 
02 Twenty, and no Bounds to he ſet ; which would be 
of ill Contrdaonce that Mens J nheritance ſhould have 
ſuch Contingencies hovering over them, which could 
not be barred by any Fine oF Kecovery 02 other Con- 


* 
n | And 
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And it was faid that the Jud! ges had s deen very 
tender upan this Point, as oft as it hath come in 
Queſtion ſince Mat. Manning's Cafe in the 8 Co: and ſome of 
them have (aid, if that Caſe were to be now Judged, it 
would not be ſo determined. 

The Milchief of a contingent Fee is, that it cannot be 


barred by Fine oz Recovery, whereas a Poſſibitfty expcc⸗ 
tant upon an Eftate Tail, is barred by Recovery, Moor 


3. | h 

The aAuthozities cited were, 1 Roll. Rep. 253. Simſan's 
Caſe. Hutten 60. Jones 16. Child and Baylic's Cafe, 1 Roll. 
1 Cro. 358, 575. 3 Feb. 122, 1796. Style 194, Jay verſus 
Jay. 

2. Admitting this was a good contingent Fee tn its 
Creation, whether it was barred by the Fine? And that 
reſted upon this Point, whether the Heir of Penelope in 
this Cale ſhould take by Leſtent oz by Purchaſe, i. e. 
Ghether the ond Heir be a CAoꝛd of Limitarion 02 
Purchaſe. 

Rookesby : Tf he take at all, it muſt be as a Purcha- 
ſer. and then the Kine will not bar him, which confirm: 
ed him in his Opinion, that the Limitation was void in 
itz Creation, besaule it is ſuch a one as cannot in any 
way be barred, and ſo wculd be as it were a Perpetui⸗ 

ty, which feems to oppoſe the Divine Pꝛovidence, where⸗ 
by all Things are lubjeck to Changes and Uiciflitudes in 
this Tlozin, and thereby Craffick and Commerce are 
pemoted. 

Treby laid, This was a Point fo diffcult to him, that 
the maze be thought vt it, the moze he was pu33eled in 
big Thoughts about it, and fo would deliver no Opini- 

on 2 it, becauſe the firſt Joint determined the whole 

Calle. 

Low Chancelloz ſeemed te be of Opinion, That the 
Heir of Penelope, in Cale he had taken any Thing, took 
it by Deſcent z hut Chick Juſtice Treby having declined 
ta difcourſe of that Point, he waived it too. 

Note; Jt was touched by Treby what Term of Pears 

might be a reaſonable Term ſoz the Perfazmance of ſuch- 
d Contingency; he greed that a Fee might be limiteD ; Aud. 5 
upon a Fee to ariſe upon à Contingency to be dotermin: 2 Cro. 6434 
ed in {ome reaſonable Term af Pears; but it was never r e. 
bet determined what ſhould by ſuch a reaſonable Term; if 
it were within the Space of 2: Years, be thoughr it 


might 
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ok Contingency, Equity ſhould follow the Law, and carry 


(292.) 


Lord Chan- 
cellor, 


Ch. J. Holt, 


Ch. J. Treby. loughby, and his near Relation and Peir at Law) ſhould 


Brea ch of a 


Condition to Ceaſe, that ſhe ſhould have the Pꝛoſits of his Eſtate fo? her 


be relieved. 


might be goad, becauſe that is but an Equiva lent to Lives 
and ik any Meaſure might be taken from Acts ok Parlia⸗ 
ment, 21 Pears was thought a reaſonable Term koz Ec: 
cleſiaſtical Perſons to demiſe, and koz Leaſes in Coz: 
pozations 40 Pears; and at Common Law a Leaſe weg 
not good fo2 mo2c then 40 Pears; and he ſaid it had beth 
held in another Court that 30 0? 40 Pears might be a 
reaſonable Time fo2 the Determination of ſuch a Contit. 
gency, but it was never pet ſettled. 15 

It was laid by my Lo2d Chancelloz, that in this Cale 


it no farther than it would be good at Law, becauſe there 
ought not to be different Rules of Pꝛoperty in Law and 
in Equity. Note; This Occree was nene reverſey 
in the Poule of Lozds. DT 


Mr. Bartie & ux ks Lord Falkland. 
eK. 2 Br Ch er fe g. | 

M R. E being ſeiſed of an Eſtate ok near 2000 l. per 
Ann. deviſeth his Eſtate to Truſtees, upon Truſt 

that in Cale M2s. Willoughby (Daughter to the Lozd Wil. 


marry the Lozd Guildford within thꝛee Pears after his De; 


Life, and after her Deceaſe, deviſeth the ſame to her Iſ- 
ſue by my Lo2d Guildford, and fo2 Default of ſuch Iſſue, to 
the Lo2d Falkland and the Heirs of his Body, with Re. 
mainder to one My. Carew; and if the did not fo marty, 
then he deviſed to the Lozd Falkland tmmediately, 

The Lo2d Guildford and M1s. Willoughby were both Jn: 
fants under the Age of 16. There was a Treaty between 
the Truſtees of M2s. Willoughby and the Truſtees of my 
Low. Guildford, fo; a Marriage, but it bzoke off, becauſe 
they could not agree upon Terms, and ſhe married the 
Plaintiff, who is one of the Sons of the Lo2d Abington ; 
and my Loꝛd Guildford fg alſo married; and now the Plain. 
tiffs bzought their Bill to be relieved againſt the Bzeach 
of this Condition, and to have the Truſtees convey ; and 
the ſole Queſtion was, Whether Equity could relieve againſt 
the Breach. of this Condition? 

It was inſiſted fo2 the Plaintiffs, that the Plaintiff 
was an Inkant, not fourteen at the Time this Condition 
n have been perkozmed, and that ſhe was not ſo MEE 

ä 


In Curia Cancellariæ. 


221 


in the Fault as her Truſtees that it was not perfo2med; 
who bꝛoke off the Treaty upon Terms; and however this 
being not a Devile of the Eſtate, but ok the Truſt of an 
Eſtate, that Equity might carry it farther than in Caſe of 
a legal Eſtate; a Truſt being a Creation of this Court, 
and the Party here was Heir at Law, who ts always 
favoured, | | 

But by the Opinion of the Chanceiloz and two Chte 

Juſtices, Equity could not relieve againſt the Bꝛeach ok 
this Condition. 


. 


1. Foz that this was a Condition pꝛecedent, and that 


the Plaintiff had no Intereſt until the Condition perfo2m- 
ed; and Holt laid he thought that there couid be no Relief 
in Equity againſt a Condition pꝛecedent; but in many 
Caſes there might be againſt a Condition ſubſequents 
which being to deveſt an Eſtate, is not kavoured in Law; 
but to that the Chancelloz ſaid, poſſibly a Caſe might 
have happened where a Perſon might be relieved againſt 
u Condition p2ecedent; as if tt had appcared that the 
Lo? F. who is fn Remainder, had by any Fraud 62 
Jrtifice obſtruſted the Marriage, there Equfty would 
have relieved, becauſe He chould have had no Benefit of 
ſuch a Contrivance, FE 

As ko the Objedion of Infancy, they all held that could 
make nothing; koz where a Condition is annexed to 
the Eſtate of an Inkant, it is to be perkozmed at the Peril 
of the Inkant; and that is no moze than was in the Caſe 
of Fry and Porter, which was laid to be a harder Caſe than 
this; fo2 there was Jhfancy, and the Jnfant had no Nez 
tice of the Fo2feiture by the Marriage without Conſent; 


and there the Truſtees did give a ſublequent Aſſent; but 


off would not help. As fo? it's being in the Limitation'of 
a Truſt, that would make no Difference; fo2 as to the 


Limitation, that would be conſtrued in the ſame Man⸗ 


ner as Limitations of Eſtates, fo2 otherwiſe there would 


K 3 Pealures of Inheritance, which ought not 
0 be. 8 5 


And as to Foxfeitures by Bꝛeaches of Conditions even 


lubſequetit, there was a Difference where an Equivalent 
could be made; as fo: Non-payment of Money and Con⸗ 
veying of Eſtates, &c. but this was a Caſe which could 
admit of no Equivalent, unleſs it ſhould be ſafd to be the 


lame Thing to marry my Lozd Guildford and My, Bertie; 


belides it appeared here, that Part of the Conſideration of 
the Teſtatoz's ſo ſettling A Pad did ariſe from my Lozd 


Guild- 
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Ante Caſe 


266. 


Guildford, becauſe it is a Pꝛoviſion fo2 her Iſſue by him, 


which now is impoſſible; ſo that if the Court could de: 


cree fo2 the Plaintiff, it would be diſticult to know what 


Decree to make. 


Holt ſafd, That the Caſe of the Low Bath and Mounta- 
gue was ſtronger than this; koz there the Duke ok Albe- 
marle impoſed Terms of Revocation upon himſelf, to be 
done in the Pꝛeſence of thee Peers and thiee Com- 


moners, and in Caſe of a voluntary Settlement it could 
not be diſpenſed with, and yet a Power of Revocation 


bought to be taken favourably, vecauſe the Relick of an an- 


tient Pꝛoperty. 


Jt was agreed that all Letters and other Pꝛoofs, made 
02 pꝛoduced in this Caſe to pꝛove My. Carew's Intention, 


Poſt Caſe 313. were to be rejected, and then the Mill was to ſtand 02 


fall upon its own Conſtrudion. Jt was held allo, that 


ik the Condition had become impoſſible by the Act of God, 
which is help'd in Caſe of a ſubſequent Condition, that it 


would not have help'd in this Caſe, becauſe the Eſtate was 


not to veſt but upon the Perfozmance of it. 

And as to the Dbjetion, that the Plaintiff is Heir at Law, 
who is always favoured, that makes nothing, ſo as to 
make him take againſt the expzeſs Gift of the Anceſtoz, 
noz in other manner than the Anceſfo2 gives it. So the 
Plaintiff's Bill was diſmifſed, and a Decree {02 my Lo2d 
Falkland, upon his Croſs Bill. 
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— Verſus Rigby. ” (293.) 


HE Bilt was to be relfeved againſt a Bond + Gaming. 
ven koz Money won at Play, viz. at All-fours. 
The Plaintiff was a Diſtiller of Strong⸗WMa⸗ 
ters, and the Oefendant a Tapſter at the Bowling. 
Alia in Red-Lyon-Fields ; and ft appearing that the Deken⸗ 
dant laid the Cards, and turned up the Knave of Clubs 
(which was Jack) ſeveral Times together, and being an un. 
reaſonable Sum fo2 ſuch Perſons to venter at Play, 
the Plaintiff was relieved, and the Bonds o2dered to be 
delivered up, although this Caſe was not within the Sta- 
tute, the Bond being fo? leſs than 100 l. yet this Court al- 


ways relieved bekoze the Statute, where any Fraud ap. 
peared, 


Gibſon elbe Gibſon, 8 


A Gives a Bond to pay 30h to his Daughter in cafe” ac the Rolls. 
he ſhould have ns Son living at the Ttme of his, ,, 
Deceafe, and he died, his Wire being great with a Son; Child. 

and the Queftion was, Whether the Daughter ſhould” have Ante Case 46. 

this 900 l. which if ſhe Wang — deen mode than bis 

Son would have bad? — 


_— Per 


K ma. — 1 FR 4. - 


S. « 


— CO 


224 De Term. S. Mich. 1698. 
Per Cur: She ſhall not have it; fo2 altho' there was 
no Son living at his Deceaſe, ſo that it is not recover: 

Pon Case ar, üble at Law, pet it cannot be pzeſumed to be his Inten⸗ 
1 tion, that ik a Son was bom after his Deceaſe the Daugh⸗ 

ter ſhould run away with the Eſtate; and in this Caſe it 
appeared that the Mother was Quick at the Death of the 
Father, and by the Civil Law Poſthumus pro nato habetur: 


and ſo decreed that the Plaintiff ſhould be relfeved againſt 


(295) Irod werſus Hurſt. 


At the Rolls, HE Defendant's Teſfatoz by his Will gave his four 

Will, Daughters 8001. aptece, and afterwards married his 

New Publica- eldeſt Daughter to the Plaintiff, and gave her 7001. Po- 

tion. tlon; after that he makes a Codicil and gives 100 1. apiece 

to his unmarried T'aughters, and thereby ratifies and 

- * confirms his Till, and dies; and the Plaintiff pꝛekerred 

his Bill koz the Legacy of 600 l. given to his Wife by 

the (aid Mill; and the only Queſtion was, CUhether the 

Poztton given by the Teſtatoz in his Life-Time, ſhould 

be intended in Satisfation of the Legacy? And held that 

it ſhould; and agreed to be the conſtant Rule of this 

Court, that where a Legacy was given to a Child, who 

Intendment. Afterwards upon Marriage oz otherwiſe had the like oz a 

| greater Sum, it ſhould be intended in Satisfattion of the 

Legacy, unleſs the Teſtatoz ſhould declare his Intent to be 

otherwiſe ; and it was faid the Mozds of Ratifying and 
Confirming do not alter the Caſe, though they amount 

to a new Publication, being only Wozds ok Fo2m, and 

declare nothing of the Teſtatoz's Intent in this Batter. 


PT eo eg ne 


133 e Father and Son; the Gzandfather be⸗ 

3 ing ſeiſed ok an Eſtate, upon the Marriage of the 
Power Father ſettles it to the Father fo2 Life, Remainder to 
=. the firſt and other Sons ok the Father in Tail ſuc: 
 cefſively, &c. with Power to the Father to make Teaſes, 
not exceeding thzee-Lives oz 21 Years, which Power er- 
tended. only to Leaſes in Poſſeſſion. The Father after 
his Marriage having Iſſue ſeveral Sons, makes a Leaſe 
fo2 thee Lives to his younger Son, of an Eſtate 1 
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was then in Leaſe, ſo that at Law this Leaſe being a 
Reverſionary Leaſe was void; and the Queſtton was» 
Chether it ſhould be ſuppozted in Equity? And it was 
decreed that the younger Son ſhould hold and enjoy During — 


the Leaſe, it being a Pꝛoviſion foz a Child; and he took 
theſe Differences upon Powers. 5 
iſt Difference, Between a Power created by At of Par⸗ 
liament, which ſhould always be taken ſtrickly, and Equity will 
not help it; but ik it be void at Law it is void in Equity ; but 
where it is created by the Act of the Party, there in the 
Caſe of a Purchaſer, oz of a Pꝛoviſion koz a Child, 
although the Power be not ſfriftly purſued, Equity wilt 
help it, at leaſt to make it good ſo far, as it might have 
been good by Girtue of the Power if It had been duly cre- 
cuted ; as where there is a Power to make Leaſes fo? 21 nom 2255 
Pears, and the Party leaſes fo2 zo, this will be made 
good in Equity fo2 ar, in Caſe of a Pꝛoviſion fo2 a Child 
02 a Purchater. | 
2d Difference, Where a Leaſe is made purely Uoluntaty, 
and no Pꝛoviſion fo2 a Child, there if the Leaſe be not good 
at Law, it ſhall never be made good in Equity. Put if a Leaſe 
be made to a Tenant at a Nack Rent without a Fine, 
which is Goluntary, pet if the Tenant hath been at any 
conſiderable Expence in Building oz Jmp2oving, there 


this Court will fupply the defetive Execution of the Power. 
but otherwiſe not. | 


Bayly verſus Powell. (290.0 
PH E Caſe was, Eliz. Burgeſs, Uidow, having a Bzo⸗ Lord Chan- 
4. ther, the Plaintiff, and two Siſters and other Rela- cellor. 
tions, made her Till, and gave Legacies of 1001. apiece Executors 
to her ſaid E2other and Siſters, and made the Defendant True. 
and one Pz. Meade her Erecutozs, and gave Meade 50 l. 
aid the Ockendant 301. and left an Eſtate of above 1000 l. 

Galue, moze than would pay her Debts and Legacies . 

and the Qucſtion was, Whether the Exccutozs oz the nert 

ok Rin ſhould have the Surplus, ſhe having made no Dil- 

paſal of it by her Will —  . | 

Jt was fully in Pꝛook in the Cauſe, that the Erecutors 

had been always very ready to ſerve her, and that upon all 
Occaſions ſhe made uſe of them, and repoſed all her 


Cruſt in them, and called them Fathers, and oftcn ex⸗ 
Neſled the great Kindnels ſhe had fo2 them. 


Mmm And 
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Amd on the other Side, that her B2zother and Sitters 
had been very burthenſome to her, ſhe having often reliey: 
ed them, and that they were very ungrateful, and that ge 
was very much dilpleaſed with them. 

But upon the whole Matter, there being no dire ]oof 

that ſhe intended the Surplus koz the Exccutozs, it was 

decreed that the Executo2s ſhould account foz the Surplus 

Eſtate to the Plaintiffs (the Bzother and Siſters) the next 

Polt Caſe 332. Of Kin, and that they ſhould have a Diſtribution purſuant 
to the Ac about Inteſtates Eſtates. 

And here it was admitted, that there habe been no Re- 

ſolutions of this Kind but ſince the Ack ko Diſtribution of 

Inteſtates Eſtates, which now veſts an Intereſt in the 

Parties intitled to a Diſtribution; and the firſt Caſe rec: 

ſolved in this Kind, was the Caſe of Foſter and Munt, 

that where the Executozs have particular Legacies given, 

and the Till is ſilent as to the Overplus, that then the 

Party is held to die Inteſtate as to the Overplus, and 

_ therefoze that ſhall go accozding to the Statute of Diſtri⸗ 

buttons, And the Caſe of Hicks and Canning, wherein J 

was Counſel, was fince that adjudged upon the fame Rea- 

ſon. And a Caſe was cited by the Lozd Chancelloz, of 

Daſhwood, where there were two Executozs, and one had 

| a Legacy, and the other nothing, and yet held to be 
Ante (ae Truſtees only. But no Cale hath ever yet been adjudged 
266. where no Legacy is given to the Executozs. Note; It 

was admitted in this Caſe, that if a Pꝛoof could have 
been made ok a Parol Declaration ok the Teſtatoz's In⸗ 
tent, that the Executozs ſhould have had the Overplus, it 
would have been ſufficient, as in Lady Gainsbury's Cale. 


Sa. 4 ld. * * 
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Taber verſus Grover & al. 


(298. 


Mabel Porter, and her Detrs, in 1651, the Moztgagee Mortgage. 
being in Pefſiflion, and Thomas her Pelr entred, lena 
but never was admitted; in 1693 Thomas died and 


A Moꝛtgage was made of a Copyhold Eftate in Fee to ar de Bol 


made the P laintiff his Executoꝛ, and deviſed to him all 
his Coprheld Eſtates, and the Plaintift likewiſe is Admi' 


niſtratoz de bonis non of the Moztgagee. 
The Defendant fs Heir at Law to Thomas and to the 


No2tgagee; and the ſole Queſfion was, CUhether this 
Poztgage in Fee being kozkeited, and the Moꝛtgagee dy⸗ 
ing in Poſſeſſion, and Thomas her Heir enjoying it during 
his Life, and dying leiſed, whether the Plaintiff ſhould have 
it as Adminiſtratoz de bonis non, there being no Tant 
of Aﬀets ; oz whether the Ocfendant, who was Peir at Law, 
chould dave it? Foz the Plaintiff's Bill was to compel 
the Defendant to convey, and likewiſe to fo2ecloſe the 
Moztgagoz (who was another Defendant): And the Maſter 
of the Rolls decreed the Dekendant, the Heir, to convey, 
and the Moztgago2 to be fozeciolſed, niſi, &c. and went 
upon the Reaſun of the Caſe of Thornburgh and Nicholls, 
3 Chan. Rep. 284. which he ſaid was very well repo2ted, 
and did believe that Decree was penn'd by the Lo2d Not- 
tingham himlelk. 


N. B. 
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(299.) 


Lord Chan- 
cellor. 


Truſt of a 


Term ſor 
Ve ars. 


Poſt Caſe zoz. the Sur vivo ok them, in Truſt fo2 the Heirs of the Body 


ubhether the Defendant B. B. ſhould have it as Heir of 
the Bedy? It was inſiſted fo2 the Defendant, that this 


confirmed in the Houfe of Lozds, and there taken that 


hath Tfſue by the ſaid Apoline the Defendant Barbara Bolt, 


would conſider of it till the next Term, and that in 
in that Caſe, great Abſurdities would follow ; and he 


N. B. This ſeems to be the ſtrongeſt Caſe agatnſt the 
Heir that ever was determined, koz that the Mo2tgagne 
was fo2feited, and the Moꝛtgagee died in Poſſeſſion, and 
the Heir had it during his Life, and died in Poſſeſſion, 
und no DOefet of Aſſets, and the Plaintiff had it as Admi⸗ 
niſtratoz de bonis non. 

Note; The Will of Thomas made nothing in this Caſe, 
fo? it could not operate upon the Copyhold, by Reaſon 
there was no Surrender to the Uſe of the Will, and 
conſidering it as belonging to him as Executo?, being a 


Mortgage, the (Will could not operate, becauſe an Erc- 


cutoz cannot deviſe what he hath purely as Executo?. 


Dafforne verſus Bolt and Goodman. 
* Bolt being poſſeſſed of a Term koz Pears, upon his 
Marriage uith Apoline Beſt, aſſigns the ſame to Good. 
man, upon Truſt ko himſelf fo? Life, and after his Deceaſe 
in Truft fo2 his TUife fo2 Life, and after the Deceaſe of 
of the ſaid Apoline by the ſaid J. B. to be begotten; Jo. B. 
and dies, and then Apoline married the Plaintiff, and died, 


and he took Adminiſtration to her; and the Queſtion was, 
Whether he ſhould be thereby intitled to this Term, 02 


was the ſame Caſe with Peacock and Spooner, which was 


Deirs of the Body, ſhould not be taken as Woz2ds of 
Limitation, but deſcriptio perſonxe. But the Lozd Chan- 
cello2 ſaid this is a Caſe of very great Difficulty, and he 
Caſe it ſhould be determined accozding to the Reſoſution 


ſaid he had the ſame Caſe under Coniveration, between 
Drake and Drake. | 


BY Ia | 3 3 | | Kirk 
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Kirk werſus Webb. (S000 

5 | F FL Pf ts face » go 
Do Wood Biſhop of Coventry and Litchfield as Guat: eue Chan. 
| dian 02 Truſtee fo! —— had received the Rents lager of the 


and Pꝛafits of her Eſtate, amounting to 27001. and ha⸗ Roll, a 
ving laid out a great Part of the ſaid Money in a Pur-/ cel. 
chaſe of Lands of Inheritance died, leaving no Perſonal z.@;ng 
Aſſets to anſwer the laid Demand; the purchaſed- Lands Trat. 

deſcended to the Oefendant ; and the Plaintiff, as Admi⸗ 8 
niſtrato2 to ——, was intitled to the ſaid Money; and the s. 
ſole Queſiton was, CUhether theſe Lands, being purchaſed * 
with the ſaid Money, ſhould be liable to anſwer the ſaid 


Demand. | 


It was argued fo? the Plaintiff, that theſe Lands being 
purchaled with this very Money, though no Truſt was 
declared, pet it was a Truſt by Implication; as if J purchaſe 
Lands in another's Name, and it appears that J paid the 
Boney, this will be a Truſt koz me; fo? it is natural 
Juſtice that the Land being bought ſhould be a Truſt fo2 
the Dwner of the Poney ; and it was ſaid this would be 
a great Piſchiek, that a Guardian oz Truſtee, as ſoon as 
he gets a Sunt of Money tn his Hands, may lay it out fn a 
Purchaſe, and then dies, leaving little oz no Perſonal 
Eſtate, that the Heir ſhall run away with the Eſtate, and 
this Court ſhall not reach him. And the Caſe of Audley 
verſus Audley was cited, where if a Guardian of a Luna- 
tick purchaſed Land of Inheritance, this ſhall be but an 
kxecutozp Eſtate, and ſhall go to the Exrccuto2 oz Admit. 
niſtratoz, and not the Heir of the Lunatick. And fo it 
was held in Caſe of an Jnfant, between Wentworth and 
Winchelſea, becauſe it ſhall not be in the Power of a Suar⸗ 
lan to alter the Nature of the Eſtate, and to turn that 
* the Heir which would otherwife go to the Admini⸗ 
ratoz. . 95 | | 
But on the other Side ft wes ergurd, that this could 
be no Reſulting Truſt within the Statute of Frauds and 
Perjuries, ko: that muſt be a Truft orifing from the 
Conſtrußion of the Deed without auß. Aberments ; as 
where a Conveyarce is made without Conſideration, o: 
where it appears in the Deed, that the Purchale⸗Money 
was paid by another; but ik ſuch Averments out of the Deed 
might be admitted, os in this Caſe, that the Money paid 
ſoz this Purchaſe was not the Biſhop's £Yoney, but the 


Nnn | | Ponep 


inn 
F 11 


vn 
l 


3 


Money ok the Inteſtate, and to make this out by Bailiffs 


and Receivers, this would clude the Statute which was 
made to prevent Perjuries, and that there could be no 
luch Thing as a reſulting Truſt but what ſhould appear 
by the Conveyance ; and although the Biſchief was great, 
yet there might greater Piſchiefs be let in here, bycouſen- 
ing Putchaſers 92 Yoztgagees, and Creditozs by Judg: 
ments, &c. by ſetting up a Truſt, of which there is no 
Appearance but Averment, that it was bought with another's 
Money, which would be very hard to pzove, fo) that Mo⸗ 


ney had. no Ear. Mark, but was the common Exchange, 


Pl 


and a Yan could not pꝛetend a Pꝛoperty in any individual 


— 
. . 


Money when it was once out of his Poſſeſſion. 


Truſtee. 


Guardian, 
Infant. 


(30l.) 


Lord Chan- 
cellor. 


Diſtribution. 


And general Jncumbzances, ſuch as Judgments, Re- 
cognizances, &c. would be certainly defeated after, altho 
a Poztgagee oz Purchaſer without Notice would not be 


_affefted by ſuch a Truſt, pet a Conuſee of a Statute oz 


Judgment would, and cannot be relieved here; but this 
Court reileves Ceſtui que Truſt agathſt general Jncumbean- 
ces which might affect the Eftate at Law. - 

The Caurt were all of Opinion, that altho' this was a 
hard Caſe, yet they could not reach it, fo2 it had never yet 
gon lo far. . And Trevor ſatd he finds it once mentioned 
to have been attempted in the Caſe of Mears and St. John, 
4 Inſt. 86, but left there as a Ooubt, 
It was laid in this Caſe, if a Guardian fo2 an Inkant 
puts out Money, it is at his Peril, and the Infant when 
he comes of Age may elec either to take the Securities 
oz make the Euardfan account foz the Money; but he can 
not take Part of the Securities and rejet the reſt, but 
muſt take all oz none. But whatever P2ofit the Guardian 


makes of the Inkant's Money, he is accountable fo? it. 


BBaall verſus Smith. 


O E Queftion was, UMhether an Inkant in Ventre fa 
mere at the Time of the Death of the Father, ſhould 
be intitled unto a Share by the Statute of Diſtributions. 


with the other Childzen 2 And held per Cur' clearly, that 


be Gould, fo2 he is, in the Eye of the Law, a Child, and 


ought to be p2ovided fo2 as well as the reſt; and altho 


it was admitted, that a Diſtribution Share is an Intereſt 
veſted upon the Death of the Inteſtate even befo2e Di⸗ 
ſtribution, and ſhall go to the Executoz oz Adminiſiraros 


FUE I 
on * 


— — —ů 
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of the Party, altho' he die befoze Diſtribution, pet that 
was not ſuch an Intereſt veſted in the Childzen bon, lo 
as to Dep2ive the atterboꝛn Child, | 
It was itkewife held, if a precedent Mortgage be upon Ante Caſe 
an Eſtate fettled fo; a Jointure, that the Jofntreſs cannot **+ 
keep this on Foot, ſo. as to lay the whole Burden upon 
the Inheritance, but it onght to be redeemed, and the 
Jointrefs and the Rematnder Man ought to bear their P20- 
poztion, viz. the Jointreſs a Third, and the Inheritance 

It was even laid, and ſeemed to be admitted, that al⸗ 
though the Pusband by Law cannot be charged with the Baron and 
Debts of the Wife after her Deceafe, unleks Judgment 
be obtained in her Life-Time, yet where the Mike bought 
the Pusband a ſufficient Eſtate, this Court will make him 
ancwerable after her Death. 


RCs wo 


Fine levied to the Uſe of the Father fe2 70 Pears, ff Contingent 

1 he ſhould ſo lang live, and after to the Ute of Tru- Jener 
ſfees fo2 500 Pears fo; particutar Purpoſes, and from and 286. ( FL 

_ after the Death of the Father, to the Uſe of the firſt bol Ca j 55 

Son in Tai with divers Bemainders oder; and the?“ 

Queſttow was, Whether this Limitation to the firft Son 

was not votd, and that depended upon this, whether the 

Father ſhould have an Eſtate fo? Life by Implication, 

{oz otherwiſe there would be no Eſtate of Freehold to ſup- 

pozt the Contingent Remainder? And my Loꝛzd Chan 

cello2, having conſulted the Judges, ſaid they were of ©. 

pinion, that the Limitation to the Son was void, there 

being no Eſtate fo2 Life veſted in the Father; but if it 


had been in Caſe of a Covenant to ſtand ſeiſed, it might 
have been otherwile. 1 


Dafforne werſus Bolt and Goodman. (303. 
| SOL. 2 GE geg. | | | 
Ibn Bolr being poſſeſf of Peachy Farm-Houſe in El. Ld Gn 
Pariſh in Worceſterſhire, and of ſeveral Lands thereun-.. _ . 
to belonging, fo2 a long Term of Pears, afligned the ſame to Tan * * 
Chambers any Goodman, upon Truf to permit John Bolt Ante Caſe 
to receive the Pzofits fo2 ſo many Years of the Term as! 29 


he 


— — ꝙPdü(—-vvqõꝛÄ— 
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he ſhould live, and-after his Death to permit Apoline hig 
intended TUife to receive the P2ofits during ſo many Pears 

of the Term as ſhe ſhould live, and after both their 

. . Deaths, then to permit the Heirs of the Body of Apoline 
to be begotten by the ſaid John Bolt, to enjoy the ſame Pe: 
miſles fo2 the Reſidue of the Term. The Marriage took 
Effect, and John Bolt died Jnteſtate, leaving Iſſue Bolt the 
Defendant; Apoline his Wife took Adminiſtration, and 
married Dafforne the Plaintiff, and the ſole Queſtion was, 
Apoline being Dead, Whether Dafforne her Þugband, who 
took Adminiſtration, ſhould have this Term, oz the De- 
kendant, who was Heir of the Body, i. e. Whether the 

.* Wozds Heirs of the Body ſhould be taken fo2 Mozds of 
Limitation o2 Mozds of Purchaſe ? And the Current of 
Opinions fozmerly was, that they are Wozds of Limita. 
tion, and by Conſequence veſted in the Party, and \o would 
T have gone to the Adminiſtratoz of Apoline in this Caſe, and 
_— cat in the Caſe of Peacock and Spooner it was lo held by the Lozd 
5 Jefferies, but afterwards that Decree was reverſed by the 
Commiſſioners, and that Reverſal affirmed in the Houſe 

of Lo2ds; ſo that it is a Point now ſettled; and he ſaid 
this was a ſtronger Caſe than the Caſe of Peacock and 
a Spooner , ko; there was a farther Limitation over fo; Oe⸗ 


fault of ſuch Iſſue, which tended moze to a Perpetuity ; 
and he lald in Cranmer's Caſe in Dyer 309. Dyer was in a 
Doubt, where a Limitation was to a Man fo2 Life, and 
after his Death to his Executozs, whether the Executozs 
ſhould be Purchaſers; but my Lo2d Coke is clear, that the 
whole Term veſts in the Teſtatoz, but doubts ik ſuch a 
Limitation were to the Heir. 2 Roll. 418. 1 Inſt. 54. b. 
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Browne verſus Gibbs & & al”. 7: 005 3 4 


RO WN E and his cuil, who was the Widow Tor Chan- 
and Relick of Michael Harris, deceaſed, Plaintiff, 
bought a Bill to be relieved fo2 Dower agatnſt 
the two Daughters and Peirs of the ſaid Michael 
Harris, ſetting fo2th- that John Harris, Father of the ſain 
Michael, made a Settlement to the Caſe of himſelf foz 
Life, Remainder to the Uſe of the Defendant Str W. Keyte, 
and Jobn Harris fo; 99 Pears, upon Truſt to raile 2001. a⸗ 
piece fo2 the two Waughters of Michael, Remainder to 
the ſaid Michael and the Peirs of his Body, &c. Remain- 
der to his own right Peirs. 
P2ovided that if tye Heirs of the Body of Michael Gould 
pay the two Daughters 200 l. apiece at 21 02 Days of 
Parrſage, then the Term to be void. 5 
Michael dies leaving no Iſſue but thoſe two Daughters; 
the Plaintiffs bzought a Crit. of Dower, and had Judg* 
ment, but could have no Benefit at Law till the De⸗ 
termination of the Term, and thereupon bought thts 
Bill to ſet aſide the Term, by Reaſon, as was inſiſted, 
that the Dekendants, the Daughters, were now Heirs ok 
the Body, and the Eſtate veſted in them, which was equal * aka 
to Payment of the Money; and ſo the Truft of the Term 
59 £ latisfied, the Term ought not to ſtand in the May. 


Ooo | : and 


#*+1 
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and it was now all one as though the Money had been 
paid at the Time, and then by the erp2zeſs Pꝛoviſo it 
ought to have been void ; but the Court would give no Re: 
lief, but diſmifſed the Bill without Coſts. And the Low 
Thancelloz ſafd he did not know any Caſe where a 
Dowager had had Relief in ſuch a Caſe as this; but that 
Dower being an Intereſt that did not ariſe by Jhy' Cor⸗ 
tract but by JInplicatton of Law, and ft ought to ſtand oz 
fall acteꝛdiag to the Right at Law, withotif thy Aſſiſlance 
of a Court of Equity, but ſaid he did not know how it 
might be in Caſe of a G 


be lt Wien 
—— a moy there is 10 Offference between that Caſe 
and this. HY GS 


90505 Baker verſus Jennings. 


Copyhold de- Ahn in Fee, having Illue two Daughters, de- 
8 viled a Copyhold Eſtate to his younger Daughter, 
128, 272. b. whereby her Foztune was made much moze conſiderable than 
the elder Siſter's; and there being no Surrender made to 
the Uſe ok his Milt, the Question was, Whether that 
Defeit ſhould be ſupplied in this Court? Foz although 
that Defet is generally ſupplied, where it is fo2 a P2oviſion | 
fo2 a Wife o2 Child, yet in this Caſe, in Caſe it were not 
ſupplied, her Foztune would have been equal to het other 
Siſter's, and the Copyhold would have deſcended equally to 
them both; yet notwithſtanding it was ſupplied here, be- 
ing intended a P2oviſion foz a Child, though it made her 
fuperio2 to her elder Siſfcr in Foztune, ex relatione M' 


2 


—_ 
2 


Poley. - 
Lawrence verſus Lawrence, 
(306.) 3 Tore : 1 5 5 
Lord Cha- THE Defendant's Husband had deviſed to her ſeveral 
eellor Somers. I Parts of his Eſtate, att together of better Ualue 


Dower. than her Dower, and had devifed that the P2ofits of all 
the reſt of his Eſtate fox Pears ſhould be applied fo; 

Toſt Caſe 311. Papmnent of Oebts and Legacies, but div not mention 
that he intended it in Sattsfaton of her Dower. The Of: 
fenvant fued at Law and recovered af Law, though they 

did plead the Will, and averred that it wag in Satfsfac- 
tion of Dower ; but the Court there was of. Opinion, 
that no fuch Averment could have been admitted, unleſs it 
dad been fo declared in the Will, The Plaintiff — 
„65 | 3 Helr 
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Hen at Law, meferred his Bill to be relieved, and he 
was vftievev; fs1 attho' it is not declared in the (Uilt te 
be in Satisfafiton of Dower, pet here is that which 18 
tamamount; fox where he appoints the P1ofits of all the reſt 
df his Eſtate fo; other Parpoſcs, it is plain he never in- 
tenden ſhe ſhogiv Have her Dower; and in cafe fhe were 
- admitted to her -Oower, thoſe J#3urpoſes would be de⸗ 
feated, and what appears to be the plain Intent of a 
ni So Conſtruftton is all one as tho' it had been ex⸗ 
De had allo gfven his ite ——hundzed Pounds; and the 
Queſtion was, What ſhe ſhould have? And Per Cur', the 
hall have but One hundzed Pounds. e 
Note; That this Cauſe being reheard befoze the Lo2d 
Keeper Wright the 19th Nov. 1702, he reverſed the £ ccree. 


F Penhay verſus Hurrell. 609 
„ Point aroſe in this Caſe. A. feiſed in Fer, levies Lord Chan- 
a Fine to the Uſe of B. fo2 70 Pears, if A. lives ſo fr Povel. 
long, and after the Deceaſe of A. to C. and the Hcirs of” ; 
his Body, Remainder fo the right PHeirs; and the (ole Contingent 
Queſtion was, Whether a Uſe reſulted to A. fo2 Life, Ve, 
fo2 ik it did not, the Limitations over were all void koz Ante Cafe 
want of a Freehold to ſuppozt them duting the Life of A. 33% 322 . 
It was agreed in Caſe of a Covenant to ſtand ſeiſed, that 55 
what was not limited out of the Covenantoz did continue 
to him; and therekoze, tf a Pan covenanted to ſtand ſeifed 
to the Ale of the Heirs of his Body, it ſhould be an E- 
ſtate-Tail, becauſe the Old Eſtate fo2 Lifecontinued in him; ing. 22 
and my Lozd Coke's Opinion fn the Cafe of Fenwick and | 
Mirford 18, that it will fo do in Caſe of a Feoffment to 
Uſes, which Opinion was ſaid by Judge Powe! my Lord 
Chief Juſtice Hale did ſeem to be of in the Cale 
of Pybus and Mitford ; uud my Lozd Coke, when he came 
tobe Chief Juſtice, continued the ſame Opimon, as appeats . 
1 Rol. Rep. 239, 317. And it was fatd that this differs . Ker. 
from the Cale of Davis and Smith in the Houſe of Lozds, 
becauſe thete it appeared the Effate moved krom the 
Wife, and ſo the Hausband ſhould not take an Eſtate by 
Implication ; but here it was A.'s own Eftate, and fo the 
Judge and the Low Chancelloz were of Opinion, that the 
Ale Gould refult, accoding to my Lord Coke's Optnion, 
FO EL f and 
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and the rather becauſe contingent Uſes are not favoured 


in Law, dut where it may be Remainders ſhall veſt. 
But it was laid the Earl of Bedford'g Caſe: ſcems;'con- 


trarp, and the Chief Juſtices were ok another Opinion; 


. * 


Lord Chan- 
cellor, | 


Rolls. 


n 


(eb. arch 
| R. Mountague being indebted to ſeveral Perſons 
Muller of ths upon Bond, and otherwiſe upon Contract, makes 


Prawlulent Sg 


and therefoze the Lozd Chanceiloz deüred the Opinion of 
all the Judges, it being a Point never yet ſettled by any 


ſolemn Reſolution, Vide Loꝛd Pager's:Caſe, 


Þ i 
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Leukener verſus Freeman. 


Ia Conveyance to the Defendant and other Tri 
5 ſtees, fo2 Payment of his Debts, mentioned 
in a Schedule annexed to the Oeed. . 

The Plaintiff having bzought an Action againſt P'. 


Mountague fo2 his too much Familiarity with his Wike, re- 


covered 50 l. Damages, and had Judgment, but the 


Settlement fo2 Papment ok his Debts was executed be⸗ 


foze the Judgment entered, and thereupon he could nor 
reach the Eſtate at Law, and thereupon exhibited his hu 
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to ſet aſide that Deed as to him, as being Fraudulent, 
fo2 that it was made with a Delign to defeat him. 
Jt was held in this Caſe, that Fraud ts as well eramin- 


able and triable in this Court as by a Jury at Law, 


Fraud and Truſts being almoſt the only Things that 
this Court fozmerly took Conuſance ok. 

The Court held this Deed was not Fraudulent, al- 
tho' it was made with an Intent to p2efer his Creditoꝛs 


befoze the Plaintiff's Judgment; and the Paſter of the 


\ Rolls cited a Cheſhire Caſe, where by the Advice of Sir 


Orl. Bridgman, a Man made a Settlement fo2 Payment 
of his own p2oper Debts in the firſt Place, and to pz2efer 


them befoze, if not exclude, ſuch Debts fo2 which he was 
bound as a Security only; and that was held to be a 


fraudulent Oeed, only becauſe he kept that Deed in his 


own Cuſtody, and the Creditozs had no Notice of it, 02 
_ otherwiſe it would not have been Fraudulent. 
But here it doth not appear where this Deed was kept 
and lo ſhall be pꝛelumed to be in the Hands of the Truſtees: 
and not in the Hands of him that made it, being no Pꝛoot᷑ 
of either Side touching that Watter, and a Deed ſhall not 
be pꝛeſumed Fraudulent, unlels it lo appear, oz be ſa 
pꝛoved. | 


11 
1 
ih 
Ml 11. 

1 01.4 
n 1 
121 1 

i 
Ih RF 
141 jt 
4.401 
in. 
. 
1 8 
"1! 
4.19% 
Wa 
me 
1 9 
i 
114 

1 

1 

q " 

71 

1 
24] 

| 1 

1 
1 
1 

1 7 

= 

, Hil 

$45 ©; 

ws 
uw 
+18 

"8 

1 
Nh 51 4 

.+ 7-3 

ne 

N 

III 
n! 

; % 
ons 0 

4 K 

1 1 

i 

4,08 

80.174 

N 17 

WH: 

1 

wy) 

1 

| in 

+24 

15 

1. 

3 

1 

N 

. 

1 

1 
13 
1 

1 

4 5 

1 

15 

4 

11 

11 

1 

1 J r 

14 

Wh. 
11:18 
111418 

4 
ns „ 

1 

1 

1 

11 

| 

1 

14.8 

* . 

! 

11 

if! 

155 

wi. 

WH... 

1 

VR) 

+ 

11 

. 

' : 

* 

Wt 

1 

; 

3 

} 

' 

* 
} 
| 
| | 
1 

i ; 

: 

| | 

| | 

. as 

HEIS 

1 

FIT 4 

1 * 

1/8 

h 

. 1 ; 

1 

. 15 

: 


D E 
Term. 8. Trin. . 


1700. 


In Curia Cancellaria 


($093 *-: Kingſlader werſus Courtney. 


Poſt Caſe 318, deviſeth the Eſtate to his TUife fo2 50 Pears, ik ſhe 

lo long live, and from and after her Deceaſe, to his 

Son fo2 5o Pears, if he ſhould fo long live, and 

from and after his Deceaſe, to his two G2andehild2en fo? 

and during the Reſidue and Remainder of the ſaid Term. 

One of the Szandchildzen afſigns bis Intereſt in the Life: 

Time of the Father 02 Gzandmother ; and the Queſtion 

was, TUhether this was ſuch an Intereſt veſted in the 

Life-Ttme of the Father oz G2andmother, as was aſſign⸗ 

Term deviſed Able in the Life-Time of the Father 02 Gzandmother ? E t 

aſſignable, was argued, that it was not, fo? that it was a Contingent 

| Igntereſt, until after the Deceaſe of the Father and Szand⸗ 

mother, and ik ſo, altho' it be ſuch an Intereſt veſted, as 

cannot be defeated by the firſt Deviſees, and ſuch a one 

as map be releaſed in the Life-Time of the firſt Deviſees, 

pet it cannot be aſſigned over, and ſeems to be the lame 

Caſe, to this Purpoſe, as Matthew Manning's Cale and 
Lampett's Caſe, 

Dn the other Side it was inſi ſfed that here is but Part 
ok the Term carved out, viz. 50 Pears and 50 Pears, and 
the Remainder of the Term reſted in the Deviloz, m 

5 


At the Rolls. J; Greſs being poſſeſſed of a Term of 2000 Pears, 


In Curia Cancellarie. 
he had Power to deviſe as he thought fit, and the Devi⸗ 
ſee might aflign over; and in Manning and Lampetr's Caſes 
the whole Term was deviſed to the Party fo2 Life, and 
was in him during his Life, and nothing but a Poſlibilt- 
ty in the Erecutozy Devilee. | : 

And the Yaſter of the Rolls was of Opinion, that this 
was an aſlignable Intereſt, and that the Motety paſſed by 
the Alignment, and he ſaid he could not diftinguifh it 
from Welder's Cale in the Commentaries; but upon Pe- 
ruſal of that Caſe, it doth not come up to this, fo2 there was 
no Aflignment by the Executozp Deviſee, but the Ejec⸗ 
ment was bzought by the Adminiſtratrir ; but however the 
Decree was accozding to the Maſter's Opinion, ut ſupra- 


Hp 
N = 1700. _ 
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Burnett verſus Kinaſton. ($103 
ATJOR Burnett married Mary Eaton, rho had e Baron and 
Poztgage in Fee foz 1400). and other Oebts due dene. . 
upon Securities. s. 5 HO 
Majo2 Burnett, after Marriage, covenants 
with the Relations of Mary Eaton, that the Money due up: 
on the Moztgage ſhould be laid out in the Purchaſe of 
Linds of Inheritance, which ſhould be ſettled to the ſe 
of Major Burgett fo) Life, Remainder to Mary — 
£5 | ife 
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Choles in Acton of the Aike, and therefoze, unleſs he 


Kulte fo2 Life, Remainder to the Deirs of her Body by bim. 
Remainder to the Þcirs of her Body by any other Dus. 
band, Remainder to the Right Heirs of the laid me 


| e 


The Wife was Dead without Iſſue, the Honey being not 
laid out, but continuing upon the ald Moztgage. 


The Plaintiff is the Þetr at Law of Major Burnett, und 


prefers his Bill to have this Money; the Ocfendants 


are the nert of Rin and Udminifiratozs of the Wife, and 
allo Þcirs at Law to her; and the Queſtion was, Who had 


Right to the Money: 
. Fo2 the Plaintiff it was inſiſted, that the Money due 


upon the Poztgage was bound by this Covenant of the 


Pusband, and tho* the Yoney was not laid out in a 
Jaurchaſe, pet in a Court of Equity it ſhould be all one, 
and the Money ſhould go as the Land would have gon. 


in caſe the Money had been laid out, and that without 


all Queſtion, would have been to the Plaintiff, who was 
Deir of the Pusband; and that altho* this was a Choſe - 
in Ation, yet the Dusband had an abſolute Power of it, 
to2 he might have releaſed it, oz have ſued fo2 it and re, 
covered it, and lo might have done what be had plealed 


with it. 


Foz the Defendants it was infiſted, that this was a 


Choſe in Action, which being not altered, would go to 


the Admintſtratoz of the Wife, and not to the Pusband, 
and the Husband could claim it after the Death of his 
Uike, in no other Manner than as Adminiſtrato2 to his 
Wife; and though in this Caſe the Pusband did ſurvive 
the Mike, and did adminiſter to her, pet dying befoze the 
Pꝛoperty was altered it will go to the Adminiſtratoz de 
bonis non ok the CUife; and they alſo had a legal Right 
in this Caſe, betng Deits at Law to Mary Eaton, fo that 
the legal Intereſt of the MPoztgage in Fee was veſted 


in them. And a Difference was taken between an abſs: 
lute Right and a tempozary Right. Where a Yan had an 


abſolute Right, there his Covenant oz Agreement ſhould 


bind, but where he hath only a tempoꝛarp Right, there 
he muſt execute his Power in that Time, oz clſe it 
would le incffeftual; as where a Joint⸗tenant agrees 


to convey his Motety, and dies, the Survivoz ſhall be 
bound by it, becauſe be hath an abſolute Right in the 
Bolety. 

But the pusband hath only a tempozary Right to the 


5 doth 


W 
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doth alter the Pꝛoperty in that Time, viz. during 918 
Life, the Right will go to the Wite 02 to her nn 
ſtratoꝛ. 

N That the Dekendants are intitled to the Money 
due upon this Moztgage, and it is not bound by this U- 
greement of the Pusband; it is true that the Husband =» 
might have releaſed, oz have ſued fo; it and recovered it, 
and then the P2operty had been altered; but as now it is 

it remains a Choſe in Afton, and Hall go to the Admi⸗ 
ſtratoz of the TUife, _ 


The Pusband hath an abſolute Pꝛoperty in all Chattels 
Perſonal of the Wife by. the Marriage. 2 
As fo2 Chattels Real, viz. Leaſes fo2 Pears, he hath 
Power to alien o: diſpoſe of them, but ik he doth not, they 
ſurvive to the ite, and ik the Busband UTVIves he ſhall 
have r 
gs fo2 Choles in Aion he may releaſe them, but if, Cite 
he neither releaſes. no2 recovers them, if the Mike ſur: ; 223. | 
vives ſhe ſhall have them, and ik he ſurvives he ſhall not Pot Ct 33ts 
have them without taking Adminiſtration to his Wife, 353 
Ik the Pusband aſſigns over a Bond due to the Cite, 
this will not bind her if che ſurvives. 
As fo2 the Caſe of Joint⸗tenants, he did not know how 
far the Covenants of a Joint-tenant might bind the Sur- 
vivoz, but if a Jotnt-tenant ſhall grant a Rent-Charge, 
this ſhall not charge the Survivoz, and he did believe a. 
Bill was never brought to make that binding. 
Mz. Attozney, who was fo? the Plaintiff, agreed that if 
a Jolnt⸗tenant deviſed, it was void, but the Reaſon of that 
was, becauſe a Till did not take et till the Death of 
the Party, and then the Intereſt was veſted in the Sur⸗ 
But the Loꝛd Keeper being ok Opinion, that the Pꝛo- 


perty ok the Poney was not altered by the Covenant; 
8 the Bill was ditmiffed, 


Kachins verſus Hitchins. _ (311) 


1 Plaintiff having recovered her Dower at Law, x. Neger. 
p2eferred her Bill to be let into it, and particulat- 


ly to let aſide a ſatisfied Moztgage which was kept on Poser 
Foot, and ſet up to keep her out of Poſſeſſion. © 

It was inſiſted fo2 the Defendant, that a Woman ſhall 
have no Relief fo2 her Dower in Equity, in Caſe the 


Qqq Party 
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Party can bar her at Law, becauſe it is not due to her 
by any Contra 02 Agreement, but the is ta get it as 
ſhe can; and cited the Caſe of the Lady Radnor, and Van. 
debende, where a Term to attend the Inheritance ſhall 
keep her out of her Dower; and it was fa ſettled in 
that Cafe upon an Appeal to the Houſe of Lozds. 

But per Cur*: This ſatisfied Poetgage ſhalt not ſtand 
in her Tay, and decreen it to he ſet adde, aud thought 
the Cafe of Vandebende à hard Cale. 

Another Point was ſtated, that the pusband by his 
Till dad devifed to his Wife a Part of his Eſtate, 
much better in Ualue than her Dower, but did nat ſap 
in Bar of her Dower; and the Queffion was, Whether 
this ſhould bar her in Equity? and they cited the Caſe of 
Lawrence and Lawrence, ante Caſe 306. that it ſhould. 

But per Cur': It ſhall not, fo2 whatſoever is given her 
by Will ſhall be intended a Bounty, and not in Satis⸗ 
_ 7 what. was her Sight, unleſs tt had been ſo 
ELP2 ce, 


a OS 
Term. S. Hill. 
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Late ver ſus Fettiplace. | 


2 2 ee, 
a Dara. „ ee K. 44 44 — . 


| | 88 | rd Keeper, 
IR Rowland Lacy having moztgaged Part of his e ge 


JEAN 2 479. 222... 4 8-:/ 


Eſtate to Colonel Heyton fo: 1000 Pears, fo ſe- 
curing 6000 l. made a Settlement of his Eſtate to 
himſelf fo2 Life, Remainder to his Son and the 
Heirs of his Body, Remainder to his own Right Heirs, 

and afterwards made his Mill, and thereby gave his 
Daughter Arabella 4000 |. fo; her Poztion, if ſhe marry with 
Conſent of her Mother, (otherwiſe but ro001.) to be paid 


7 FA 


Rolls. 


at her Marriage oz Age of 27, and appointed that the 


moztgaged Term ſhould be kept on Foot fo? the better 


rafſing of the Legacies. Arabella dies at the Age of ſix 
Pears, the Lady Lacy, her Mother, took out Adminiſtra⸗ 
tion, and married My. Yates the Plaintiff, and afterwards 
made her Mill, and My. Yates the Erecuto2 thereof, who 
took alſo Letters of Adminiſtration to the ſaid Arabella; 
and the ſole Queſffon was, Thether 
miniſtratoz to Arabella, was intitled to the ſatd 4000 l. oy 
any Part thereof, o2 whether the Legacy was ſunk fo? 
the Benefit of the Heir, Arabella dying befoze Twenty-one 
o/ Marriage? | 


Pz. Yates, as Ad⸗ 


And they both agreed that this Legacy was funk fo? he (on 10 the 
Benefit of the Þeir, it being by the ſaid (Mill to be raiſ Adminigrater. 


ed out of Land, in as much as he appointed the moztgaged 
Term of 1000 Pears to be kept on Foot fo? raiſing K his 
Lega⸗ 


8 . . „ "4, . f —_ a. le < bh "ons. dit... told. oa ata en... N 
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FE. and ſirice my Tord Fawlktt's Cale, it 
hath been the conſtant J2aittice of this Court, that 
. where a Legacy 02 Poztion by Will oz Deed is appoint- 
ar us 3e ed to be raiſed out of the Lands, there if the Party dies 
befoze it is payable, it ſhall fink fo2 the Benefit of the Heir. 
And although the Moztgage Leaſe, out of which it is to 

be raiſed, be but a Term foz Pears, yet it is not'a Term 


in Sꝛols but a Term attendant” upon the re 


after the Debt paid and the Truſts perkozmed; ik it had 


been a Term in Szols it had been a Chattel and Perſonal. 


Etſtate, but it is not ſo here. 


It was agreed that q Legacy out ok Land is not reco- 
Heb. 26; verable in the Eccleſiaſtical Court, no moze than they 


have no Power ok. 


And the Lozd Keeper held, ik this had been a Legacy to 
be paid cut of the Perſonal Eſtate, the Piatntiff could 
have had no Title to it, becauſe it is given upon a 
Contingency, which not happening in the Like⸗Time of 
the Legatee, was never veſted in her, and fo could not 
go to the Admintſtratoz, fo2 ſhe never married no2 came to 
the Age of 2:, and this is a Condition p2ecedent, and 
- all one as if he had ſaid, ff my Daughter marry with Con⸗ 
(ent of my Mike, J. give her 4000 l. 


The Reaſon why a Legacy oz Poztion, charged upon 


Land, ſhall ſink in the Eſtate fo2 the Benefit of the Heir, 
where the Party dies befoze it becomes payable, and that 
not to do ſo when it is charged upon the Perſoaal Eſtate, is 
becauſe the Heir is mozefavoured at Law and in this Court 
than an Executoz oz Adminiſtratoz, and becauſe the Heir 
is looked upon to be the Stay of the Family and the Sup. 


pozt of it, when an Executoz oz Adminiſtrato2 is ſometimes | 


a mere Stranger to the Family, as in this Caſe. If a Le- 
Bach be given to a young Girl when ſhe marries, and ſie 


- marries befoze ſhe is viri potens, ſhe ſhall not have it, fo2 


it muſt ve intended a complete Marriage. 

And the Lozd Keeper ald he ſaw. no Reaſon fo? the 
Diffcrence which, is commonly made -between a Legacy 
given to A. to be paid when ſhe ſhall come to the Age of 


ou 5781.21; und a. Legacy. given to her when ſhe call come to Age, 


Swinb. 300. fo he ſaid it ſeemed very abſurd to make two different 
Conſtrufions, when it cannot be thought but the Teftato? | 


muſt mean the ſame Thing. 

And altho' it was here infiſled upon, that this Poꝛtion is 
charged to be raiſed out of the moztgaged Term, which is 
a Chattel, and by Conſequence, Teſtamentary ; yet it was 

. anſwered 


can ſue there fa; any Truft concerning Land which they 


SSS SS SSA A444 


rie 
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anſwered that it is not a Term in Sols, but, when the 
Debts and Poztions are paid, is attendant upon the Inheri⸗ 
tance, and ſuch a Term is not. foxfeited as a Perſonal 
Eſtate 02 Chattel tn Goſs is. OTE 


. Rec, hes 
ve 
PE» 

— 


William Bromley, Eſq; verſus Fettiplace. 313.) 
o A. Vern” G6. —— (3 * 
of Rowland Berkley having Iſſue only Daughters, ſet- Lord Keeper. 
tled. his Eſtate upon Truſtees to ſell, ſubjett never“ Wan © «= 
theleſs to a Power of Revocation; afterwards upon the 
Marriage of his Daughter with the Plaintiff, by Deed, 
retiting that His Intent was, that the Manoz of Corte- 
ridge in Queftion, ſhould go to the Iſſue Male of the 
Platntiff, he thereby agreed, that if the Plaintiff ſhould be 
minded to purchaſe the ſame to him and his Heits⸗ 
he (hould have it foz 1500 l. cheaper than the beſt Pur⸗ 
chaſer would give fo2 the ſame. | 

Sir Ro. Berkley afterwards made his Mill, and gave 
the Complainant 15001. to be raiſed out of this Bano?!, but 
did not mention whether it ſhould be in Satisfatton of 
the 1500 l. agreed to be allowed the Plaintiff in caſe he 
would purchaſe the ſame. 1 
The Plaintiff preferred his Bill to have the Agreement 
executed, that he might purchaſe the ſaid Manoz, and have 
An Allowance of the 1500 l. And here two Queſtions were 
iſt Queſtion, Whether this Agreement ought to be ere- 
tuted in Specie upon the Deed of Covenant, as it ſo ſtood, 

without any Relation to the ill? 

_ 2d Queſtion, Whether the 25001. given by the Will, 
ſhould be intended in Satisfatton of : 500). agreed to be 
allowed the Plaintiff, in Caſe he ſhould purchaſe ? 

To the firſt Queſtion it was held, That as it food 
barely upon the Deed, this Court would not execute this 
Agreement in Specie, fo2 this Court will not execute all 
Agreements in Specie, but will conſider, upon Circum⸗ 
ſtances relating to the ſaid Agreement, the Reaſonableneſs. 
and Equitablenels of executing the ſame, and will in ma. 
ny Caſes leave the Party to his Remedy at Law to re. 
on Damages only fo2 not perfozming the ſaid Agree- | 
Ind the Reaſon why they would not execute it tn this 
Cale, was, becauſe as it appear'd upon the Face of the 

d Agreement it would not anſwer the Intent of it, it 


Rrr being 


—_ - 
5 
; 
$ 


— 


rr 


. —˙ p A ˙ü. ˙ le EIN 


De Term. 8. Hill. 17 


reing declared by the ſaid Sir Ro. Berkley in the cad Ante: 


ment, that it was intended that this Yano? ſhould go ta 
the Iſſue Pale of Pz. Bromley, and Mz. B. having been 


married 22 Pears, and having no Iſſue Male, it was plain 


Agreement in 
Specie. 


the main End of the Agreement would not be anfwered by an 
Execution in Specie. 

And it was laid by the Lozd Keeper, ko another Reaſon 
he could not be fo2 executing it, becauſe he looked upon 


it as tmpzaticable fo; 92. B. to have it at x500 1. leſs than 
the beſt Purchaſer would give, becauſe it was impoſlible 
to know what the beſt Purchaſer would give; fo it could 


not be expoſed to Sale vefoze a Baſter to the beſt Purche⸗ 

ſer, becauſe whoever ſhould bid fo2 the Eſtate. was not to 

have it, becauſe Mz. B. was to have it 1500 l. cheaper. 
It was laid, that generally this Court will not execute 


an Agreement in Specte, but when the Agreement is ſuch. 
that an Adlon at Law wil lie fo ann fo; the: Nor 


perfo2mance of it. 
But in ſome Caſes that will not hold: for if a Bart: 


age Agreement Mould be ſo il wozded, that an Aton would 
not lie at Law fo2 the Beach of ts yet this Court will 


Decree a Perkozmance. 


And ſometimes (per Maſter of the Rolls) cubfequent Ac: 
ctdents diſcharge the Execution of an Agreement in Specie, 
and cited the Caſe in Firzherber, Subpœna 23, Cited in Shel- 
ley's Cale, 1 Co. 100. Where a Man being tick direfed his 
Truſtees to convey to his Daughter, and afterwards had 
a Son boznu, and dies; the Truſtees hall convey to the 
Son, and not to the Daughter. | 

and he held likewiſe that 92. Bromley might have Di. 
charged this Agreement by Parol, in as much as it was 


ſatd, if he ſhould be minded to purchaſe, &c. 


To the ſecond Queſtion, Whether this 1500 l. given by the 


Till, (ould be intended in Satiskadion of the 1500 l. men- 


tioned in the Agreement, oz whether M2. B. ſhould have 
both? And it was clear iy held that he ſhould not, in as much 

as the 1500 l. is to be raiſed out of the ſame Lands, and 
the Lands are thereby otherwiſe diſpoſed of, ſo that it 
could not be intended by Sir R. B. that he ould have both. 


Averment ous Byt a Queſiton aroſe, Whether the Plaintiff ſhould be 


"of the Will. 


admitted to read Witnefles to explain the Teſtatoz's | 


Meaning in that Particular? And alledged that it might be 
_ fo done; the Queſtion being only touching the Perſonal 
Eſtate, though it could not be ſo in a Will touching Lands, 
becauſe by the Statute ſuch Mill muſt be in Writing, and 


In Curia Cancellariz. 
no Averment ſhall be received out of the Mill, but as 10 
a Perſonal Eſtate it had been ſo done in my Lady Gain 
borough's Caſe in this Court. | 
To which it wos arſwered per Cur', That what was 
read there was in Affrmance of the Law upon the Will, 
which was to carry the Pcrſonal Eſtate to the Executoz, 
and that Caſe ſtood ſingly by it ſelf. But in the Caſe of 
the Lozd Falkland and Cary it was denied that Letters 
ſhould be read to expiain the Agreement, though it wag 
then inſiſted on that Letters were in TUriting, and fo mo2e 
And the Maſter of the Rolls tited the Caſe of Leake and Averment. 
Randall, in Vernon's Caſe, in the fourth Repo2t, that a 
Collateral Thing deviſed by a Will, could not be averred 
to be in Satisfadion of Dower, unleſs it did appear fo 
to be by the Will; but here the 1500 |. deviſed was not coll: - 
teral, becauſe it was to ariſe out of the ſame Land. 
The Plaintiff 's Bill was diſmiſſed as to the Executing 
of the Agreement in Specie, but was offered a Decree fo? 
the 15001. Legacy, but then was to be injoined from p20- 


ceeding at Law, and had Time to conſider whether be 
would take it 02 nt. 


Phillips verſus Phillips... © 
be⸗ Js e C1) 


A 


| | 35 0 E +34 + mf 
T was held by the Lon Keeper, that ik a Legatee ac- zin on . 
cepted of the Exerutoz a Bill upon a Goldſmith, and Golefmith. 
the Legatee did not demand the ſame of the Goldſmith, Font Cage 324 
and after the Goldſmith bꝛeaketh, that in this Caſe the 
Loſs ſhall be to the Legatee ; but if the Legatee demand⸗ 
eth it in convenient Time, and the Goldſmith doth not pay 
it, but bzeaketh, then tt ſhall not go fo2 Payment, but the 
Legatee may reſo2t back to the Executoz fo2 his Legacy. 
And it was ſaid in this Caſe, that four oz five Days ſhould 
be a convenient Time fo2 this Purpoſe, 
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In Curia Cancellariæ. 
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Herne verſus Herne. 


| LTH O' it appeared by the Inteſtate's own Books, 

that Money, which be received as Truſtee, was 

| atually tnvefted in the Purchaſe of Lands, which, 

ik it had not been inveſted, would have been ſub- 

jeck to the Ack of Diftrtbutfon, that pet thoſe Lands were 

not liable to be diſtributed ; and cited the Cafe of Kirk and 
Webb, affirmed in the Þoufe of Lozdg. Ante Cafe 300. 


DR - 
1701. 


In Curia Cancellariæ. 


Squier verſus Mayer. e ee 


ELD that a Furnace tho' fixed to the Freehold, Lord Keeper. 
and purchaſed with the Houſe, and alſo Hangings Heirand Exe- 

nailed to the Walls, (hall go to the Erecutoz> cutor. 

and not to the Peir, and lo determined, contra⸗ 

ty to Herlakenden's Cafe, 4 Co. q il dit neſt ley quoad præmiſſa. 


Ducheſs of Cleveland verſus Executors of Geo, 
mo” "Dallnwood. 7 0) 


1 H E £1cheſs having 4700 J. per Ann. granted to her Lord Keeper, 
1 and her Peirs by King Charles II. out of the Erciſe "pg of the 
or Cuſtoms, and having Decaſion to bozrow a Sum of . 
Money, Pz. Grey, who was Gentleman of her Hozſe, 3 
Cured the lame of one Rogers a Sctivener, who was im⸗ 287. 
ployed to let out Honey koz the (atd Executo2s, and gave bott Caſe 3593 
him 1001. fo) Pyocuration; the Security given fo2 it was 
out of this 4700 l. per Ann. a Pꝛopoztion whereof was ſet 
apart, to be Pearly applied towards this Debt, till the 
whole Pꝛincipal and Intereſt was diſcharged. : 

Pz. Rogers had received 2900 l. fo2 the Uſe of the Exe⸗ 
cutozs, and gave his e accowingly, and had ac- 


counted 


86316) 


— SS SE" 


: De Term, 8 Hill 1700. 


counted to the Executozs fo? above 1700 l. but about 11col. 
remained in his Hands unaccounted fo2, and he died tn. 


ſolvent ,; and the only Queſtion was, Whether this Loſs 
ſhould fall upon the Ducheſs o; the Executozs ? 

And it appearing that H. Rogers was Agent fo? the Exe⸗ 
cutozs, not only in this but in other Affairs, and that he 
tranſaied this Batter on their Behalfs, ſave the Utitings 

executed, and paid the Monep lent,” and the Money was 
appointed to be paid at his Houſe, and the Writings being 
lekt with him, and koz all that appeared continued at his 
Poule; they were both of Opinion, that the Loſs ought 
to fall upon the Executozs, and not upon the Ouchels, 


who, fo2 all that appeared, was an utter Stranger to Ro- 


gers betoze the Bozrowing of this Boney. 

And the Maſler of the Rolls took the Diſfintion which 
he ſaid had always been allowed; that if a Bond be left 
with a Scrivener, that is ſufficient fo2 him to receive the 


 Paincipal and Intereſt, and the Delivery up of the Bond 


is a lufficient Diſcharge to him that pays it. 
But if a Moztgage were left with a Scrivener, this is 


a ſufficient Authozity to him to receive the Intereſt, but 


1 the Pꝛincipal, and the Delivery up of the Mostgage 


by him is no ſufficient Diſcharge to the Moztgagog, be⸗ 
' eauſe the Eſtate ought to be reafligned, which cannot be 


done but by the Party Himſelf. 
But the Lozd Keeper ſaid he ſaw no Reaſon fo this 
Difference, but that in Equity it would be all one, the 


Money being really paid to the Perſon who had the 


Deeds in his Cuſtody ; but the Yaſter of the Rolls leem⸗ 
ed to be of a contrary Opinion. . 

But however, here the Money was to be paid by Inſtal⸗ 
ments, Pꝛincipal and Intereſt together, and it was plain he had 
accounted fo2 Part to the Executozs, and no Countermand 


had ever been given, and therefoze thought it reaſonable that 
what was paid to Rogers ſyould be allowed to the — 


on Account, her * being to redeem. 


Kimpland verſus Counney. 


Lord Keeper. A Poſefſed of Lands foz a Term of 10 ears, deviſeth 


Upon an Ap- 
Fins Cale 
| — af- 


ligned. 


+ the ſaid Lands to B. fo 30 Pears, if ſhe ſhall ſo long 
live, and after the Deceale of B. deviſeth the ſame to C. anv 
C. dfagns his Intereſt to P. and the Queſtion was, Whe- 
ther "me — was ood: 2 * 


—ů —— —d . — — 


n Curia Cancellariæ. 
It was objeded that it was not, becauſe it was but a 
Poſſibility, becauſe in the Eye of the Law an Eſtate fo2 a 
Man's Life is greater than a Term fo2 Years, and the 
Length of the Term will not alter the Cale; and altho' by 
Pꝛelumption the Term fs2 fifty Years would laſt longer 
than the Life of B. pet B. might out-live the Term, and 
then he was ta take an Eſtate fo2 Life by the Devile; and 
altho' in Lampett's Caſe and Matthew Manning's Cafe, ic 
was held that a Term might be veviſed to one fo2 Like, 
the Kemainder to another, yet it ts there held that the Kc⸗ 
mainder Man had but a Poſlibility, which was not aſſignable. 
But the Lozd Keeper, having taken Time to conſider of 
the Cale, held the Aſſignment to be good, and ſaid this 
was a ſtronger Cale than Lampert's, becauſe the firſt Devil? ; co. 155. 
being fo2 a Term fo? fifty Years only, the Deviſo2 had a 
Remainder in him fo2 the Reſidue of the Term; but in 
Lampett's Caſe the Ocviſe being fo; Life, the Deviſo? had 
nothing but a mere Poſſibility ; and he ſaid this is the Calc Lev. 45. 
of Sheriff and Wrotham, 2 Cro. 509. and was like Locroft's 
Cale, cited in the Reito2 of Chedington's Cale. 5 
And he held that B. took no Eſtate fo2 Life by Impli⸗ 
cation, but in Caſe he had over-lived the fifty Years, then 
the Executoꝛ of the Deviſo2 ſhould have held it during the 
_ Life of B. as when a Deviſe is made to A. and the Heirs 
Male of his Body, if he dies without Iſſue, then to B. and 
his Heirs, this will not enlarge the Eſtate of A. ſo as to 
make him Tenant in Tail genetal, fo2 he ſhall have it 
only to him and the Heirs Pale of his Body. 
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t., {ans (619) 


. 3%. 


Lord Keeper. 


Proviſion and 


not a Truſt. 


ferred his Bill againſt the ſecond Son, to have a Con- 
Son was only a Truſtee fo2 his Father, and that he being 


great Sums of Money in butlding upon it and fmp2oving 


bekoze the Statutes of Frauds and Perjuries. and is 


this Court, that wheneber a Father ptiirchaſeth in the 


Term. 8. Mich. 


1501. 


In Curia Cancellariz. 


= 9 ver ſus Shales. 


O. Shales the Father, having ſeveral Sons, purchaſed 
the Inheritance of ſeveral Houſes, &c. in the Name 
of his ſecond Son, and died; and the youngeſt Son, 
who by the Cuſtom of that Place is Heir at Law, p2e- 


veyance of the Eſtate to him, alledging that the ſecond. 


Deir to his Father, was intitled to have an Execution of 
the Truff, and a Conveyance to him and his Peirs. 

Jt was plain in this Caſe, and ſo p2oved, that the Fa- 
ther patd all the Purchaſe Yoney, and that he had latd out 


it. On the other Side it was p2oved that the Father, be- 
foze he purchaſed, declared he intended it fo2 His ſecond 
Son, and ſome other parol Diſcourſe to that Purpole. 

- Cur: Diſmiſs the Bill, fo2 that it is a ſettled Rule in 


Mame of a Child unpꝛovided fo2, it is intended a 20- 
viſion and not a Truff, unleſs it be otherwiſe p2oved, 
and the 12oof lies on the other Side; and it was allo 


ſironger ſince, becauſe Declarations of Truſt ought to be 
5 in 


FORD OM 


2 


ua 2 
——— 1 — 2 


n Curia Cancellarie, 253 


in Writing, tho in other Caſes a Truſt will reſult where 
it appears that another paid the Money. | 


— 2 Bohn dit, — — —ä 


— — 


A made a Leaſe ok a Piete of Sound, and the (320.) 

£ 3 Leſſee covenanted to build, and having Decaſion fo? zuger of ws 
Money, moztgaged his Leaſe by Aſſignment, and died in Rolls. 
ſolvent, -and the Leſſo2 pzeferred his Bill againſt the 
Moꝛtgagee, to compel him to build and to execute this 
agreement in Specie ; aud it was decreed that the Boz: 

gagee ould build accozding to the Agreement of the 
Yo2tgago?, fo that he could not quit the Leaſe, though he 

would be content to loſe his Money, prout did fuit al moy per 

Mz. Foley. PO 
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Farl of Kildare verſus Kent, & econt. (3210 
5 Ages fm un .. A e. I, 


nal Effate to his Executozs, fo: Payment ok pebe paid 
Debts and Legacies, and the Creditozs Having Share and | 
.-. * paeferred their Bill to have Satisfa#ton of their — —4—NᷣN4 
ever j! Debts out of the ſaid Effate ; upon hearing of ference. 
the Cauſe it was decreed that the ſeveral-Creditozs ſhould Pot Caf 339. 
come in befoze the Bafter, 17 p20ve their Debts, and = 

"4 _ ceive 


Ichard Kent having deviſed his Real and Perſo- Lord Keeper: 
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ceive Satisfafion fo? the ſame out of the Teftato?'s perſona! 


Eſtate, accoꝛding to the Courſe of Law in Payment of 


Debts by Exccutozs oz Adminiſttato2s; and there being 
800 |. in the Maſter's Hands, to be diſtributed among the 
Cteditozs, as the Court ſhould dire; and the Credito2s 


having preferred their Petition to have the T irefton of the 
Court thercin, it was inſiſted fo2 ſome of the Creditozs, 


that they had obtatned Judgments fo2 their Debts, that 


they ought to be p2eferred to Creditozs by ſimple Contra#;, 
And on the other Side it was inſiſted, that the Teſtatoz at 
the Time of his Deceafe owed no Debt upon Judgment, 


ond that they, who had obtained Judgments by Contrivance 


againſt the ſaid Jo. Kent, did by their Bill charge themſelves 
to be Creditoꝛs by Bond only, and that the Bill was bzought 


on Behalf of themſelves, and all other the Creditozs of the 
ſatd Teſfato) ; and did hope, that the ſaid Teſtatoz's Eſtate 


ſhould be applied fo: Satisfaitton of his Debts, accozding 


(322. 


Lord Keeper. 
Portions 
Charged upon 
Land. 


to his Mill, and ſhould go accozdingly without Pyeference, 
Share and Share alike; and that they who had got Judg⸗ 
ments ſhould not make Ale of the ſame to defraud the reff 
of the Credits2s : TUhereupon it was o2dered, that the ſaid 
Teſtato?'s real and perſonal Eſtate ſhould be applied amongſt 
the Creditozs Share and Share altke, without Pꝛekerence. 


Brewen erſus Brewen. 


M Brewen, upon his YaFriage with Sir F. Wisning- 
ron's Daughter, in Conſideration of 4000 1. Poztion, 
ſettled his Eſtate of 400 l. per Annum, to the Ute of himſelf 
fo2 Life, Remainder to his intended Mike fo2 Life, Re- 
mainder to Truſtees fo2 z00o Pears, with Remainder to the 
firſt and other Sons in Tail Male ſucceſſively, Remainder 
to his own right Peirs. Er IS — 
The Truft of the Term fo2 ooo Pears was declared to 
be, That in caſe he Gould leave no Iſſue Male, who ſhould 


arrive to the Age of Twenty-one, 02 in caſe the Iſſue Pale 


ould die unmarried, then to raiſe 3000 l. fo2 ſuch Daugh- 


ters, to be paid within one Pear after the Death of the Fa- 


> 


we having Iſſue by his Wife one Daughter only, the 


Lands ſettled fo2 Jointure being incumbzed, deviſeth Part 


ok the Jointure Lands to his Wife in Fee, upon Truff, 


that after ſhe ſhould make up her Jointure 400 l. per Ann. and 


ſhould raiſe 3000 l. fo2 her Daughter as a Poztion, and 15 


s 
* s A £ 8 NL hs * . . 
* ak _——— 


"i Cu uria G 


the laid Jofnture made up, and the ſatd 30001: raiſed oz ſe⸗ 
cured, that then ſhe ſhoͤuld convey the Inheritance of what 
ſhould remain to his Bꝛother B. Brewen. 

The Daughter pꝛekerred her Bill to have this 3800 l. paid 
o2 ſecured, and pending the Suit died, being about five 
Pears ok Age; and the Mother; as Adminiſtratoz to her 
Daughter, revived the Suit: And the main Point was, 
whether this ]Poztton of 3000 l. ſhould merge fo2 the Benefit 


of the Deir at Law, the Daughter dying an Jnfant, 02 


whether the Mother ſhould have 1t as admintfirato? to her 
Daughter ? 

And it was admitted on all Sides, that as it ſtood upon 
the Deed ok Settlement, the Poztion ſunk fo2 the Benefit 
of the Heir at Law, the Daughter dying befo2e it became 
payable, accozding to the Lozd Pawlerr's Caſe, which was 
affirmed in the Houſe of Lozds; and that Point hath ever 


ſince been a ſettled Point: And ſo it was held alſo in the 


' Caſe of Bond and Bond, and of Yates and Fettiplace, which 


Caſes went up to the poule of Lozds, and were there re⸗ 
ſolved accozdingly. 


And as it ſtood upon the Wil!, it ſeemed co be relative ts 
the Settlement, becauſe the Wozds immediately fozegoing, 


yiz To make up her Jointure, muſt relate to the Settlement, 
on elſe were not intelligible: And this ſeems to be a farther 
Security fo2 the Poztton mentioßed in the Settlement; and 
altho' no Time be limited in the Mill fo2 the Payment of it, 


yet a Time being limited in the Settlement, the Time ſhall 


be intended the ſame. 
But if a Poztion had been. appointed by the Will, with⸗ 


out Relation to the Settlement, and no Time had been ap⸗ 


_ fo2 the Hay ment of it, it muſt have been payable pꝛe⸗ 
ently. 

But the-Lozd Keeper ſeemed to hold, that if it had food 
ſingly upon the Will, yet being mentioned fo2 a Po2tion, 
and the Oaughter died bekoze ſhe was marriageable, it ſhould 


have merged koz the Benefit of the Heir, and no Difference 


when a Poꝛtion charged upon Lands of Jnheritance is given 
by Mill, oz when it is by Settlement; fo2-4n both Caſes it 


ſhall merge fo2 the Benefit of the Heir, tho' fo2merly it was | 


held it would not do ſo in the Caſe of aWill: But that was 
ſince reſoived in the Cale of Smith and Smith; and that when 


it is given fo2 a Poꝛtion, altho* no Time limited, vet it ſhall 


not be paid till the Party is capable of Marriage. 


Paſter of the Rolls, that where a Poztion is by Deed oz 
Settle⸗ 


And it was held by the Lozd Keeper, and agreed by ihe | 


: - —— — 
. as p — 
© - — — — 
: _ -—— 7 — - 
9 3 ** . < — 4 4 - __ 3 - _ — — _ 
— — On ? : * CIOS — * 4 2; - - * - _ - — - 22 0 
unn — : — 2 ao = — 2 a - — — 2 5 * 
2— m7 7 . -_ a — 7 27 E S * 8 88 2 — — — e * * 22 2 = 5 a 223 — geen; 1 1 B * . * . — 
er dw r 2 3 gg rpg - — — ——— — — — — 2 1 * — — — 7— = as cs ore” 8 . . OY —F — 
r ee IG i PIG — 5 > = — S i Td IR —— — 2 P , * — — — 8982 o_ — * ops — 1 yo = _ 
2 TICS * — —— CIT —— — — : 4 e — 1 — — 
LES — 0 —— — — - - 27 . * » — 2 2 pn — 
— — . r 1 r 2 — —_— * A Pa”, rm x 7 7 2 1 — IF 1 a Ae — y a2 2 4 — 8 oy 
- * — DE SI EY, — — . S 1 E — — — . — 2 — | 0 "— 
2 95 
r > . N * ** E a> <p — 3 a> 1 4 — — ” * of _ [4- 5 4 © T * - 
ODS — ns 2 6. a — 1 - — * IVE 2 — Ar, 
* 2 = — A fa ot ee re nes Z ö , ; ; 
— ww pas hen res AE 2 2 a we 
4 = K ET 44 2 


hy — WS 
r * 7 
je HA —— 
8 B — 
a Wh 8 
— 


3 — T7 - — pH 
' Ss — 
* NN / ES RISE on FL ot a 
1 : * . — p «ew — — 4s, 2 = — — IE 2 —— — 4 — we — « — 
77 AAA a a 2 RE: a — Sag 
_ 7, 2 — — 2-5 G0 —— 2 


— — — —_— = — —— — — 
> * and 8 1 — po — = — — 
m — . 1 — — ” 
— En . corre I ra RS — E q V - — — 
— — ͤ — _— - : 4 > * go” al — , — — 4 
8 — „ r - : ” = a —— —— — — - p — — — - - 3 
— 2 — * * e per, . - R — d ng 2Ar gen : — N — = Fe - i RG — ; . 2 7 2 > — — = . = 
_ r EE ras 4 9 r hee — 8 r awry e x r 22 2 * 2 P - 1 — — — — 9 —— = 
* 7 Lela —— f — 8 43 2 „ N r 8 * - } "+ ws SG - rr a . > — TE ho — 7 
PFF ... — oas pc = - — — — 5 


3 
. * 
5 = AW, „Eee COTE — 
5 2 — e — — 3 
= £ TY — YO OA VE . E 


on - = 
2 * Py K — —— —̃— 4 
— 3 . — 2 

d —— n 9. — 


a 3 


| : . . \ 
2 if 1 g of 
5 f / "ry : . 8 2 = 
r . 9 —— — & 2 4 , : 2 9 Ne — > N. 4 - a 4 * a | 
3 | | 1 Kr 
. 
" » £ 4 " 1 5 
al 4 8 0 ; — SES Rr * N EY . 


* — ——ä ů́ vw ꝑ — 2 


Settlement mode payable at Eighteen oz Parriage, and no 
Pꝛoviſion fo2 Maintenance in the mean Time, there if the 
Father dies befoze the Poztion is payable, this Court may 
allow a Maintenance, and did in this Caſe allow the Bother 
after the Rate of 100 Marks per Ann. fo fo long as the 
Daughter lived after her Father. e e 
But it was agreed on all Hands, that where a Legaty is 
given out of a perſonal Eſtate payable at Twenty-one oz 
Marriage, and the Legatee dies befoze, it ſhall go to the 
Executoz oꝛ Adminiſtrato, | 15 


1 
— 


And ik no Time of Payment is mentioned, it is payable 
pꝛeſentipy: And the Lozd Keeper ſeemed to be of Opinion, 

that the Maintenance ſhould be out of the Intereſt of the 
Poztton; and that where it was payable in futuro, the Court 
might oꝛder it to be put out at Intereſt, and the Mainte⸗ 

nance to be paid out of the Jnteref. 1 


(323.0 * Fothergill verſus Fothergill. 


Lord Keeper, A BR. Fothergill having an Eſtate fn Yorkſhire and Durham, | 
—— 41 ſettled his Eſtate to the Uſe of his Son Thomas fo? 
Power defee. Like, With Remainder over, with a Power fo2 Thomas to it- 
tive ſupplied, mit any Part of the Eſtate, not erceeding 100 l. per Anr. fo2 
Ante Cale u Jotnture fo; any Wife. he (ould marry : The Lands in 
296. 37 Durham being 180 l. per Ann. and charged with 100 l. per Ann. 
to the Widow of Abr. F. fo; her Life, he limits the 100 |. per 
Ann. out of this Effate (which being charged with the 100). 
per Ann. was not ſufficient in Galue) and covenants in the 
Deed, that in Cale the Uatne ſhould be defed ive, that it 
ſheuld be made up out of his other Estate; and the Eſtate 
being defeitive, the Widow bzought her Bill to have it ſup- 
plied out of the Yorkſhire Eſtate 3 And it was decreed that it 
eee 77TH 17.49 M 
And it was held by the Lozd Reeper and Maſter of the 
Rolls, That whenever a Conveyance is made upon a good 
Conſideration, ik there be any Defef in the Execution 
of it, that this Court hath always fupplied- the Dekeck; as 
in Caſe ot a Feolfment, to ſupply the Defeft of Livery, in 
Dieviſe ot a Copyhold, to ſupply t he Defeit'of a Surrender; 
and much mote in caſe ot a Power, as where any Circum- 
ſtances are omitted in the Execution of it: And one Reaſon 
© given was, becauſe? the Circumffances are '{mpoſed only, 
that the Party may not be ſurpgſed in the Execution of it. 


And 
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And it was further held, that Payment of Debts, ID ꝛcvi⸗ 
ſion koꝛ a Wife and Childzen, Marriage oꝛ Purchaſes, were 
Conſiderations fo2 which this Court had ſupplied ſuch Dc- 
fets: And tho' P2oviſions fo2 Wife oz Childzen after Par⸗ 
rlage are not valuable Conſiderations, pet they are good 
_ Conſiderations, and were always helped in this Court; 
and therekoꝛe where a Deviſe of a Copphold was made tog 
vpounger Son without a Sutrender, he was always relieved; Chan. Rep. 
againſt the Hetr at Law; altho' it was objecked, that the 263. 
Heir at Law is as nearly related as his Bother, and has 
ving the Law ol his Side, this Court ought not to interpole: 
but the contrary hath been always held; and ſo the Plaintiff 
here was relieved, the Hugband having covenanted that, in 
caſe theſe Lands were not ſuffictent, it ſhould be made up 
out of the other Eſtates which he had a Power of, altho' he 
was only Tenant fo? Life of them. e 


Crawley verſus Crowther. „ 


T was held and admitted, that ik a Yan retcives a Sold ben. 
ſmith's Bill in Payment fo Money, and he that re-* © 

ceives the Bill never demandeth it in thꝛee 62 kour Days Gen . 
Time at the moſf, and akterwards the Soldlmith bzeaketh, cepred in Pay- 
that thts I2egleit ſhall occaſion the Loſs to fall upon the Re- ment. 
cetver; but if the Goldſmith bꝛeaketh in thiee Days Time, 
the Loſs ſhall fall upon him who gave the Bill fo: Pay- 
ment; fo2 altho' taking a Gold\mtth's Bill ts Payment 
prima facie, yet it is ſubjeft to that Contingency, that the 
Bill may be had if it be demanded in thzee Oays Time; 
and that the Lo2d Keeper ſaid was the Pꝛaſtice in Guildhall, 
when he p2atiſed there; and it was ſaid to be ſo held in a 
Caſe between Phillips and Phillips, heard by the Maſter of the Ante Caſe 
Rolls, that accepting a Bill is no Papment, if the Yoney 3'+ 
be afterwards loſt without any Default of him that taketh 
it: But in this Caſe the Plaintick was offered his Choice at 
the Soldlmith's Shop, to have either his Money oz a Bill, 


. and he choſe a Bill, and the next Day the Goldſmith bꝛoke; 


and therffo2e the Loſs fell not upon the Party who paid the 
Money, but upon the Plaintiff; fo: it was his own Fault 
that he would not take his Money. r. 5 
It is now likewiſe held, and the P2attice is ſo, that if a 
Man gives a Note fo: Money papable upon Demand, he 
need not pꝛove any Conſideration, | FEY 
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Ik a Vll be papable to A. oz Bearer, it is like ſo much 
Money paid to whomſoever the Note is given, that let what 
Accounts oꝛ Conditions ſoever be between the Party who 

gives the Note, and A. to whom it is given, pet it ſhall 
never ale d the Bearer, but ye have his whole Nene. 


5ö/ . » verſus perrie. 5 


Lord Chan- IT was held, that if an Eſtate moztgaged be once redeem: 
cellor. able, it ſhall always be ſo till releaſed o2 fo2ecloſed 2 Ag if 
Mortgage re- n Moꝛztgage be made with a Condition, that if the Mozt⸗ 
deemable. gagoz pays the Money at any Time during his Like, the 
80 Mogztgagee ſhall reconvey: This map be redeemed by his 
7, o. Perr akter his Deceaſe, notwithſtanding the Redemption is 
limited to the Bo2ztgago! during his Life only. 
So if a Yo2tgage be made redeemable, upon Payment of 
Ante Caſe The Wootgage-money at a certain Day, but if the Money be 
280. b. not then paid, that if the Mo2tgagee will pay a further 
5 Sum to the Moꝛtgagoz, that then his Eſtate ſhall be abſo- 
lute, 02 that he will make him a further Conveyance, 02 
any Thing to that Effec, this Eſtate is notwithſtanding 
redeemable after the Dap of Payment, and the Moztgagce 
cannot enkozce the Yoztgago? after Default to make him 
an abſolute Eſtate, until he tozccloſes him. 


ce. 75 3. "es Hon, 


Vide Lord Ta Lo2d Keeper, after Conſideration had, and a Caſe 

Bedford's being ſtated, gave his Opinion, that A. had an Eſtate 

denk. 3. F02 Life by Implication, and fo the Remainders all good, 

C. ane Cf there being a Freehold to ſuppo2t them; and he went upon 
286, 302, the Caſe of Pybus and Mirford, in 1 Mod. Rep. 159. and 
307%. bzauught the Book into Court, where it ſeems to be the Opi⸗ 

7 nion vf my Lozd Coke and Hale, that as well in a Fine o 
Feoffment, as in a Covenant to ſtand ſeiſed, ſo much of the 
Ale, as a Man did nat depart with, remained in him; and lo 

. 2 he ſaid is the x Inſt. 22. and gave Judgment accozdingly. = 
„ this Reſglutipn holds thaugbaut, there can 
. e, bardly be any ſuch Thing as a contingent Remainder ; fo2if 
„ 7 © Freehold be not limited away, it remains in the Feoffo2, 
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5 Lady Holcroft werſus Smith. 


A 
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Queſtion ariſing whether an inrolled Deed ſhould be toc Keeper: 
Evidence without further Pzoof, a Difference was... 


taken where the Eſtate paſſeth by the Jnrollment, as in a Fvideuce. 
Bargain and Sale, there it is an Evidence; but where it is dh Caſe 325. 
only fo2 ſafe Cuſtody, there is not otherwiſe than ag-fnſt * 7 3 


the Party who ſealed it, and all clafming from, by o2 un- 
der him, and ſo far it ſhall, 


Mrs. Aſh's Caſe. 


(328.) 


GH E being found a Lunatick, the Cuſtody ok her was granted T.uratick. 


to Mrs. Windham her Siſter, and being in Cuſtody, Bz. 
Pac ker by Fo2ce bꝛeaks in upon her Keepers, and gets her to 
7 and there marries her: And it was held in this 
—_— 
1ſt, That the Marriage of a Lunatick doth not determine 
the Cuſtody of her, fo2 the Cuſtody map be continued not- 
withſtanding the Marriage; and if a Woman that is mar- 
ried afterwards becomes lunatick, the Cuſtody of her may 
be granted: And fo it was done in the Caſe of Mz. Fane of 
the Temple; the Wife Having a ſeparate Power, by Inquiſition 
was found a Lunatick, and the Cuſtody of her granted at 


firſt to ſome Friends of 992. Fane, and afterwards to . 


Fane himſelf, and ſo now continued. 
_ 2dly, It was held, that a Lunatick during his Lunacy is not 
capable of Marriage, bur in lucid Jntervals he may; and 


if ſuch a Marriage ſhould be had during the Lunacy, the 


Civillans held, that by ſubſequent Conſent it might be 


made good, as the Marriage of an Infant befoze the Age of 
Dilcretion, may be made good by a ſubſequent Aſlent. 


zdly, That the Pꝛerogative of the Crown touching Idiots 


and Lunaticks, was Regium Munus, befoze the Statutes fo: 


that Purpoſe; and it was a Duty oziginally incumbent on 


the Crown to take Care of thoſe who were not capable ot 


taking Care of themſelves. 


4thly, That if a Lunatick recovers his Senſes, he ought to 


be dellvered out of Cyſtody, and fo2 that Jurpgſe may pe- 

tition to be tnfpetted; but that it was not to be tried by In⸗ 

ſpetion only, but by examining Witneſſes alſo, to ſec = 
the 
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(329.) 


Evidence. 


Ante Caſe 
327. 


ther her being reſtozed to her Senſes was of any Continua. 


tion, and ſo like to hold. 

One Greno? 8 Caſe was cited, who marrted during his 
Lunacy and Commitment, and afterwards that Marriage 
was diſſolved in the Spiritual Court, in my Lozd Somers's 
Time; and my Loꝛd Coke's Opinion denied, that a Lunatick 


18 capable of Marriage. 


In this Caſe Ms. Ath and her Husband, and the Parſon 
and Mz. Packer, were committed fo2 their Contempt to the 
Court, in carrying on this Matter whilſt ſhe was in the 
Cuſtody of the Court; but ſhe and her Husband were com. 
mitted together, fo? it appeared that ſhe was mightily re. 
covered per conſortium mariti, und was very ſedate in Court, 


but not diſcharged till further Trial. 


Lady Holcroft 6 al ver. smith. x 
OTE; A Settlement of Sir G. Bineon, under which the 


' Plaintiffs (who were his Siſters) claimed, being loſt, 
but being pꝛoved in Chancery by the Plaintiffs themſelves 


thirty Pears ſince, who were not then concerned in Point of 

Intereſt, but are ſince intitled by that Deed ; it was o2der- 
ed that a Copy of the Deed ſhould be admitted to be read at 
Law, and likewiſe that the Plaintiffs Depoſitions ſhould be 
read to pꝛove the _ altho' tber now claim under the 


Verd. | 


Term. S. Mich. 
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Chaſe verſus Box. 


T was held, that if a Man is indebted to another fo? 
Pzincipal and Intereſt, and payeth Money generally, 
that it ſhall be applied in the firſt Place to ſink the In⸗ 
tereſt bekoꝛe any Part of the Pꝛincipal ſhall be ſunk. 
And ſo it was held by the Lozd Keeper upon the ſame Rea- 
ſon, that if a Man oweth Money upon Bond which carrieth 


(330.) 


Lord Keeper. 


Payment of 
Money, how 
applied. 


Intereſt, and a Book ⸗debt which carrieth no Jntereſt, and 


paveth Money generally, it ſhall be applied in the firſt Place 


foꝛ Payment of the Book-debt t But that was denied at the 


Bar, becauſe when a Man payeth Money, it ſhall be applied 
ag he intends that pays it; and therefoze where both Par⸗ 


ties are ſilent, it ſhall be intended in Dilcharge of that 


which is moſt benefictal fo2 him that pays it, and that ſhall 
be to ſink the Debt which carries Intereſt; and ſaid there 
were Pꝛecedents foꝛ it. | 
But it was agreed of all Hands, that if at the Time of 
the Payment of Money, he that receives it declares that he 
receives it upon one Account, and he that pays tt declares 
that he pays it upon another Account, there it ſhall be ap⸗ 
plied acco2ding to the Declaration of him that pays it. 


* 


Tr was ſaid, and not denied, that if a Man deviſeth a Sum (330. b.) 
| of Poney to ſuch charitable Uſes, as he ſhall direck by Charite 


a Codicil to be annexed to his UWill, o2 by a Note in Urt- 


XXX ting 
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ting; and afterwards leaves no Direction, neither by Note 
1 Tn A«M02 Codicil, the Court of Chancery hath Power to diſpoſe 
+: care. pt it to ſuch charitable Uſes as the Court ſhall think fit: 
. Al fo it was held in the Cafe of My. Sidrofen's Uill, and 
a, the Caſe ok one Jones; but if the Mill points at any partt: 
47 cular Charity, as fo2 Maintenance of a Schoolmafter o 
pooꝛ Widows, then the Court sf Chancery ought not to dt: 
ret it to any other Purpoſe but ſuch as is pointed at by the 
Mill; as if the Oeviſe ſho uid be fo? ſuch School as he 
ould appoint, and appoints none, the Court may apply it 
fo2 what School they pleaſe, but fo2 no other Jurpoſe than 
a School, altho' it may be fo2 what School the Court 
thinks fit. 3 3 


(331. 8 Rudyerd verſus Nerne. 


Lord Keeper. BY Articles of Parriage, in Conſideration of 1200 J. pald 
Baron and and ſecured to be paid by the Woman, in Part of her 
Feme. Poꝛtion, and alſo in Conſideration of x2001. moze, which 
Fortjon. is due and payable to her out of the City of London, the in- 
234. c. 310. tended Hugband covenants to ſettle certain Lands, and co- 
yolt Cal. 353» benants that they are of the Galue of 2401. per Ann. the 
PDusband dies, the 1200 l. Dyphanage-money ſtill continuing 
in the City of London: And the Queſtion was, Whether 
this 12001. Daphanage-money ſhould go to the Mike, oz to 
the Execntoz of the Pusband? g | | 
Foz the Erecuto2 of the Pusband it was urged, That 
theſe Articles impozt an Agreement that it ſhould be paid to 
the Þugband, inalmuch as it appears, that the Jointure be- 
ing juſt 240 l. per Ann. was accozHing to the uſual Courſe 
adequate to the. 1200 l. path and ſecured to be paid, viz. 10]. 
per Ann. ko; every 100 l. und the other 1200 J. paid and ſe⸗ 
' Cured, being mentioned to be Part of her Poztion, implied 
that the other Part, viz. the Dzphanage 1200 l. was ts be 

paid to the Pusband alſo. | 
Ante Caſe 30. Jo; the Wife it was argued, that being a Choſe in at- 
tion, it did belong to her by Law; and altho' they admitted, 
that in Cafe there had been any erpzeſs Agreement, it 
mould have belonged to the Þugband, altho' not recovered 
in dis Life-time, pet that bere was no erpzeſs Agreement 
fo2 that Purpoſe : And of that Opinion was the Low 
Keeper; and he ſaid, Altho' an Eſtate may ariſe by Impli⸗ 
cation in a Mill, becauſe the Party is ſuppoſed to be 
inops conſili, pet it will never ariſe by Implication s 3 rg 
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vepance; and what is faid in this Oced impoꝛts no moꝛe 
than what the Law implied, viz. that ſhe had ſuch a Fortune 
in the Chamber of London, and if he recovered it ont in his 
Life-time, it was his, but if not, it remained a Choſe in {we 
Afton, and would go to the Wife; and fo diſmis'd the © 
Plaintiffs Bill, the Plaintiff being Executoꝛ of the Hus- 
band: But moſt of the Bar differed from my Lozd in 
Opinion. 


——ͤů 


Pawlett & ux Verſus Lady Morley, Lord Her- (332) 
de Oc al, 


£2 HE Lady Morley being Executrir to Sir Charles Morley, Lord Keeper: 
and the Plaintiff having married one of the Daugh- rxecutor to 
ters, pꝛekerred his Bill foꝛ a Diſtribution; Sir Charles Mor- dittribue. 
ley having made his Will, and his Lady Erecutrir, gave 
1000]. a-picce ta his Daughters, and ſome Jewels and 
other Things to his Lady: And one Queſtion was, whether 
my Lady ſhould have the whole Surplus es Executrix; ko: 
aitho' it was agreed, that as the Law ts now ſettled ſince 
the Caſe of Foſter and Munt, that where a particular Legacy 
is given, and no Oilpoſition of the Surplus, there ſhall 
be a Diſtribution, yet here it was inſiſted upon, that lo 
near a Relation as the Mike being Executrix, it could not ante Caſe 
but be ſuppoſed the Teſtato2 intended her ſome Benefit by 285. 
waking her Executrir: But it was decreed, that ſhe ha⸗ 
bing a particular Legacy given, ſhould diſtribute the Sur- 
plus; and fo it was laid it had been already ſettled, even 
in the Cale of a CUife Executrix, in the Cale of Randall ver- 
[ts Bookey. 5 

But where an Executoꝛ is made, and no particular Le- 
gacy given, noz any Oeviſe of the Surplus, then the Exe⸗ 
cuto2 ſhall have the Surplus; and ſaid it was held in the 
Caſe of Str Jo. Packington and Sir Cyril Wyche. | 

And a Poꝛtion fo; the Plaintiff being to be raiſed out of Portion: 
the Rents, Iſſues and PDꝛofits, to be paid at Eighteen 02 
Marriage, it was decreed that it (ould be raiſed by Wo2t- 
gage; and fo it ſhall be done in ail Caſes where the Rents 
und Pꝛofits will not raiſe it at the Time it becomes pay- 
able, and that even in the Life-time of the Father; as where 

an Eſtate is limtted to the Father fo2 Life, and after a 
Term to Truſtees to raiſe Pozttons, ik thofe Poꝛtions be⸗ 
come payable, the Truſtees may be decreed to raiſe it upon 
the reverfionary Term, even in the Life-time of the TT. 

| | | ord 
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(333) Tal Pererborough _ Lady 880 of 


Norfolk. 
Lord Keeper. T T WAS agreed, that Depoſitions taken in a Cauſe, where 
Wr Tenant fo2 Life only was Party, could not be made Uſe 


ok as Evidence againſt the Reverſioner oz Remainder⸗man: 
And my Lo2d Keeper declared his Opinion, that Oepoſitions 
taken in a Suit, where Tenant in Tail was Partp, could 
not be made le of againſt the Iſſue of Tenant in Tail, be- 
cauſe he comes in by a Title paramount per formam Doni ; 
and altho' Tenant in Tail hath a Power over the Eſtate, 
and may Diſpoſe of it, pet if he in a Bond binds Himſelf and 
his Heirs, the Jflue in Tail is not bound; but if Tenant in 
Fee is Party to a Sutt, the Depoſitions taken in „ 
Caule may be read againſt his Delt. 


DE 


Term. Pacch. 


1703 
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(334) Griſe verſus Goodwin. 


Jo. and 5001. to his O2andlon Thomas, and charges 


Lord Keeper," M AN by hfs CUI deviſeth 500 l. to his Gzandſon 
| A bis Lands with the Payment of thoſe Legacies, 


and then goes on, Item, I give to my Grandſon 4. 
30oo l. and to wy Grandſon B. Soo l. Kc. And the Queſtion was. 


5 het her 
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whether the other Legactes ſhould be charged upon the 
Land as well as the Legacies of John and Thomas? And 
it was inſiſted by the Counſel that they ſhould, becauſ? 
Item fs as much as Alſo, and moze then And, which only 
would have coupled the Gift of the Legacies; but Item 
implies moze, and that they ſhould be raiſed in the ſame 
Manner; and here was the moze Reaſon to put that 
Conſtrution upon it, becauſe the other Legatees were 
the Teſtatoz's Gzandchildzen, and therekoze cqually rela- 
ted with John and Thomas, and he ſeemed to have equal 

Kindneſs, having given them the like Sums. 

But per Curiam, Theſe latter Lenacfes ſhall not be 
charged upon the Lands; fo2 nothing is a moze known 
Rule tn Law, than that a Legacy of Money giveng enerally, 
is payable only out of the Perſonal Eftate, and nothing 
appearing of the Teſtatoz's Intention to charge the 
Lands, the Wozd Item will not be (uftictent fo2 that 
Purpole. 

Eut decreed that, if the Perſonal Eſtate were not ſuf: 
fictent to pay all the Legacies, John and Thomas ſhould 
have their whole Legactes out of the Real Eſtate, and 
ſhould not come upon the Perſonal Eſtate, to dekeat the 
other Legatees, which was ſaid to be the common Caſe 
among Creditoꝛzs; where there are not Aſſets \iffictent» 
ſuch Creditozs as have Real Securities ſhail have their 
Debts out of the Real Eſtate, oz otherwiſe the Credt- 
to2s by Simple Contract ſhall have the Benefit ok their 
Securities pro tanto, to come upon the Real Eſtate, 

Another Point wag, A Term koz Pears was ſettled Power 
upon Marriage, by the Teſtato?s Wife's Father, in 2: 


Truſt fo2 the Teſtato2 fo: Life, and after his Deceaſe, "5 


in Truft fo2 fuch Perſon oz Perlons as he (hall nomt- 
nate 02 appoint, and foz Default ok ſuch Momination oz 
Ippointment, in Truſt fo2 his Executozs oz Adminiſtra⸗ 
tos. And the Teſtatoz deviſed the Eſtate; and the Que- 
ſtion was, Whether the Ocviſce toak it as Ocviſee on- 
ly, oz by Uirtue of the Execution of the Power by the 
 Teffatoz ? Foz in the firſt & Caſe it would be Iſſets, but in 
the laſt not. 

And it was ſtrongly argued that this Cerm ſhould be 
Iſiets, and that it was in the Mature of a Legacy only to 


the Deviſee ; and a Caſe was cited between Thompſon und - 7 


Townley, where a Man ſold his Eſtate and left the Money 
in the Hands of the Purchaſo!, to be paid to ſuch Perſon * 
0? Perſons as he ore. his Till direct and appoint, 
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and by his Will he deviſed it away; and the Queftion was, 
Tlhether this Money ſhould be Aﬀets o2 not? And decreed 
that it ſhould, and that Decree affirmed in the Houſe of Lozds. 
The Lozd Keeper agreed that Caſe, and ſatd it was a 
Lincolnſhire Caſe, but differed this Caſe from ft, becauſe 
there the Purchaſe Money was, upon the Sale of his E⸗ 
ſtate, once his own Money; and a Man ſhall not, by ſettle- 
ing his own Money in that Manner, defeat his Creditozs, 
by making it no Aſſets; but here this Term was never in 
the Teſtatoꝛ, but ſettled upon him by his Wife's Father, 
with a Power to diſpoſe, and he having deviſed it, it is 
an Execution of his Power, altho' it be deviſed witheut 
any Reference to his Power, and therekoze he was of Opi⸗ 
nion it ſhould not be taken as any Part of his Aﬀets ; and 
decreed acco2dingly, 
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(335.) : : Bamfield verſus Popham. 


Tue cher W TJ ?ON a Potion fo2 an Injundion to ſtap Waſte, 
| Juſtices and Ia Queſtion aroſe, Whether Mz. Popham was Te- 
J Powell, / nant fo2 Life oz in Tail upon this Cale? 

Deviſe. Eflate Che Eſtate in Queſtion was deviſed to Tru⸗ 
Tailorfor fee, in Truſt fo; M:. Fopham fo; Life, with Remainder 
B op Ki OT to 


2 * 
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to his firſt and other Sons in Tail [Male Aerni, P29- 
vided that if Mz. Popham ſhould die without Heirs Pale 
ok his Body befoze 21, then to go to My. Bamfield, "Ee 
Afterwards he makes a Codicil, whereby he declares 918 
Mind to make ſome Alteration in his Will, and thereby 
declares that if the Eſtate Tail given to £32, Popham by his 
Will, ſhauld determine befoze 21, that then Str F. Popbam, 
the Father of M2. Popham, ſhould Have it fs2 his Like. | 

The Teſtatoz veing Dead, and Pz. Popham having no 
Iſſue Pale felled Timber, and Bamfield being the Kemain⸗ 
8 3 preferred his Bill to have an Jiyuntion to ſtay 

aſte. 

iſt, It was argued pro Quer', That My. Popham had but 
an Cſtate fo; Life, foz it was ſo expꝛelsly deviſed to him: 
with Remainders to his firſt and other Sons, &c. and that 
the (Go2vs in the PDꝛoviſo and Codicil ſhould not corry it 
| farther, to make him Tenant in Tail; and that it would 1 
be to no purpoſe to make ſuch an Erpsfitisn, becauſe the | 1 
Deviſe to his firſt and other Sons in Tail Bale, would mY 
continue as long as he had auy Iſſue Pale. And Dyer 1 
171, Storch verſus Frenſham, was telied upon as to this 
Point, that an expzeſs Eſtate deviſed, ſhovid not be en. 
larged by the Implication of ſubſequent UWiozes ; and cited 
likewile 3 Cro. 313, Clerke verſus Day. More 593. Ow. 148. 

On the other Side it was fald, that an erpꝛels Eſtate 

deviſed map be enlerged by the Implication cf ſublequent 
(U292ds, as where an Eſtate is deviſed to A. foz Life, pꝛo⸗ 
vided that if he die without Iſſue, it ſhall go ta B. though 
by the firſt TUo2ds, it be but an Eſtate foz Life, the latter 8 
make it an Eſtate Tail. Belides it was ſald that there, Ba. 22. 
was a very material Difference between the Eſtate to Pz. 
Popham fo2 Life, with Remainder to his firſt and other 
Sons in Tail Pale, and a Devile to him and the Peirs 
Male of his Body, as to the Perſons who were to take. 

Fo? tn the firſt Caſe, ik Mz. Popham Had died, His Uife 
being enſeint of a Son, who was afterwards bozn; this 
poſthumous Son could never take, becauſe it was a con- 
tingent Rematnder, and dekeated by the De termination of 
the particular Eſtate, befoze the Son was in eſſe; but in the 
latter Caſe where the Deviſe is to him and the Heirs 
Male of his Body, the poſthumous Sen ſhall take. 

And altho* a Will in {Uriting ought not to be expounded 
by Matter dehors, yet oue Part of it onght to be explained 
by another, and the Intent of the Teſtatoz ought to be 
collected out of the whole Will and Codicil; and fince the 
* himſelf had called it an Eſtate Tail in the Co. 
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dicil, he had by that declared his Intention that it Hould 
be ſo. The Authozities cited foz the Defendant were 
2 Cro. 448. 1 Foll. 836, 839. 9 Co. Sanday's Caſe. 

1 Court took Time to "= next Term to conſider 
ok it. 


Attorney General ver ſus Bamfield 


Lord Keeper. T E Queſtion was, a Deviſe of Goods was made to 
Deviſe to the A. fo: Life, and after his Oeceaſe to the Poſterity 
Polterity of A. Of Thomas Bamfield ; and the Queſtion was, Whether by 
Cirtue of the Won Poſterity, only Deſcendants from 
/ the Body of T. B. ſhould take, viz. Childzen and Gzand- 
childzen, oz whether he having no Jſſue, it ſhould go to 
_ coſfateral Relations? The Lozd Keeper was of Opinion, 
that it went only to the Iſſue of the Body, and that if a 
 Deviſe were to A. and his Poſterity, it would be only an 
Eſtate Tail. But the Yaſter of the Rolls thought that 
a Ocviſe to a Pan and [is Poſterity would create a 
Fee; whereupon the Lozd Keeper ozdered them to ſearch 
if they could find any Pꝛecedents. 5 
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(337. Floyd verſus Buckland. 


Maſter of te "HE Plaintif having a Houſe in Monmouth-ſtreet, d- 

Rolls. greed with the Defendant fo2 a Piece of G2ound ad- 

Statute of joining, to take a Leaſe of him koz as long Time as he 

Frauds and had in the Pouſe; and thercupon the Plaintiff entered 

Ferjuries. upon the G20und and built a Mall, and made a Gault, 

&c. fox Conventency of his Houſe, and when he had fo 

Done, the Defendant refuſed to make him a Leaſe ; where: 
upon the Platntiff pzeferred his Bill to have an Execu⸗ 
tion of the Agreement, that the Dekendant might mate 
htm a Leaſe. 

The Defendant pleaded the Statute of Frauds and Per- 
juries, the Agreement being only by Parol, and no g. 
greement in Writing ; his Plea was over-ruled by the 
Lo2d Keeper, and the Cauſe coming now to Hearing befo2c 

the Paſter of the Rolls, he decreed the Oekendant to per⸗ 
fozm the Agreement and to pay Coffs; and ſaid the Sta- 
tute was not made to encourage Frauds and Cheats; and 
the Plaintiff having laid out his Money in Purſuance of 


the Agreement and taken Poſteſſion of the Land, the £r- 
| $ kendant 
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fendant ought to erecute a Leaſe fo2 as long Time ds 

the Plaintiff had in his Houſe. And the Caſe of one 

Butcher was cited, where a Parol Agreement was decreed», | _ 
Poſſeſſion being delivered in Purſuance of it; and likewile FE” 
a Caſe decreed by the Loꝛd Nottingham, where a Deed was 

ſealed fo2 Security of Yoney bozrowed, and the Deed be- 

ing abſolute, the Oekendant pꝛomiſed to ſeal a Defeazance, 

and afterwards refuſing, a Bill was pzeferred to compel 

him, and though he inſiſted upon the Statute of Frauds 

and Perjuries, he was decreed to ſeal a Defeazance, tho 

there was no Agreement tn Cirtting koz that Purpoſe, 


Popham verſus Banfield. (15 


T HE Y all delivered their Opinions ſeriatim, that it was Lord Keeper, 
but an Eftate fo; Life, and the Reaſon they went dl, 72% | 
upon was, becauſe it is erp2eſsly deviſed fo; Life, and Rolls. 
being lo ſhall never be enlarged by Implication, although 1 
by expꝛels Wows it might; as where an Eſtate is de el. 
viſed to A. fo: Life, the Remainder to the Heirs of his Ante Cal 
Body, this is an Eſfate:Tail by erpzeſs Mozds. And 1 434. 
here did not appear any Intent of the Teſtatoz, to make Rayn. 28. 
it an Eſfate-Tail ; foz the Wozds, If he died without Heir 
Male of his Body, ate applicable to what went befoze, that 
is to ſay, uch Heirs Hale as he had limited it to befoze, 
£02 none could take as firſt o2 ſecond Son, but ſuch as was 
Heir Male at the Time he was to take; ſo that im com- 
mon Parlance it was an Intail, and was ſo called, and 
the Wows were true in a relative Senſe, but not in an 
abſolute Senſe. 
And as fo2 what was alledged, that a Poſthumous Son 
would by this Means be defeated ; admitting that to be ſo, 
the Inconventence would be greater the other wap; foz it 
it were conſtrued to be an Eſtate⸗Tail, it would be in the 
Power of the firſt Son, when he comes into Poſſeſſion, to 
var all the Remainders by a Recovery. 
And though it be called an Eſtate-Cafl in the Codicil, 
that will not make it ſo in Caſe it were not ſo befoze, 
fo? a falſe Recital will never alter an Eſtate from what 2 Vent. 57: 
And the Lozd Keeper and Maſſer of the Nolls were of 
Opinion, That the Poſthumous Son could not be defeat- 


ed in this Caſe, becauſe the legal Eſtate in the Truſtees 
would ſuppozt it. 5 


2 22 And 
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And as to $anday 's Caſe 4 Co. where it was ſaid an E: 
ſfate-Tatl was cteated by Implication there was no ex⸗ 
p2eſs Eſfate limited fo2 Life, but limited generally, which 
though of it ſelf ft would have carried only an Eſtate fo? 
| Life, yet it was capable of being inlarged by Implication. 

z Jones 114. And Holt ſaid, the Caſe of Liſle and Grey, which is ſaid 
= -. in 2 Jones 114 td be reverſed in the Exchequer Chamber, 
| | was not reverſed, but affirmed; and ſo it appeared upon 
|| the Roll, which he had cauſed to be ſearched. - 
The Lo2D Keeper ſaid, where an Eſtate was created by 
Implication, it muſt be a neceſſary Implication, as a Devile 
to the Peir after the Death of the CUtfe, the Mike takes 
an Eſtate fo2 Life by Implication of Neceflity, becauſe it is 
| > plain his Intent was, that the Peir ſhould not have it till 
| after her Death. 
= They all agreed that Alexander Popham had only an Er 
ſtate mM __ and * an Ettate⸗ Call. 


(339. Tf was cited by Dobbins as. a Caſe now ſettled, upon 
* Ll hall Conſideration had of all the fozmer Caſes by this Low 
4 | ke Keeper, in a Cauſe between Herbert and Herbert, that 
Or! Pay where Lands were deviſed foz Payment of Debts ann 
- Legacies, Legacics, that the Debts being ſuch as had no Lien upon the 
Ante Caſe Land, as Debts by Simple Contract, &c. the Debts ſhould 
3 Rep. C. Dave no Pyeeference ; but if there be not ſufficient to pay all, 
"0 ge they ſhall be paid in P2opoztton, although it was otherwiſe 
held in the Lozd Nottingham's Time, who uſed always to 
fay, that a Man ought to be Juſt befoze he was Boun⸗ 
tiful ; and fo the Courſe of Equity ſeems ſince that Time 
to be fo _—_ 


e r 
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Gerard verſus Gerard. 


himſelf fo2 Life, and then to his Lady fo2 Life, and 
fo to His firſt and other Sons in Tail; and if he ſhould 
have no Iſſue Male living at the Time of his Deceaſe, 
then to the Uſe of Truſtees ko: Five hundzed Pears, 
upon Truſt to raiſe Five thouſand Pounds fo2 ſuch If- 
ſue Female; ik but one, at her Age of Twenty-one Pears 


02 Day of Marriage, which ſhould firſt happen after the 


'Deceaſe of Sir Charles and his Lady; fo as that ik ſach 
Marriage was had in the Life⸗time, ok her Parents oz 
Ozand parents, the ſame ſhould be had with the Content of 
the Parents 02 Sꝛandparents. 

Sir Ch. Gerard died, and the Daughter arrived at the 
Age of Twenty-one Pears in his Life-time, and mp 
Lady, the Mother, fs ſtill wing; and the Daughter pze⸗ 
ferred her Bill fo2 to have her Poztion raiſed. 

It was objeted by the Defendant's Counſel, That this 
ought not to be raiſed till after the Oeceaſe of my Lady, be- 


cauſe this Term did not take Effet in Poſſeſſion till after 


ber Death, and it is appointed to be taiſed out of theRents 


and Pꝛofits, &c. and if it might be raiſed in the Life-timeof 


the 


(340. 


IR Ch. Getard of Harrow, upon his Marriage with Lord Keeper. 
the Duke of Somerſer'g Siſter, and Four thouſand A when 
Pounds Poztion, ſettles an Eſtate to the Uſe of **: 
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(341-) | 


Perſonal Eſtate 
in Aid of a 
Legatee. : | 
Foſt Caſ. 347. after his Debts and Legacies paid: And the Queſtion was, 


Gerard did not pay it. 


the Mother, it might ſo have been in the Like⸗time of the 
Father, which would be very unreaſonable. 

But to that it was anſwered, and held by the Court, That 
in this Caſe it could not be pꝛetended to be raiſed in the 
Lifetime of the Father, becauſe the Term, which was the 


Fund to raiſe it, reſted in Contingency till after the Death 


of the Father, berauſe the Term was to veſt upon his dying 
without Je Male, and his leaving Iſlue Female; but 
where a Term did veſt, tho? it was in Reverſion after the 
Deeceaſe of the Father, yet when the Money was made pay: 
able at a certain Time, as at the Age of Twenty-one oz 
Marriage, there it had been decreed to be ratſed even in the 
Life-time of the Father; and ſo it was in the Caſe of my 
Lozd Tracy: And a Caſe of Heliard and Jones was cited, 
where it was fo reſolved in an Appeal to the Houſe of Lozds, 
And altho' the firſt Clauſe foꝛ Payment of the Poztton, had 
it ſtood ſingle, had been pꝛetty plain that it could not have 
been paid till after the Deceaſe of the Father and Mother, 


pet by the ſubſequent Mozds it ſeems to be intended, that 
it ſhould have been paid in their Life-time, upon Marriage, 


in caſe ſuch Marriage was had with Conſent: And ſo the In⸗ 
tent appearing upon the whole Deed, and being fo2 a Poz⸗ 
tion, it was oꝛdered to be raiſed by Sale, in caſe Str Ch. 


”— 


Anonymus. 
' A MAN having pawned a Jewel koꝛ a Sum of Boney, de⸗ 
viſed the Jewel to B. and made C. his Erecutoz, and 
gave him all his Goods, Chattels and perſonal Eſtate, 


Whether B. ſhould pay the Debt fo2 which the Jewel was 
pawned, - oz whether it ſhould be patd out of the perſonal 
Eſtate by the Erecuto2 ? And decreed that it ould be paid 
- out of the perſonal Eſtate, and that the Legatee ſhould have 
the Jewel diſcharged of it. This Decree was afterwards af- 
firmed in the Houſe of Lozds, come dict' fuit per Crawford, 
who was of Countel in it, a Scotch Cauſe, 
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| Dimock's Caſe. 


Als So FF e. A. Vas. . 


divers Remainders over; afterwards there was a 


Term fo2 One Thouſand Pears, created of the Mano? by 


Act of Parliament, which was veſted in Serfeant Rawlinſon, 

by wap of Moꝛtgage, , fo2 ſecuring 2300 l. which Term was 
by the Act p2ecedent to take Place befoze my Lady's Eſtate. 
Sir H. Hob. dying, his Lady became intitled unto the 
Manon, and ſold the next P2eſentation to M2, Dimock (who 


took the G2ant in the Mame of Serjeant Selby and My, Ken- 


dall) foꝛ 100 l. which was paid to my Lady; and Serjeant 
Rawlinſon joined with my Lady in the G2ant, becauſe the 


Eſtate in Law was in him by Uittue of the Ad of Parlia- 


ment: In the Gꝛant there was a P2oviſo, that if my Lady 
died befoze the Church became void, ſo that the Gzantee 


could have no Fruit of the Szant, that the 1001. was to be 


paid back again. 


Mp Lady being dead, the Church became void, and the 


Son of Sir H. Hobart prefers his Bill to have the Prefenta: 
1 and his Clerk admitted. 


4A And 


(342. 


| Manor; fo which an Advowſon was Appendant, was 157 Keeper 
ſettled to Sir H. Hobart fo2 Life; Remainder to his 4dvowſen 


Lady fo2 Life, Remainder to their firſt Son, with 12. 
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And decreed, that the Gzantees ſhould pzeſent his Clerk, 
becauſe a Moztgagee is but a Truſtee fo2 the Moztgagoꝛ 


when his Boney is paid; and ſo he is fo2 the Overplus of 


the moꝛtgaged Eſtate moze than his Money; and an Advow⸗ 
fon being a Thing that ytefds no Pꝛoſit when the Church is 
void, it was decreed, in the Caſe of Colonel Jory and Pz. 
Cocks, that the Hoꝛtgageg ſhall have the Nomination of the 
Clerk, if the Etzur eh became vold, end the Pozegagee ſhall 


preſent him, becauſe if the Moꝛtgagte ſhould pꝛelent, he can 


(343-) 


Lord Keeper. 


Debts in what 


Order to be 
paid. 


make no P2ofit of it, and ſo it will not fink the Debt, no? 
can he account fo? it; and that is the Keaſon that a Guar- 


dian ſhall not p2eſent, but the Infant himſelf all. 


Simons verſus Simons. 


T* a Cauſe depending in Chancery concerning the Jay: 
ment of Sir William Baſſztt's Debts, there being ſeveral 
Debts due by Moꝛtgages and Judgments, and not being ſuf: 
fictent to pay all, the Queſtion was whether the Moꝛtgages 
ſhould be pꝛekerred befo2e the Judgments? And the Cauſe 
being heard befoze the Maſter of the Rolls, he decreed the 
Payment of the Mo2tgages befoze the Judgments ; and the 


"Decree was ſigned and inrolled: Whereupon there was 
afterwards an Appeal to the Houfe of Lo2ds; and they re- 
'verſed the Decree, and o2dered that they ſhould be paid p2o- 


milcuoufly, accoꝛding to their Pꝛiozity: And fo it is now 


Note; This Cale J had Ex relatione M2. Swinborne. TY 


N. B. This Queſtion muſt be intended of puiſne MWo2t- 
rages and Judgments; fo2 as to the firff Maztgage and 


Judgment, it never was a. Queſtion, but that the firſt will 
take Place, becauſe the firſt hathalegal Right, and ſtands in 
no Need of the Aid of a Court of Equity. / 
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BILL was preferred againſt a Purchaſer, fo2 Dil: Lord Keeper. 
-:Lovery of a Truſt, and charged that the Truſt ap- Purchaſer not 
- peared inhis Purchaſe Deeds. The Defendant by is p-otuce bis 
his Anſwer denied any Notice of the Truſt, and 
allo dented that there was any Mentton of it in any of his 
Purchaſe Deeds. The Plaintiff replied to his Anſwer, and 
the Cauſe befng at Hearing, the Queſtion was, Whether 
the Oetendant ſhould be;compelled to p2oditce his Purchaſe 
Deeds? It was inſiſted fo2 the Plaintiff, that he having re- 
plied to the Auſiner, it could not now be taken fo2 true, but 
heought to pꝛove the Truth of it as in other Cafes, which in 
this Caſe could be no otherwiſe than by p2zoducing the 
Deeds. On the Defendant's Part it was inſiſted, that if 
this (ſhould once be admitted, it would be an Artifice to com⸗ 
pel-all Purchaſers to ſhew their Deeds, and thereby. to er⸗ 
pole their Titles. The Loꝛd Keeper was poſitive, That he 
would never compel a Purchaſer to expoſe his Title in this 
Court; and that the Court had always taken Care to pꝛo⸗ 
tet them, where they Cwear themſelves Purchaſers without 
Notice of a Truſt oꝛ Jncumbzance. The Maſter of the Rolls 
ſeemed to doubt, and ſaid it was a Caſe of great Moment 
either Way ; fo2 as on the one Þand a Purchaſer may be 
expoſed, Co on the other Hand, altho a Purchaſerhath Mo⸗ 
tice of a Truſt oz an Incumbzance in his Deeds, yet if he 
will twear boldly, there is no (lay to come at it. It was pꝛo⸗ 
poſed fo; a middle Way, that the Defendant might pzoduce 
his Deeds, ſo as to be looked into by the Court, oz by a 
Paſter: But the Lozd-Reeper would not oder it, * 


"De Term 8. Mich, 1704. 


Notice. 


(345.0 


Lord Keepek. 


Executor to 
diſtribute. 


In this Caſe it was aid by the Maſter of the Rolls, that 
Notice to the Attoznep, Solicitoz, o2 Agent, ik pꝛoved, is 
good Notice to the n 1 


Cooke verſus Wadies 


T HE Queſtion upon the Will of 9)s. dare Jas was, 
She made her ill and the Dekendant her Erecutoz, 
and gave him 20 l. to buy him Mourning; and the Queſtion 
was, Whether this was ſuch a Deviſe to him as ſhould ex⸗ 
clude him from the Reſidye of the perſonal Eſtate, ſo that it 


N ar 


ſhould go by Tay of Diſtribution to the next of Kin; the 


Plaintiff's Bill being fo Diſtribution. . 


It was admitted in this Cale, it nd Part bf the perſonal | 


Eſtate be deviſed to the Executoz, altho' there be no Deviſe 


ok the Reſiduum, he ſhall have it: And Sir Sebaſtian Smith's 


Caſe was cited fo2 the Dekendant, where a Man had made 


hig CAill, and deviſed:all his Books except Twelve, which 


5 his Exetutoꝛ Gould choole: Andeit was adjudged that ould 
not bar the Exccuto2 of the Reſiduum, but it was not an ex⸗ 


pꝛeſs Gift, but an Exception oft of what he had given, 


which would by Tonfequenoe have fallen into the perſonal 
and in this Taſe it was atfevied, That this was not a 


Bequeſt of any Thing to the Executoz of any moze than 


346.) 


Lord Keeper. 


Perſonal Eſtate 
in Aid of che 


Real. 


what was to be ſpent upon Mourning, and fo ought not to 
exclude him, it being ns Peoũit to him, but to pay Relpet | 
* the deceaſlen. 


But decreed, that this was a Bar to the Executoz, kor 


that it is a Gift to him of that Sum, and he may lap out 
what he: pleaſeth of it in Mourning; and detreed al he 


mut account wi it to yu next of Kin. 


| Biſop wle Sp 


A. Deviſes all his perlonal Eftate to B. and deviſeth an 
Eſtate in Fee, which was'md2tgaged fo 300 l. to C. 


And the Queſtion was, Whether this Debt upon the real 


Eſtate ſhould be paid and diſcharged out of the perſonal, 0? 


wheryer it muſt go to the Deviſee cum onere? © 


It was agreed in this Caſe, 


iſt, That Heres factus, as well as Hzres natus, tha III have 


5 Wu of the-perſonal Eſtate in Eaſe of the teal. 


p TTT 
2 RE UL eg . „ 
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i. 


at. 


— 


2dly, Chat a ſpecifick Legacy ſhall never be taken away, to 
be applied in Aid of the real Eſtate. 


3dly, That where any Debrs oꝛ Legacies are to be left un- Jae d, 
pald, then the perſonal Eſtate ſhall never be taken away, to 28; 
be applied in Caſe of the real Eſtate: But fn this Caſe it 
was inſiſted, that here being a Deviſe of all the perſonal 
Eſtate, the Deviſee ſhould be in the ſame Caſe with an Exe⸗ 
cuto2 82 Admtniſfrato!, | 
But the Lo2d Keeper decreed, that the perſonal Eſfate 
ſhould not be applied in this Caſe, fo? ſince the Teſtatoꝛ had 
deviſed it to him, he ſaw no Equity to take it away, and ap- 
ply it in Eaſe of the Deviſee of the real Eſtate. © 
But ſome others ſeemed to be of a contrary Opinion, 
becauſe tn every Mo2tgage there ts a Covenant fo2 Payment 
of the Money, which makes it a Oebt, and recoverable out 
of the perſonal Eſtate, and took a Diffintion between a 


VYo2tgage with ſuch a Covenant, anda Pawn fo? a Debt 
where there is no Covenant to pay Boney, 


* 
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* 


Hawes verſus Warner. (34700 


Having moztgaged the Bans? of S. deviſeth the Lord Keeper. 
laid Mano to B. and aftermards deviſeth all his pertbnal Eſtate 
Goods, Chattels, and perſonal Estate to C. his in Aid of the 
® Debts and Legacies being auen paid thereout: _ 
And the Queſtion was, C t B. ſhould take the mo2t- 3, %s. 
43 gaged 
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gaged Lands, oꝛ whether the Moztgage ſhould be diſcharged 
out of the perſonal Eſtate? And the Loꝛd Keeper took Time 

do conſider of it, this differing from Bithop's Caſe next bc- 
faze, by Reaſon of theſe TWo2ds, My Debts and Legacies being 

_ firſt paid thereout. The Lo2d Keeper took two oz thee Days 
Time to conſider of ff, and gave his Opinion, That the per- 
ſonal Eſtate ought to be applied to pay off the Debt upon 
Moꝛtgage; and his Legactes and Debts being firſt patd, 
Gould extend to Debts upon Moztgage; and decreed ac 
coꝛdingly. 


(348.) ; E Anonymus. 


Lord Keeper. J AND was deviſed to the Hefr at Law, paping a Sum 
Trait. and nat of Money to B. It was held in this Cale, that paying 
2 Condition. did not make a Condition, becauſe no one could enter fo? 
: the Condition bꝛoken but the DOeviſee himſelk; but this 
would be a Truſt upon the Land fo2 ratſing the Mone, and 
if a Purchaſer had Motice of the Ti, he ſhould be affeceg 
with it; but as this Caſe is, if the Heir (ould {ell to a Pur⸗ 
chaſer without Motice of the Mill, (as he might make a 
Title without the Mill, being Deir at Law) the Money 
might be loſt; and therefoze the Ponep being not payable 
„ until ſome Pears hence, the Peir was decreed to give Se- 
curity, by moztgaging the Eſtate. And in this Caſe it was 
laid, that where there is an Agreement between Parties 
__ be Upon a Security, that this Court will never cauſe the Party 
8 to give further Security; but where there is a Truſt fo? 
raiſing Money, and the Eſtate is like to be waſted, this 
Court will infozce the giving of Security, lo that the Truft 
may not be defeated $ And the Loꝛd Kgeper laid he had known 
= Spiritual Court refuſe AdminMgation to the next of 
Kin, where it appeared to them tha was a Spendthzikt, 
Truſt. and like to waſte the Eſtate : And fnFhis Caſe it was ſaid, 
that in Caſe the Oeviſe were to a anger paying 1001. 
to A. that this makes a Condition, andKthat the Meir may 
enter fo2 the B2each of it; but when He hath entered, he 
hall be a Truſtee, ſo far as to ſecure the 100. 


349. A Woman Tenant in Tail, after Poſſibility of Iſſue ex⸗ 
Maſter of the tint, was reſtrained from . CUaſte in pul⸗ 


Roll. ing down Houſes, 02 in cutting down Trees, which ſtood 
2 in Defence of the Houle, and Fruit-trees in the Garden; but 
E Caſe 61. | 5 4+ fo; 


* 
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fo2 ſome Turrets of Trees, which ſtood a Land's Length oz 
two from the Court, would grant no Injunckion, becauſe ſhe 
had by Law Power to commit Waſte; and yet notwithſtand- 


ing, the was reſtrained in the Particulars afozeſaid, becauſe 
that ſeems to be malicious. 


279 


Ihe Lord Cornwallis's Caſe. (350.) 
Sl a. Ferns BST. „„ ; | 
He . Le G65 2- .. 


bo Lo2D Cornwallis, upon his Marriage with Sir Ste. Lord Keeper. 
phen Fox's Daughter, veſted a Term in Truſtees upon Ats, 
Truſt to ratſe 3000 l. fo? younger Childzen, and 30001. + 26 to raiſe 
moꝛe fo2 ſuch Ales and Purpoſes as he ſhould appoint: De Aue Gu 
appoints 3000 J. to be raiſed fo2 his Daughter, and the other 334. 
Z ooo J. he appointed to be raiſed, and by his Will gave the 
laſt 3000 l. to his Daughter alſo, and died. 

The Creditoꝛs pꝛekerred a Bill to have the laſt zooo 1. ap⸗ 
plied as Allets towards Payment of their Debts, which 
was the only Queſtion in the Caſe. PN 

And in this Cale it was decreed, That the faſt 3000 1. 
ſhould be Aﬀets ; fo2 he having appointed it to be raiſed, it 
was in the Nature of his perſonal Eſtate, and the Debts 
ſhould take Place befoze the Legacy given to his Daughter. 


But in this Caſe it was held, That if a Man who hath . 2 . 


Power to raiſe Yoney dies in Oebt, having made na 72 
Appointment koz raiſing it, the Crevitazs cannot mage 
this Allets, and raiſe the Money purſuant to the Power; 

but in the Caſe in Queſtion, the Money was appointed ta 

be raiſed, which made the Difference. 


Bright verſus Smith. (3510 


DY. the Cuſtom of London, if a Freeman hath advanced Mater of the 
| a Child in his Life-time, and it appears by his Will, r ip 
02 by any (Writing what the Sum advanced ts, and that the ou 
Sum advanced ts leſs than the cuſtomary Share doth Cm of 
amount unto, ſuch Child fo advanced may come in koz a orphans. 
cuſtomary Share, bzinging the Sum fo advanced in Hotch- 


pot: But if it doth not appear what the Advancement is, 
then the Advancement is a Bar of the cuſtoinary Share. 


The Caſe here was, that the Father of the Plaintiff and Ante Caſe 63. 
Dekendant in his Will takes Motice that he had advanced 
the Plaintiff in his Like⸗time, by giving her zool. and up⸗ 


wards, 
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wards, and thereupon gives her five Shillings only by 
his (ill: And the Aueſtion was, CUhether this ſhall be 
taken to be ſtich a certain Sum appearing in CUriting, 
that (he may put it in Hotchpot, and come in fo? her cu⸗ 
ſtomary Share, by Reaſon of the Wozd Upwards, which, 
as it was laid, made it very uncertain; but decreed that 
this was a certain Sum appearing in Writing, and he 
would take it to be zoo l. only t And altho' it was laid, that 
by the TUozd Vpwards it might be taken to be $5001. oz 
1000 l. the Maſter of the Rolls ſatd it could not be fo in- 
' tended here, but that it might be intended a little moze, 
and fo little, that the Teſfato2 did not well know, and de 
minimis non curat Lex Mote; it was ſuppoſed that the 
CWlow Upwards was tnſerted purpoſely to make it uncer- 
tain, which made it look like a Trick; but if he had taken 
Notice that he had advanced his Daughter, and not ſaid 
what, ſhe had been barred ; but here it was decreed, that 
the ſhould come in fo2 her Share, bzinging the 3001. in 


Hotchpot. 
— — — 1 * 9 
| a | 1 : 2 C; | 
© 
| . 
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G32) s .ett werſus Whitmore. 
Loid Keeper. EE Plaintiff and other Creditoꝛs of William Whit. 
—— more deceaſed, /pzefer a Bill againſt the Defendant 
Frauds and Jo. Whitmore fo; a Diſcovery of Aﬀets: And the 
Perxjuries. 


only Queſtion was, Whether a Term which was 
eee, teens aſſigned 
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-Uened to Jo. Whitmore, was in Truſt fo2 William? The Cale 


was, 

Sir Samuel Clarke being ſeiſed in Fee of the Reverſion 
of the Lands in Queſtion, erpetant upon the Death 0 
Margaret Mumpford who was Tenant fo? Life, made a Leaſe 

fo2 soo Pears by way of WYoztgage, to commence upon 
the Death of Margaret Mumpford ; afterwards William Whit- 
more agrees with Sir Samuel Clarke fo the Purchaſe of the 
Reverſion, and the Term was aſligned to the Defen- 


dant, William Whitmore, 16 May, and the Fee was con⸗ 
veped to William Whitmore 17 May: In the Conveyance of 
the Fee the Conſideration is mention cd to be paid by 


John and William, but there was a Concurrence -of many 
bother Circumſtances, whereby it plainly appeared that 
John Whitmore was only a Truſtee fo: William, and that 
the Term was intended to attend the Inheritance, but 
no Declaration of Truſt fn CUriting ; and the Defen- 
dant having denied the Truſt by his Anſwer, the Que- 
ſtion was, Whether any Decree could be made by Rea- 
ſon of the Statute ? And it was ſatd foz the Plaintiff that 
this Court had in ſeveral Caſes, where there was no 
Writing, cauſed the Execution of an Agreement; as where 


an Agreement was in Part executed, as where a Tenant had Ante Caſe 


taken a Leaſe, but no Writing ſigned, and Poſſeſſion had 337. 


been delivered, and the Tenant had laid out his Money in 
Stock, 02 where he had laid out Money in Building, the 
Court hath compelled the making of the Leaſe ; and ſo in 
the Lo2d Nottingham's Time, where the Jurchaſe Money 
was paid, and the Deeds refuſed to be ſealed, he decrced 


the Sealing of them; and ſo if a Moꝛztgagee refuſe to Poſt Cal 356. 


ſeal a Defeazance, he hath been decreed to do it. 

The Reaſon in the two firſt Caſes is, becauſe the 9- 
greement was in Part executed, and in the two laſt Caſes 
there was apparent Fraud ; tut in this Caſe, tho* the 
Lozd Keeper declared he was fully ſatisfied that it was 
intended a Truſt, yet there being no TUriting to declare it, 
he was not ſatisfied to do it in Oppoſition to the very Let: 
ter of the Statute, unleſs they could ſhew him ſome Pꝛete· 
dents, and fo took Time to conũder. 


4.5 246 . Nor- 


1 
1 
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(353.0 Norbone's Caſe. 


Lord Keeper, PHE Lord Ulifcount Hereford, upon his Bartiage with 


water of the 1 the Lady Bacons's Gzandaughter, agreed to ſettle 300 
Baron and Per Ann. in Suffolk, and a Rent- Charge | of 500 J. Per Ann. 
Feme. iſſuing out of Lands tn Worceſterſhire fo; a Jotnture. Upon 


Chose in Ac- the Treaty, her Foztune was p2opofed to amount to 19000), 
Ame Cie Which confiffed of ſeveral Particulars, and one whereof 


78, 284.c. Was 13501. which was in my Lady Bacons's Hands, and 


310, 331. was by her put out upon a Moꝛztgage; ſome Items of the 


3 eſtimated at 16000 l. | 
The Lord Hereford dying, the Oueſtton was, Chether 
this 13501. being a Chofe in Action, ſhould ſurvive to the 
Mike, oꝛ go to the Executoz of the Þugband? ( 
And the Court was of Opinion that it ſhould go to the 
Cxeeuts? of the Þugband, by Reaſon it was under Conſi⸗ 
Deration, as Part of the Yarriage-Poztion fo2 which the 
Jofnture was made, and the Jointure was adequate to the 
JPo2tion ; and it woufd be nnreaſonable that the Mike 
ſhould: have the Jointure and her Poztion too. It was 
admitted that where no Agreement is made upon Parri⸗ 
age, all the Choſes in Aion ſurvive to the Wife, notwith⸗ 
ftanding that ſhe hach the Dower; but here the Agree- 
ment impo2ted that the Husband was to have the Poztion, 
And it was laid this Cafe was the ſtronger, becauſe it 
map be a Queſtion whether this were a Choſe in Action; 
foz being once Money in the Gzandmother's Hands, the 
Maſter ok the Rolls was of Opinion that it was not in 
the Power of the Gꝛandmother, who was Guardian, to turn 
it ints a Choſe in Aſtion, no moze than a Guardian 02 
Truſtee can turn Money into Land, ſo as to male it go 
to the: peir inſtead ok the Executoz. 
Qu. Pow to reconcile this Cale to the Caſe of Rud- 
yerd and Nerne, ante Caſe 331. which Cafe was cited; but 
the Loꝛd Keeper took no Motite of it when he gave Judg⸗ 
ment. 


tion being ſuppoſed to be bad Debts, the real Poztion 


Fel- 
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Fellows verſus Owen, Mitchell & ux and his 6 
Children, Defendants. TE 


I PON the Marriage of the Defendant, Mz. Mitchell in Lord Keeper, 


Conſideration of 1800 l. Poxtfon, M2. Mitchell afſigh- _ of the 


ed a Yoztgage to the Plaintiff Fellows and the Defendant 


Owen, upon Truſt that 2000 1. ſhould be paid to the Plain. an ane 


join in a Re- 


tiff and Dekendant Owen, to be put out at Intereſt, oz ceipt, each an- 
laid out in the Purchaſe of Lands, by the Appꝛobation of dern for 
the Defendant Mitchell, upon Truſt that the Defendant pon ca 3:6. 
Mitchell the Pusband ſheuld have the Intereſt and Rents. 
during his Life, and after his Deceafe, in cafe his Mike 
ſhould ſurvive him, that ſhe ſhould have the Diſpoſition of 
the ſaid Money oꝛ Lands as ſhe ſhoutd think fit; and if ſhe 
made no Diſpoſition, then to the Ale of alt their Chitdzen 
equally ; und if there ſhould be no Diſpoſition, noꝛ any 
Childzen, then to go to the Executozs oz Adminiſtrato2 of 
the Hugsband. 5 
The 20001. was paid to the Plaintiff and Defendant 
Owen, in Purſuance of the Marriage Agreement, and they 
VPined in a Receipt fo the Boney ;/ but the Plaintiff re⸗ 
ceibed 1000 l. of it, and the Defendant Owen the other 
1000 l. and Mitchell the Pusband was pꝛeſent when the 
Money was ſo paid; Owen pꝛoving inſolvent, By. Fellows 
pꝛeferved his Bill, that paying the 1000 1: which he received 
he might be diſcharged of the Truſt; and the only Que: 
ſtion was, Whether the Plaintiff having joined in the 
Receipt fo2 the whole 2000 l. ſhould not be anſwerable es 
well fo? the 10001. which was paid to the Defendant Owen, 
as fo2 that which was paid to himſelf? _ 
It was inſiſled thut the Money being pald to the De- 
kendant Owen, in the Pꝛeſence of the Defendant Mitchell, 
the Pusband, it was an Evidence of his Conſent, he not 
But to that it was anſwered,: that he had denied in his 
Anliwer, that he ever-conſented; and beſides, ik he did con⸗ 
lent, that only could affect his own Intereſt, but ſhould not 
P2ejudice his Mife 02 Childꝛen. | | 
In the pzincipal Point, the Lo2d Keeper and Maſter of 
the Rolls ſeemed: to be both of Opinion, that the Jlain- 
tiff- having joined in the Receipt' he was anſwerable fo2 the 
Whole, altho the 10001. received by Owen was never in his 
Hands; and J cited a Caſe of one Pytts, befoze the Maſter 


of 


— Q— 
——— 
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of the Rolls in Michaelmas Term laſt, where the ſame 
Point was in Queſtien upon a Special Repozt, and after 

he had taken Time to conſider of it, and gave Judgment 
that the two Executozs joining in the Receipt, each cf 
them were anſwerable fo2 the Whole ; but the Counſel fo? 
the Plaintiff inſiſting that there had been Pꝛecedents on 
the other Side, the Lozd Keeper gave them Time to pꝛo⸗ 
duce them, and ſo adjourned the Cauſe, but ozdered to con: 

tinue in the Paper. the a Fs 


Wy ED Lambe werſus Parker. 


Lovd Korpur: M RS. Parker Deviſed the Eſtate in Queſtion fo2 thzee 

Revocation of V Lives, and afterwards made a Leaſe of the ſame E: 

a wil, tate fo2 thiee other Lives; and the Queſtfon was, TUhe: 

ther this Leaſe was a Revocation of the Mill? 

And the Lozd Keeper ſeemed to be of Opinion that it 

was not a Revocation, becauſe the thzee Lives in the Leaſe 

might die befoze the Teſtato2, and then the Deviſe ſhould 

take Place, but was not poſittve, but referred it to the 

Judges of the King's Bench, by Way of a Caſe, to de- 
termine. | : . 

It was agreed that where a Man deviſeth the Fee, and 
after moztgageth in Fee, that this would not be a Re- 
vocation, becauſe there was an Equity of Redemption ſub- 
fiſting, which may be operated upon by the Mill; but in 
this Caſe there is nothing but a mere Poſſibility, fo? the 
Lives in the Will map die befoze the thzee Lives in the 
Leaſe, Et adjournatur, and referred it to the Judges of the 
King's Bench. N 5 


Olcdham verſaus Litchford. 
(356.) | . 2. ern, 


Lord Keeper, -I H E Plaintiff's Bill was fo2 an Annuſty of 401. per 


Statute of Ann. which was given him by Litchford, the Deken⸗ 
Frauds. dant's Brother and CTeſtatoz; the Caſe was, that the Te- 
ſtatoz was making his Will, and amongſt other Things, 

was direting this Gift to the Plaintiff to þbe inſerted in 

his CUill, and the Defendant being pꝛelent, deſired him 

not to put it in his Will, but aid as he was a Chzt- 

ſtrian he would take Care to ſee it paid; and thereupon 

it was omitted in the Will, And the Plaintiff having p2e- 

ferred his Bill fo2 it, it came to Pearing befoze the Ma⸗ 


1 ſtre 
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ſter of the Rolls, and he decreed the Payment of it, and 
that it ſhould be charged upon the Real Eſtate; and now 
upon Appeal it came befoze-the Lozd Keeper, and it was in⸗ 
ſiſted fo2 the Oefendant, that there being a Will in CUrt- 
ting, ſince the Statute of Frauds, &c. nothing could be 
Part of the Mill but what was in Writing, and that no 1 
Exetutoz oꝛ Adminiſtrato2 ſhould. be charged upon any _ 
P2omiſe unleſs it were in TUriting, and that if ft had been J 
in the Mill it would have charged the Defendant no far- 
ther than he had Aﬀets, and therefoze it ought to have 
been decreed out of the Aſſets only, and that there was no 
Colour to charge it upon the Land. 

But the Lozd Keeper was ok Opinion, and decreed that 
the Defendant ſhould pay it, and the Gzound he went up- 
on was, that this was a Fraud upon the Teſtato2 and 
the Legatee; and that, notwithſtanding the Statute of 

_ Frauds and Perjurtes, this Court had relieved fa Caſe 
of a Fraud, altho' there was nothing in Writing to charge 
the Party; as tn the Caſe where a Moztgage Deed was 
ſealed, and the Moztgagee refuſed to ſeal the Defea- An Cak if 

ante; and he cited the Caſe of Dutton and Pool, immedi- 35 a. 7. 7-7: 3/4. 1 
ately after the Statute, where Sir H. Pool was making his 3 2- eee I) 7 — || 1 
Mill, and intended to raiſe Poztions fo2 his younger D102 2 e. Z f. . 
Childzen by felling of Timber; but his eldeſt Son being H. . Hui. 356. 
by deſired him not to cut doun the Timber, becauſe it . 1 
would deface the Eſtate, and he would anſwer the Ga⸗ 
lue of it to his Bꝛothers and Siſters, and thereupon he 
kozboze to cut the Timber, and died; and he reſuſing to make 
good his Pꝛomiſe, Sir R. Dutton, who married one of 
the Waughters, brought his Acton upon the Pꝛomiſe, and 
recovered; but he ſaid he could not decree it a Charge 
upon the Land; but the Paſter of the Volis being in Court, 
fatv the Reaſon he went upan to charge the Land was, be⸗ 
cauſe the Maintenance of a Poo: Scholar was a Charity, 
and was within the Statute of 43 Eliz. of Charitable 
Ales, and it might amount to an Appointment within 
that Statute. 
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(351) Fellows verſus Owen and Mitchell, and his Wife 
and Children. 


MES 1 Dekendant Mitchel married the Plaintiff's Siſter, 
a joint e . and by the Marriage Agreement 20001. was to be de⸗ 
ceipt, and one poſited in the Pands of the Oefendant Owen and the Plain⸗ | 
og inſol- kiff Fellows, to be laid out in a Purchaſe, and in the mean 
Ante Cap. Time to be placed ont at Intereff, in Truſt fo2 the Defen- 
354- dant Mitchel and his Wife and Childzen 2 Acco2ding to the 
Pur pozt of the ſaid Agreement, the 20001. was paid, and 
the Plaintiff Fellows and the Orfendant Owen joined in a Re- 
Leipt foz the whole 20001. but the Plaintiff received 10001. 
and the Defendant Owen the other 10001. and now the De- 
kendant Owen being become inſolvent, the Plaintiff pzeferrd 
hits Bill, that upon Payment of the 10001. only, which he 
received, he might be diſcharged of the Truſt. 
It was inſiſted foz the Oefendant Mitchel, That the Plain⸗ 
tiff having joined in the Recetpt foz the whole 20001. altho' 
he aaually received but 1060 l. yet he ought to be anſwerable 
fo2 the whole. And this was the only Point in Queſtion : 
And a Caſe was cited between Murrell and Pitt, where upon 
a Reference to the Maſter to ſfate the Caſe, it appeared to 
be, that two Executozs having afed jointly in the transfer- 
ring of Eaſt India Stock, that each of them ought to be an⸗ 
ſwerable fo; the whole; and was ſo decreed by the Maſter 
ok the Rolls, Feb. 5. 1704 : | 
The LowKeeper took Time to conſider of it, and deſired 
to be attended with Pꝛecedents; but thought it a very hard 
Caſe that a Truſtee ſhould be anſwerable fo2 moze than he 
received, altho' he joined in the Receipts And it was ſatd, 
that there were Pꝛecedents where it had been held that he 
| ſhould not. Cur? advif. vult. : 5 | 
iz November This Cauſe having received no Determination in the 
1705. Low Keeper Wright's Time, was brought on bekoze the 
Lozd Keeper Cooper, who had been attended with Pꝛece⸗ 
dents on both Sides. 
The Pꝛecedents pꝛoduced fo2 the Platitiff, were Hey ton 
verſus Marriot, and Woodcock verſus Weddall, and Foſter ver- 
ſus Townley, in x Cro. 312. and Bridgman 35. where it was | 
held, That one Truſtee ſhould not anſwer koz the Receipts 
of another. - ; | 
The Pꝛecedents p2zodiiced fo2 the Defendant, were Wid- 


nall verſus Bond and Richards, where the Caſe was, — 
4 | ur 
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burſt deviſed his Eſtate to Lem and Richards in Truſt, ko- 


Payment of his Oebts, and made them Erecuto2s, and they 
ated in the Truſt, and died, and Lem made the Dekendant 
Bond his Executoꝛ, and Richards died, and made the Deken⸗ 
dant Richards his Executo: And at the firſt Hearing ok the 
Caule, it was decreed that all of them ſhould account fo2 the 

ſeveral Receipts of their reſpetive Teſtatozs; but upon 
Rehearing; 20 Jan. 8 W. 3. ft appearing that the Deken⸗ 
dants Teffato2s had afed jointly, it was decreed, That a 


general Account ſhould be taken, and to be jointly anſwer- 
able fo2 what was received. 


Another Caſe of Wilkins verſus Allen, 8 Dec. 3. Anne Reg. 
Altho' Wilkins had received but the leſſer Part of what was 
received, vet that he ſhould be anſwerable fo? the whole which 
was received by his Co⸗Truſtee. 


Another Pꝛecedent was of Mur rel verſus Pitts, befo2e the 


Maſter of the Rolls, where there were two Executozs and Co⸗ 
Truſtees who had joined in the Transfer of Eaſt India Stock, 

and one received 106, one Palk of the Money, and the other 
received 106, the other Half; and this being ſtated in the 


Maſter's Repo2t, and coming to be heard 5 Feb. 3 Ann. Reg. 
his D9taur decreed, that each ſhoutd be anſwerable fo2 the 


But the Low Keeper ſaid, the Pꝛetedents being bath 


Ways, he had no Rule to go by, but to follow thoſe which 
went upon the moſt ſolid Reaſons ; and here it being agreed 
on all Hands, that the Plaintiff Fellows had only one Half of 


the Monep, and that by the Conſent of the Defendant 


Mitchel, and there deing no Colluſion, he thought it very 
hard, that a Truſtee, who acked honeſtlp, ſhould be charged fo? 
moe than he atually received, and ought not to be charged 
with the Receipts of his Co-Truſtee; and thereupon de⸗ 


creed, that upon Payment of his 10001. and Intereſt, he 


Gould be diſcharged, and not anſwerable fo2 what was re: 
ceived by Owen, 1 


(357. b.) 


. Eſtate was deviſed to A. and in caſe ſhe died Lord Keeper. 
without Iſſue, then to B. Reſolved, that the De ile ?erfonal 


Ante Caſe 


over ta, B. is void, and the whole decreed to A. 8 


44, 280. 
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In Curia Cancellariæ. 


Beſt verſus Stamford. 


,  CUoman leiſed of an Eſtate in Fee, makes a Leaſe 
fo2 Soo Pears in Truſt fo2 herſelf, her Erecuto2s 
and Admtniſfrato2s; and being afterwards upon a 
Treaty of Marriage, ſhe and her Truſtees aflign 


this Term in Truft fo2 the Pusband fo2 Life, and after 


his Deceaſe in Truſt fo2 her Life, and afterwards in 


Truſt fo2 their Childꝛen. The Þusband dies, and the Wife 
ſurviving, and having no Iſſue by her firſf husband, mar- 
ries a ſecond husband, and dies: And the Queſtion was be- 
tween the ſecond PusSband and the Heir of the Mike, who 
ſhould have this Term: ? T2 
Fo? the Þusband it was inſiſted, That this was an ab- 
ſfrafed Term carved out of the Inheritance, and declared to 
be in Truſt fo2 the Mike, her Erecuto2s and Adminiftrato?s, 
and ſo when the Limitations in the Marriage Settlement 
were ſpent, it ought to go to the Executoz 62 Adminiſtratoz 


ok the Wife, and that the ſecond Pusband being Adminiſtra- 


to2 to the Wife ought to have it. | 
But per Cur. This Term, in the Creation of it, was a 
Term attendant upon the Inheritance; foz whenever a Man 
is Dwner of the Jnheritance, and intitle tothe Truif of a. 
Term of the ſame Eſtate, the Term will be attendant upon 
the Inheritance, unleſs It be otherwiſe limited; and in this 


=_ Caie, 
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Caſe, when the Husband and Wife are dead without Iue, 

all the Limitations fn the Barriage Settlement are anfwer- 

ed, and the Reſidue of the Term ſhall be attendant upon the 

Inheritance: And he ſaid, in this Caſe it may in ſome Senſe 

be laid, that Kquitas ſequitur Legem ; fo2 at Law, if a Term 

and the Inheritance come into one Hand, the Term is 

merged, and the Eſtate goes to the Heir; ſo in Equity it is 

in the Mature of a Merger, fo2 the Truſt of the Term will 

follow the Inheritance: And he ſaid there was no Difference 

between this Caſe and that of Holt and Holt; fo? there a - -- 0 0 
Man having a long Leaſe bought the Inherttance in the ee e 
Name of Truſtees, it was held that this Term was atten⸗ E — 
dant upon the Inheritance, altho' there was no Declaration ;.., S. . 
of it. And another Caſe of Percival and Zouch was cited to . 5 . a 
the ſame Purpoſe : Indeed when a Term was limited ta 
raiſe 5000 l. fo; a Daughter, and after the Inheritance de- , * 
ſcended to her, and ſhe made her Will, and diſpoſed of the © 
Potion during her Jnfancy, it was there held thts was good 
enough; and that ſhe being Owner of the Inheritance 

and the Term, and having a power to diſpoſe of the Term 
during her Infancy, but not of the Inheritance; it was in 
this Caſe held, that the Oeviſe was good, and that fo2 this 
Purpoſe tt ould be looked upon as a Term abſtrafted from 


the Inheritance. And lo it was held in the Caſe of Thomas Ante Caſs 
and Kemiſh, | b 


Sir John Wolſtenholm verſus Davies. 55 
| 3 Plaintiff having bozrowed 100 1. of the Defen- , 3 
dant's Teſtatoz upon Bond, which was pꝛocured by oe 
Williams, a Scrivener in the Old Bally; when the Bond was ee 1 
ſealed, it was delivered to the Obligee : The Plaintiff paid Ante cac 
ſeveral Pears Intereſt to Williams the Scrivener, and 50 J. 287, 31. 


Part of the pzincipal Money, which the Scrivener paid to 


the Obligee, but the laſt 50 J. of the pzincipal Boney being 
paid to the Scrtvener, he bꝛoke bekoze he paid it to the Obli⸗ 
gee; and the Queſtion was, Chether Sir Jo. W. the Plain⸗ 
tiff was to loſe the Money, o2 the Dbligee? And the Maſter 
of the Rolls ſaid, that it was the conſfant Rule of this 
Court, that if the Party, to whom the Security was made, 
truſted his Security tn the Hands of the Scrivener, that 
Payment to the Scrivener was good Payment, but if he 
took the Security into his own Reeping, Paytnent to the 
Scrivener would not be good Payment, unleſs it could be 


4 E — 
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fo At the Rolls. 


| Equitable Se- 
curities, which 
preferred. 


pꝛoved that the Strivener had Authozity from the Party to 


receive it: And altho' in this Caſe the Scrivener had receiv⸗ 
ed the Intereſt and Part of the Pꝛincipal, and paid it to the 
Obligee, pet that did not imply that he had any Authozity to 
receive it; but as long as he paid it over, all was well, and 
any one elſe might have carried to the Party as well as he; 
and the Plaintiff not pꝛoving that the Scrivener had any Au- 
_ thozity from the Obligee to receive, he was fo2ced to pay 
the laſt 50 J. again, altho' the Haſter ok the Rolls declared 
that he thought it a very hard Cale. 


Brotherton verſus Hett. 


E was held, that of equitable Securities, that which is 
p2f02 in Time ſhall have the Pꝛekerence; as where there is 
a firſt, ſecond and third Wo2tgage, the ſecond Yoztgage ſhall 
have the Pꝛekerence of the third, ik they are bꝛoͤught all 
befo2e the Court; but ik the laſt Moztgagee get the legal 
_ Effate bekoze any Bill p2eferred, that will have the Pꝛe⸗ 
er of all the pꝛioz Poꝛztgages which have not the legal 
ate. 

But that which made the Difficulty in this Cate was, that 
the firſt Moztgagee, when the third Moꝛztgagee lent his Mo⸗ 
ney, had declared that he would, after the Payment of his 
own Monep, ſtand ſeiſed of the moꝛtgaged Eſtate in Truſt fo2 
ſecuring his Money, which he had not done to the ſecond 
Mopꝛtgagee: And the Queftfon was, Whether this had not 
put the third Moꝛztgagee in a better Condition than the ſe- 


cond: And ok this Point the Maſter ok the Rolls toon 


Time to conſider, but ſeemed to be of Opinion that this 
would not alter the Caſe, becauſe the firſt Moztgagee had 


nothing to do with the Eſtate, after his own Money ſatis 


fied; but if he had joined with the Moꝛtgagoꝛ in transferring 
the Mortgage fo ſecuring his own Money, and the Money 
of the third W e this would have altered the Cale. 


Cur. ad viſare vult. 
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Sir Charles Orby verſus Dom. Moone. | 


- 03613). 


Ch. J. Holt, 
Ch. J. Trevor. 


—"T\HE Earl of Macclesfield by a Settlement of his Lord Keeper. 
Eſtate limited his Eſtate to the Lo2d Brandon © / 


fo2 Life, Remainder to Fitz-Gerrard, his pounger 

Pzother ko; Life, and limited a Term to Tru- 
ſtees, upon Truſt by Moztgage oz Sale to raiſe 12000 l. viz. 
8000]. fo2 the Lozd Brandon Gerrard, and 4000 l. foꝛ Fitz- 


Gerrard, Remainder to his own Right Þeirs, with a Power 


to the Loꝛd Brandon and Fitz-Gerrard, when in Poſſeſſion, to let 


Leaſes of Lands uſually let at the antient and accuſtom- 


1 Rents, and of other Lands at the beſt imp2zoved 
ents. 

The Lozd Macklesfield deviſed all his Eſtate, Real and 
Perſonal, to the -Lo2zd Moone,. and made him Executoz. 

Fitz-Gerrard upon his Death⸗Bed made a Leaſe, being 
in Poſſeſſion, to Truſtees of all his Yanozs, Meſſuages, 
Lands and Tenements, which he had any Power to de⸗ 
viſe, rendung therekoze fo2 the Lands uſually let the old 
and accuſfomed Rents, and fo2 the other Lands, the beſt 


impzoved Rents that could be got fo2 the ſame. The 


 Lo2d Brandon being dead, Fitz-Gerrard was in Poſſeſſion of 
the Eſtate fo2 ſome Time. Here aroſe thee Queſtions. 


iſt 
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iſt Queſtion, Whether the Executo? of FanGerrard 
ſhould have any Jntereft fo2 the 4000 1. befoze the Money 

was raiſed by Yo2tgage oz Sale ? 

In that they all agreed that he onght to have Intereſt 
from the Time the Money became papable, and this 
Term koz raiſing it was in the Nature of a Moztgage 
02 Security koz it; but fo2 the Time Fitz- Gerrard was 
in Poſſeſſion of the Eſtate no Intereſt was to be paid, fo2 

— Pꝛofits of the Eftate were m lieu of t. 

It was likewiſe agreed, that the Leaſes of the Lands, 
reſerving the imp-ꝛoved Rents in general Terms, were 
void fo? the Incertainty, and koz the Difficulty it put up: 

on the Remainder Man, of recovering his Rent, becauſe 
he could not tell what Sum to bzing his Aion foz. 

But the only Queſtion was, hether fuch a Leaſe 

would be good fo2 the Lands uſually letten, reſerving 
the antient and accuſtomed Rents in general Terms, 
without mentioning anp particular Sum tn- the-Reſervatt- 

on ? And here they differed in Opinions. Holt argued 
that thoſe Leaſes were good, and purſuant to the Power; 

 . fo2 id certum eſt quod certum reddi poteſt, and altho' no par- 
ticular Sum was reſerved, pet that might eaſily be af: 
certained; fo? he held that ſuch Rent as was reſerved at the 

Time when the Power was created, ſhould be deemed the 

antient and accuſtomed Rent, altho' fozmerly it had been 
btherwile; fo2 altho* that is not the moſt antient Rent, 

yet it may p2operly enough be ſaid to be the antient Rent, 

in reſpec to Leaſes which ſhould be akterwards made pur- 

ſuant to the Power: And he ſaid he did not ſee any Reaſen 

why it ſhould not be good by uſing ſuch general Mozds 

in the Reſervation, as it was in creating the Power; 

fo2 there the Power was in general Wo2ds, viz. reſerving the 
antient and accuſtomed Rent; and he cited the Abbot of Strata 
Marcella's Caſe, where the King granted tot, tanta & ta- 

la Privilegia, &c. as had been injoyed, Cc. and- it was held 
that it was a good G2ant ; and he cited 8 Co. Whitlock's 

Caſe, .6 Co. Sir John Molin's Caſe, Hard. Rep. 325. 5 Co. 

J. Windham's Caſe, 5 Co. 18. And he laid the Execution 

 Fower con of a Power ought to be taken beneficially, and therefoze 
cially, ſuch Conſtrutions have been always made as to make it 

effeitual. . 6 Co. 6. Sir Edward Cleres's Caſe, Hob: 302 

Keb. verſus Lee, 10 Co. 143. Where a Covenant to ſtand 
ſeiſed was conſtrued a — Revocation in Purſuance of a 
Power. 


r * — : Low 
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Lop Keeper and Trevor argued econtra, that this was 
not a good Leaſe, fo2 that this being a Power volunta- 
rilp created ought to be conſtrued ſtrickly, and if it be not 
gaod at Law, it ſhall not be aided in Equity. 

They agreed this Reſervation would have been good 
between the Parties themſclves to the Leaſe ; but the 
Queſtion was, Whether this would be good againſt the 
Remainder Yon ? And poſſibly it might be good if ſuch 
a Leaſe was made by a Tenant tn Fee, ſo as to bind the 
Weir; but he, that ads by Qirtue of a Power, ought 
ſtrikly to obſerve all Circumſtances, and fo2 that they 
cited Montjoy's Caſe 5 Co. [Sed ſemble a moy, that ſome 
Opinions there are not Law now.) 

In Conſiruion ok Deeds, the Intent of the Parties 

ought to be conſidered, and there is no Doubt but he that 
created the Power intended the Kemainder Man Hould be 
in as godd a Condition to recover the Rent as any othee * 
befoze him; fo2 this will put great Difficulties upon the | 1 
Remainder Pan in Cale he be put to bzing an Action fo2 
the Rent; fo2 if he miſtakes the antient Rent ever ſo lit- 
tle, the Tenant may fence with him, and ſhew that ſome 
other Rent was the antient Rent, and be in no Danger 
ok avoiding his Leaſe. Whereas if a certain Rent had 
been reſerved, the Tenant could not controvert that without 
avoiding his own Leaſe; fo2 if it were not the antient 
Rent, his Leaſe was void; and it can never be pꝛeſumed 
that he would endeavour to avoid his own Leaſe ; and 
the Rent ought to be the ſame not only in Quantity, 
but of the fame Quality, and recoverable by the lame 
Remedy. And the Erecution of a Power ought not to be 
in the Mozds of creating the Power; fo2 ſuppoſe the 
Power had direced the Leaſes to be made under the 
fame Covenants, ſure ft would not have been good to 
make a Leaſe generally, faying under the ſame Covenants, 
without inſerting any Covenant; oz ſuppoſe the ſame had 
been upon an Alternative, reſerving one oz the other of twa 
Things, it could not have been a good Execution of it, 
to have reſerved it fo in the Leaſe, but it muſt have been 
reduced to one of them; and as to the Caſe of Leviſton and 
Piggot, which was cited by the other Side, where a Leaſe 
was made, reſerving 20s. per Ann. they agreed that was 
good enough, becauſe there by Admeaſurement it was re⸗ 
' duced to a Yathematical Certainty; and on this Side 
were cited 1 Cro. 349. Owen verſus Ap-Rice, Winter's 
Caſe, Dyer, 5 Co. Knight's Caſe. = 
Deccreed that the Leaſes were void. 
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The Paincipal Matters 


Contained in. f the 


CASES in CHANCERY 
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N 
Abatement and Rebivoz. 


are to be performed accord- 


Right, Page 88 


A Defendant was examined on In- 


terrogatories to clear his Con- 
tempt of a Subpcena to revive a 
Decree, " I IS 


A Plaintiff who is a Purchaſor 


cannot maintain a Bill of Ro- 
view, 132 


Error not aſſignable to a Decree | 
in Natruc of a Plea of Abate- | 


N a Bill of Revivor all Things 


ing to the former Decree, | 
which do not extinguiſh the | 


—_ thn. —_— EROS: ©" ** [== PY 2 bo 1 5 4 


55 Account. 


An Account ſtated is a good Plea 
to a Bill for Account, unleſs par- 
ticular Miſtakes in that Account 
be charged in the Bill, Page 
1 62 

A Man on an Account may dif- 
charge himſelf on his own Oath 
for Sumsnot excecding 40. 136 
A note to a Bearer ſhall be as Mo- 
ney to the Bearer, and no Account 
between him who gives the 
Note ſhall affect the Bearer, 258 
Montes paid on Account ſhall be 
applied firſt to {ink that which 


ment, 179 


carries Intereſt, _ 261 
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e Principal Matters, &c. 


Advowſon. 

On a Bill brought by an Executor 
(whoſe Teſtator had mortgaged 
the next Avoidance, being Im- 
propriator of a Parſonage) to 
redeem, and u 

held he ſhould not redeem, the 
Advowſon being in that Plight 
it cannot be transferred in Law, 

Page 87 


Affidavits. 

To a Bill alledging any Thing in 
order to intitle a Court of Equity 
to a Juriſdiction, Affidavit muſt 
be annexed to the Bill of the 


'Truth thercof, as if a Bond be f 


Joſt; for. there it is the Loſs of 
the Bond which gives the Court 
of Equity Juriſdiction; but no 
Affidavit neceſſary on a Bill for 
' Diſcovery of Writings, 71 
This Difference was taken, where 


a Bill is brought to diſcover a 


Deed, there an Afﬀidavit is not 
neceſſary ; but where Relief is 
fought by the Deed, there an A- 


davit is neceſſary. 


agreements, Articles, Cove- 
A Parol Agreement, and 20 f. paid 


for the Sale of a Houſe, decreed 


without farther Proof, 128 
An Agreement entered into be- 
tween Husband and Wife before 
Marriage, extinguiſh'd by the 
Marriage, 147 
If a Purchaſor, after Articles before 
or at the executing the Convey- 
ance, have Notice, it ſhall at- 
fect him, ibid. 


If A. covenant by Articles to con- 


vey Lands, but do not covenant | 
5 


pon a Demurrer 


| 


| 


for his Heirs, yet the Heir ſhall 
be bound, Page 199 
If an Agreement made, and ſign'd 
by one Party, Equity will in- 
force the Agrcement ; but where 
no Action will lic to recover Da- 
mages, Equity will not execute 
a Specifick Agreement, and make 
good an Agreement which is not 
ſo by Law, | 117 
If a Marriage Agreement be ſo ill 
worded, no Action at Law will 
lie for the Breach of it; Equity 


\ 


| 


cording to the Intent, 246 
A Parol Agreement, if well proved, 
will be carried into Execution 

in Equity, being out of the Sta- 

tute of Frauds, 268, 285 
Where there is no Agreement, or 

any Thing to declare a "Truſt, 

Equity will not imply it, 28x 


Amendments, 


Held that an Original may be a- 
mended on a Writ of Error 
brought to reverſe a Judgment 

given in Formedon of Lands, 

where a Fine was levied twenty 

Years before, if the Formedon 

was brought within five Years 

after the Fine levied, not other- 

wiſe, | 39 

n Anſwer was amended, no Re- 

| plication being filed, 173 


Anſwers, Pleas, and Demurrers, 


Holden on Demurrer that a Coun- 
_ fel ſhall not be bound to anſwer 
as to any Thing he knoweth in 

a Cauſe as Counſel, but ſhall 
anſwer 'Things not come to his 
Knowledge as a Counſel, 5 


A 


If a Defendant be brought into 


Court three Times, refuſe to 
anſwer 


will decree a Performance ac- 


e 
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A. 


anſwer the Bill, the Bill ſhall- 
be taken pro Confeſſo, Page 27 
A Purchaſor on a valuable Con- 
ſideration may ſet forth the Con- 
ſideration, and plead the Purchaſe 
to a Bill brought for Diſcovery 
of Writings, 


OST. 
An Account ſtated is a good Plea | 
to a Bill for an Account, ualeſs | 


particular Miſtakes in the Ac- 
count be charged in the Bill, 62, 
yy 183 

To a Bill to diſcover Writings in 
Defendant's Cuſtody, Defendant. 


being no Record, 


pleaded a Purchaſe without No- 
tice of Plaintiff's Title; and 
this Difference was taken ; where 
Plaintiff hath a Title in Law, 
tho' Defendant did - purchaſe 


without Notice, he muſt diſcover, 


but otherwiſe it is if Plaintiff 
hath only a Title in Equity, 84 


Held on a Demurrer, that a De 


fendant ſhall not ſet forth his 
own Forfeiture, 128 


Plea of Outlawry may be without 


Oath ; likewiſe a Plea of Pri- 
vilege, as of the Privilege of 
Oxford, or the like, 143 


Where no Proof of either Side, 


Defendant's Anſwer muſt be be- 

- Java: „ 
To a Bill for an Account of Pro- 
fits of. Lands in Cheshire, De- 
fendant pleaded where the Lands 
lay, and that he lived in Cheſhire, 
not within the Juriſdiction of 
the Court; over-ruled, but {aid 
the Plea was allowable where 
the Parties dwelt there, and for 
Lands lying there, | — 179 


An Anſwer was amended, no Re- 
173 


plication being filed, 


5 


— 


A Demurrer held good to an origi- 

nal Bill brought to cxplain a 
 Deerce, 4 179 
No Demurrer lies to a Subpœna, 
Page 180 
A Demurrer allowed to a Bill 
brought againſt Plaintiff, who 
was ſuppoſed to have ſome of 
the Deceaſeds Effects in his 
Hands, becauſe there was no 
Exccutor or Adminiſtrator Par- 
ty; for if none adminiſter, Plain- 
tiff as Creditor may, 188 


Aſſignments and Pꝛivity. 

An Aſſignment by a Widow of a 
Term of Years in Truſt for her- 
ſelf and Child, juſt before her 
ſecond Marriage, without the 


Privity of her ſecond Husband, 
held good; but a Power re— 
| ſerved therein to diſpoſe of the 

Remainder of the ſaid Term 

after the Deceaſe of herſelf and 

Child, held void ——becauſe 

ſuch Remainder not being diſ- 

poſed by her before Marriage, 

veſted in the Husband, 92 
An Aſſignment of a Choſe in Ac- 

tion not protected in Equity, 

unleſs for ſome Debt to the AC 

ſignee, 145 
Plaintiff having got a Judgment 

for 500/, againſt Defendant for 

Familiarity with his Wife, De- 

fendant . aſſigned over all his E- 

ſtate in Truſt for Creditors; and 
held good againſt the Judgment, 
| 236 
A Remainder of a Term is 4 

aſſignable Intereſt, 238 


So is a Remainder of a Term on a 
Poſſibility, 411 


B Ba⸗ 
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contained in the Caſes in Chancery. 


8 a 


B ; 
Baron and Feme. 
F a Wife before Marriage with 
Husbands Privity conveys a 


Term in Truſt for herſelf and 
Children by former Marriage, 


it is out of the Husband's Power | 


to diſpoſe of the Intereſt of the 
Wife ; nor if the Wife ſhould 
join would it avail ; but if a 
Wife ſecretly before Marriage 
convey a Term in 'Truſt for her- 


ſelf, it ſhall be in the Power of 
the Husband, Page 29 


A Limitation to Husband and 
Wife, with Remainder to the 
Heirs of the Body of the Wife, 

ſhe hath the Diſpoſition of the 

erm. 62 


If a Man marrieth a Woman who 


1s the Truſtee of a Term, the 
'Truſt will not ſurvive to the 


Husband, but ſhall go to the | 


Executor or Adminiſtrator of 
the Wife, . 
If a Wife during her Husband's 
Life make a Will, tho' the Huſ- 

band promiſed to perform it, or 


gave Leave to make it, or after | 


her Death aſſented to it, or be- 
ing made Executor, proved the 
ſame, yet he is not bound there- 
by unleſs he agreed in Writing 
before. Marriage thereto, 70 


If a Woman, poſſeſſed of the Truſt 


of a Term of Years, conveys it 
in Truſt for herſelf, and after 
marries, the Husband ſhall have 
the Truſt of the 'Term, and 
ſhall not be barred thercby, un- 
leſs the Husband before Mar- 


riage be made a Party to the diſ- 


poſing the Term in Truſt for the 
Wife's Jointure Page 79 
Held the Husband has no Power 
to charge the Truſt-Term of 
his Wife aſſigned by her before 
Marriage for her own Benefit, 

| 138 

An Agreement entered into be— 
tween Husband and Wife before 
Marriage, void by Marriage, 
147 
The Husband cannot ſue in his own 
Name for a Legacy left his Wife 
while Covert, 160 
A Leaſe per Baron and Feme of 
the Wite's Reverſion (who had, 
while a Feme, created a Power 
to make Leaſes for 21 Years) to 
commence after Death of Te— 
nant for Life, not good, 168 
Where a Feme Covert has Power 
by a Will to fell Lands, a Sale 
by her to the Husband was good; 
and held there was a Difference 
between a nude Power and a 
Power flowing from an Intercſt, 
ibid. 

Where Baron and Feme have a 
Decree in Feme's Right, and 

| Baron dies, the Feme and not 
the Executor ſhall have the Be- 
nefit, 1 
Where a Wife receives Money for 
her Husband, if ſhe uſually re- 
ceives, it ſhall bind the Husband, 
„ | 178 
If a Man in Conſideration of a 
Portion give Bond to a Woman, 
whom he after marries, to leave 
her 100 J. per Ann. for her Life, 
tho' the Bond be void by Mar- 
riage, Equity will oblige the 
Husband to perform the Agrce- 
ment, and give Bond to Truſtees 
for that Purpoſe; and ſne may 
48 ex- 


Bonds due to the Wife, or other 
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"exhibit a Bill by Truſtees or 
next Friend, Page 205 
If the Wife trades by the Huſ- 
band's Permiſſion, he ſhall be 
liable to Debts contracted in her 
Trade; and if a Wife executes 
a Bond in Preſence of her Huſ- 
band, and he doth not oppoſe, 
it ſhall bind him, 215 


| 


Choſes in Action, go to the 
Wite, and not to the Executor 
or Adminiſtrator ; for tho' the 
HAusband had Power to aliene or 
diſpoſe of them, if he doth not, 


| they ſurvive to the Wife ; but | 
if the Husband ſurvives, he ſhall | 


not have them without taking 
Adminiſtration to his Wife, and 
ik the Husband aſſigns a Bond 
due to the Wife, this ſhall 
not bind tho Wife if ſhe ſurvive, 


241 


Twelve hundred Pounds, Part of 


the Wife's Fortune, remain un- 
received in the Chamber of Lou 
don after the Husband's Death, 


who had covenanted to ſettle | 


240 J. per Ann. on the Wife for 
Life; the Queſtion was, as ſuch 
Settlement had not been made, 
the 1200 J. ſhould go to the 
Wife as a Choſe in Action, and 
to belong to the Wife 252 
Where Monies which come in 
Right of the Wife ſurvive to the 


Wife, yet if they have been un- | 


der Conſideration, and a | 
ture made equal to ſuch Por- 
tion, ſuch Choſes in Action be- 
long to the Executor and not to 
the Wife, 209 
Though a Husband by Law can- 
not be charged with his 
Wife's Debts after her Death, 


5 f 


yet if ſhe brought a compe- 
tent Fortune, Equity will oblige, 
Page 231 


Bill. 


On a Bill againſt the Heir of a 
Mortgage to redecm, and the 
Executor or Adminiſtrator not 
being made a Party, on that Ex- 
ception taken, the Court would 
not procecd, 52 

To a Bill alledging any Thing in 

order to intitle a Court of Equi- 
ty to a Juriſdiction, Affidavit muſt 
be annexed to the Bill of the 
Truth thereof; as if a Bond be 
loſt, there the Loſs of the Bond 
gives the Court of Equity Ju- 
riſdiction; but no Affidavit ne- 
ceſſary on a Bill for Diſcovery 
of Writings 71 

Where a Defendant tands out all 
Proceſs of Contempt, the Bill 
ſhall not be taken pro Confeſſo; 
but if he appears, and then ſtands 


out, it ſhall, RT NOS - 
A Bill on a Bond muſt be againft 
all the Obligors, ibid. 


A Bill of Review wculd not lie, 
becauſe the Executor was no 
Party to the former Decrec, 149 

A Bill of Review granted on gi- 
ving good Security, 3 

A Bill of Review not to be orant- 
cd for a Matter which might 
have been made uſe of in the 
firſt Cauſe, v8, F$1 

On a Bill of Review, where the 


former Decrec is reverſed, De- 


fendant ſhall not pay Damage 
for the Moncy decreed, 181 
A Bill of Review only lies for him 
againſt whom the Bill of Du- 
miſſion i is, 5 


Bonds 


2 


—_— 


contained in the Caſes in Chancery. 


— 


Bonds and Obligations. 

A Bond given for paſſing Recovery, 
which was afterwards paſſed, no 
Protection againſt other Incum- 
brances, 1 

A Bond in quadraginta Libr. held 
good pro quadringentis, 16 

A Judgment obtained on a Bond 

after the Subpæna, and before a 


Decree for Payment of Bond- | 
Debts, ſhall have Preference, 

| ibid. | 

If Heirs be not mentioned in a 


Bond, Equity will not charge 
the Heir, bid. 
If an Obligee makes the Obligor 

Executor in Truſt for his Chil- 

dren, this ſhall not be in Equity 
an Extinguiſnment of the Debt, 


52 


On a Bill to be relieved againſt a 


Bond of 60 J. where only 100 J. 


was paid, decreed to remain a 
Security only for the 100 J. and 
Igntereſt, | 63 
A Woman having 150 J. given by 

her Brother before Marriage, 


gives him a Bond privately to | 


repay it; the Husband being 
dead without Iſſue, Defendant 
ſued her at Law, and on her 
Bill to be relieved, decreed the 
Bond ſhould be delivered up, 
and ſhe, tho' a Party to the 
Fraud, was relieved, 101 
On a Bill praying that Bond-Debts 


due to the Wife before Mar- 
riage might be applied in Pay- 


ment of her Husband's Debts, 
held that the Bonds not being 


altered, the Law reſcrves the |. 
Right in the Wife, and were |. 
not Aﬀets either in Law or E- 


quity of the Husband, and the 
Bill diſmiſled, Page 102 
A Bill on a Bond muſt be againſt 
all the Obligors, 127 

A Debtor on Bond and ſimple Con- 
tracts aſſigns Land to pay his 
Creditors; held the Creditors 
ſhould be paid in Proportion, 
and not Bonds firſt, 175 
If a Scrivencr be truſted with a 
Bond, and the Obligor pay the 
Money and take up the Bond, 
the Obligee ſhall have no Re- 
medy againſt the Obligor, but 
only againſt the Scrivener, 215 
A Bond given for Money fraudu- 
lently won at Gaming decreed 
to be delivered up, 223 
A Bond being given to pay 900 J. 
to a Daughter, if there be no 
Son living at Obligor's Death, 
the Wife was enſeint of a Son 
at the Obligor's Death; decreed 
the Daughter not to have the 
900 l. 224 
Bonds due to a Wife. See Baron 
and Feme. 


C 
Charity, 


TF a Man deviſe a Sum of Mo- 
ney to ſuch charitable Uſes as 

he ſhall by a Codicil appoint, 
and appoints no Codicil, it ſhall 
he applied as the Court ſhall di- 


| rect, 262 


Conditions and Limitations. | 
A Condition for Payment of a Le- 


gacy under Forfeiture of an E- 
ſtate, and a Deviſe over of that 
Eſtate in Caſe of Non- payment, 


tho 


8, 


i... 
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tho in Law the Eſtate be for- 
feited in Caſe of Nonpayment, 
and tho' a Deviſe over, yet in 
Equity this ſhall be held only 
as a Mortgage or Security for 


Payment of the Legacy; and 


the Legatec being paid his Le- 


gacy, with all Coſts and Da- 
mages, the Perſon to whom it | 


was conditionally given ſhall en- 
joy the Eſtate, Page 10 
A Perſon cannot inforce Execu- 
tion of an Agreement on a 
Condition precedent on his Part 
to be performed, unleſs he hath 


performed the Condition prece- 


dent; may in Equity inforce the 
Execution of the Agreement al- 


tho' the Condition was not 2 1 
ault | 


formed, it not being the De 
of the Iſſue that the Condition 
was not performed, 36 


*. 


A Legacy on a Condition to be 


performed ſhall be taken only 


1 Terrorem, unleſs ſuch Lega- 
cy be deviſed over on Breach of 


the Condition; but if no Deviſe | 
cover, the Party ſhall have the 


Legacy notwithſtanding the 
Breach of the Condition, 
Held that a Condition not to mar- 
ry without another's Conſent is 
void; and where a Portion is 
' deviſed to a Daughter, payable 


at 25, or Marriage, firſt happen- 


ing, provided ſuch Marriage be 
had after 16, and with Conſent 
of J. but otherwiſe to have 


only Half that Portion, and Te- 


ſtator deviſes the Reſidue of his 
Perſonal Eſtate to Truſtees for 
the Benefit of his Children, the 
Legatees ; the Daughter mar- 
ried otherwiſe, yet on a Bill 
brought for the whole Portion, 


) J 


41 | 


held that the Condition was 
only i Terrorcm, and the whole 
Portion decreed to be paid, Page 

"0 11 

Held that the Limitation ofa Term 
to Diverſe in Remainder one 
after another, if thoſe Perſons 
were in Being and paiticularly 
named, could not tend to a Per- 
petuity, and might declare the 
Truſt of a Poſſibility in Re— 
mainder, 5 166 
An Eſtate was limited, on a Mar- 
riage Settlement of a Daughter, 
to the Father for Life; Remain- 
der to Truſtees, in Truſt that 
if Plaintiff ſhould marry his 
Daughter after her Age of 16, 
and ſhe have Iſſue, then Plaintiff 
to have an Eſtate for Life; the 
Marriage was had after 16, but 
no Iflue ; Queſtion was, if Plain- 
tiff had an Eſtate for Life? Held 
he had, but reverſed in the Houſe 
of Lords. | 186 
A Limitation of a Fee upon a Fee 
is void in its Creation, tho a 
Fee may ariſe upon a Fee up- 
on a Contingeney; but that muſt 
be a Contingency which may 
happen in one Lite, 218 
A Limitation to a Father for 70 
Tears, then to Truſtces for 50 
Years to particular Uſes, and 
after the Death of the Father, 
| Limitation to the firſt Son is void, 

| 231 


Contribution and Average. 
Three being bound in a Bond, one 
Principal, the others Sureties, 
a fourth became bound, that if 
the other three did not pay he 
would pay it; one of the two 


* 


Sureties paid the Monies, and 
| Ple- 


5 A. A Bat 


o 
. 
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contained in 


* * 


preferred his Bill againſt the 
fourth to contribute, but it was 
alledged he was only a Supple- 
mental Security; held he ſhould. 
r 
An Apportionment of Rent denied 
where the Land was worth the 
„„ 
A Jointreſs of an Eſtate in Mort- 
gage muſt contribute one Third 
to the Redemption, and the 
Reverſioner two Thirds; ſo 


muſt Tenant for Life and Re- 


mainder Man in ſame Degree, 


210 


Copphold. 


hold for a valuable Conſidera- 
tion, if the Copyholder dieth, 
all bind the Heir; but if a 
Copyholder deviſeth his Copy- 
hold, unleſs for Payment of 
Debts, the Heir ſhall not be 
compellable ta make good .the 
Deviſe Ce 65 


A Widow ſhall not have Dower of 
a Copyhold Eſtate where her 
Husband was only 'Truſtee 71 
On Poſſeſſion of a Copyhold for 


45 Years, a perpetual Injunction 


was decreed, becauſe it might 


be preſumed that the Surrender 
might be loſt, 106 
Where a Copyhold. is deviſed, and 

no Surrender to the Uſe of the 


Will, Equity will ſupply the 


Defect of a Surrender if it be 
for a Child's Portion, but will 
not do it in all Caſes 115 


ſell their Eſtate to 4. and ſur- 
render to the Lord that he might 
admit 4. the Copyholder in Re- 
verſion enters, brings Ejectment, 


the Caſes in Chancery. 


Page 97 


174 


Tenants for Life of a Copyhold 


and recovers at Law, but by a 
Bill had Relief, Page 118 
Where a Copyholder purchaſes a 


- 
- 
of 
” 


others to hold ſucceſſively ac- 
cording to the Cuſtom of the 
Manor, if the firſt Taker paid 
the whole Money, the others 
are only 'Truſtees for him, and 
he may in Equity diſpoſe of the 
Eſtate unleſs it ſhall otherwiſe 
appear, 3 SS] 
A Copyholder not relieved againſt 
_ a Forfeiture for cutting Timber, 
if a voluntary Waſte, and di- 


Creditoz and Debtoz, | 
A Man deviſed Lands to his Exe- 
cutors for Payment of Debts, 
ſubje& in the firſt Place to an 
Annuity of 50/, to his Wife: 
Decreed the Debts ſhould have 
the Preference, 5 4 
Debtor in Bonds and Simple Con- 
tract aſſigns Land in Truſt to pay 
his Debts: Held to be paid in 
Proportion, and not Bonds firſt ; 
and Legatee to have equal Pro- 
portion pro Rata, otherwiſe of 
* (a5 „ 
Any Perſon who has got Teſtator's 
Effects is liable for Debts and 


Several Creditors brought a Bill 
to be paid out of 'Teſtator's real 
Eſtate, and pending the Suit 


Decreed they ſhould all be paid 
| part paſſu, a 254 
Where the Perſonal Eſtate is not 

ſufficient to pay Debts and Le- 
gacies, Creditors on real Secu- 


Copyhold for three Lives, and 
puts in his own Life with two 


"oe 5 rected an Iſſue, „ 
A Covenant to ſurrender a Copy- | 


” 


Legacies, "a8 


other Creditors got Judgments : 


rities ſhall come in on the Real 
| | 1 Eſtate, 


. — — 
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\ Eft, and the 1 Legacies Thall| 
de pald out of "Hh Petſoöhal, 
| Page 205: 
A Man ſhall not, by ſertling his 

Money to fuck Uſes as he all 

by Will appoint, defeat his Cre- 
r 266 


Where Lands ate deviſed bor Pay 18 
ment of Debts, which have no! 
I. ien on Land, chofe Debts ſhall} 
eee 2704 


Three thouſand Pounds being to 


be raiſed. by Settlement, and | 


3080 J. more to ſuch Uſes as A. 
by Will ſhonld appoint, who ap- 
ries th the ſame to his Daugh- 
er: Held the laſt 3000 f. to be 

Aſſets, and liable to Creditors 
„ F 275 


Cuttom d of Rae 


| k Lag by a Freeman uf Lon- 
don to one of his Children ſhall 
not bar that Child of a cuſto-| 
mary Share, unleſs it . 5 to 


have been tended in bin! of]. 


Action, lid. 


The Truſt of a Term to attend 


the Inheritance, tho' veſted in a 


Freeman, Mall not be ſubject to 
the Cuſtom of London, 66 


| A Deviſe to a Dau ter of a cer- 
tain Sum, and the Reſidue to 
the Brother; the Queſtion was, 
Whether that Sum mould be in 
full of her cuſtomary Part, or 


whether flre ſhould alfo have | 


| her cuſtomary Part: And it was 
held * the Thould have her 


5 


Legacy and her cuſtothary Part, 
Page 67 


A Woman Ade pchg 4 Teinture in 


Bar of her cuſtontat „Part ſhall 
be bound thereby, did. 


The cuſtomary Part beldriping to 


the Adminiſtrator of a Citizen 
of London dying inteſtate, is 
not within the Statute of Diſtri- 


Decree, 


Wi there is a Remedy at 
Law for one Thing in a 


Bill, mixed with other Things 
only remediable in Equity, there 
Equity will determine the whole 
Matter, 58 


a queſtration may be granted 
; ancery or Exchequer for a 


* Perfonal Duty, for the Court 
-" hath Authority to ſee its Decrees 
executed, 9 
A Decree in Equity for a certain 

Sum is equal to a Judgment at 


Law, and to be paid pars paſu 
ck n the Yang ſhall 1 not have | 

it, but the Executor of the| 
W ife, becauſe it is a Choſe in 


therewith ; but if the Decree be 
only for an Account, it ſhall 
not be held equal to a Judg- 


104 

An Infant's Conſent to a Decree is 
reverfible ; a Decree by Con- 
ſent for a Leaſe, or other per- 
ſonal Thing, hall bind Pur- 


chaſors, 1 
A — for a Lech not plead- 
able at Law, 153 


Error not aſſignable to a Dectec 
in Nature of a Plea of Abate- 
ment, 170 

A Demurrer allowed to an Origi- 


nal 


butions, | ee erp 


ment at Law for a certain Sum, 


2 


anner. 


5 


2 m * 0 „ 90 


contained 1 in „ the Caſes 3 in Chancery. 


nal Bill to explain a Decres 

1 11 Page 79 

Where a_ Decree was drawn up 
different from the Facts by 

_ - Miſtake, held not proper for a Bill 
of Review, but a Rehearing, 182 


h Deeds and other Writings, 
A Recital in a Deed that it was the 
Intent of the Parties to levy a 
Fine to be declared to ſuch Uſes, 


A Recital in a Deed, that-whercas 


ooo l. for a Marriage Portion 
for his Daughter, ü thereupon 
Plaintiff covenanted to ſettle 
Lands of that Value; and after 
Defendant refuſed to pay any 
more than 320 J. Decrced that 
this would bind Defendant to 


of Covenant would lie on the 
D esit al, 4 57 
4 having power to mit Lands to 
ſuch Uſes as he ſhould appoint, 


aut a Power of Revocation re- 
ſerved, and after burnt the Deed, 
and by a new Deed appointed 
new Uſes; but held that the firſt 
- Limitation ſhould prevail; and 


the ſubſequent be void, for the 


- firſt Deed and laſt Will take 
Place; but if the Power reſerved | 
de to ſuch Uſes as ſhall from 
Lime to Time be limited, then 
the laſt Limitation will prevail, | 

61 
A fraudulent: Deed good againt 


the Grantor, 183 


A Deed not read to the Party be- 
fore executed, no ſufficient Rea- 


ben to ſer it ale Me 


ſhall bind the Parties tho no Co- 
venant therein to levy a Fine, 3 


Defendant was to pay Plaintiff 


pay 1000 J. and that an Action 


limited the ſame by Deed with- 


N 


In all voluntary Settlenients- al all 
Circumſtances ought to be pur- 
| ſued, except where the Cir- 
cumſtances are not known, or 


Page 195 
When a Deed is made on good 
Conſiderations, Equity will ſup- 


256 


Ai RY peed; where the E- 


ſtate paſſeth by the Inrollment, 
is Evidence; otherwiſe not, 259 
In equitable Securities, that which 
is prior in Time ſhall have the 
Preference, 290 


' Devile. 


Plate in common Uſe ſhall paſs by 
the Name of Houſhold- Stuff, 


A Deviſe to a Wife of Monies to 
be diſtributed among her Chil- 
dren as ſhe ſhould think fit; if 
the Wife marry again, the Mo- 
ney ſhall be ale diſtributed, 
becauſe the Power to diſpoſe it 
uncqually was with Intent to 
preſerve Obedience to her, which 
Intent fails when ſne marries, 18 
A Deviſe out of a Leaſe for Vears, 
if that Leaſe be determined, 
| ſhall not be made good out of 


A Deviſe of a Perſonal Thing in 
- Remainder held to be void, 40 
A Man having deviſed Lands to his 
Executors for Payment of Debts, 


- creed the Debts ſhould boys 
the Preference, 


A Deviſe to a Wife of Houſhole 
Goods and Stuff ſhall paſs Plate 


in common Uſe and other va- 


the Party is under a Diſability, 


pluy a Deere in the Execution, 


Plate laid up ſhall not, 12 


the Perſonal Eſtate, 22 


ſubject in the firſt Place to an 
Annuity of 50 J. to his Wife; de- 


Juebie 


4 n 
e 


)y— r ow o_— 
o 


A T able. of the Principal Marrerr 


. 


9 T bings in Poſſeſſion of the 


Jus 
al in the Husband's Life-time, | 
as . GC. Page 64 
A Deviſe of Frechold or Copybold 
Lands in Mortgage ſhall. paſs 
the Equity of Redemption — 
the Deviſee, 
A Deviſe among all his W 


children, and after the Deviſe, 


and before the Teſtator's Death, 
another Child was born: Held 
that ſhould have a Share, 105 
A Deviſe to H. of zoool. on Con- 


dition ſhe gave Security to leave 
100 J. a- piece to her two Chil- 


dren, and 50 J. a- piece to A. and 
3. H. died before the Te- 
ſtator, and the n were 
held to be loſt, 407 


A Deviſc of 1000 /. to a — 4 


ter to be diſpoſed by her for the 
Benefit of her Children as ſhe 
pleaſed; ſhe died, and her Huſ- 


band being Adminiſtrator, in- 


ſiſted the 1000 J. was a veſted 


Intereſt, and not tranſmiſſable to 


the Children: Held a Truſt for 
the Children equally, 110 


A Deviſe to a Daughter of 500 J. 
and if ſhe died before 30 and 
unmarried, to go over; ſhe re- 


ceived the Money, but died be- 


fore 30 and unmarried: Held 
the Deviſe over good. 137 
By a Deviſe to a younger Child, a 
Son who is Heir at Law, and bath 
a fair Inheritance, tho a youn- 
ger Child, ſhall not take, 158 
A Deviſe of a Term of Years to 
his Daughter and her Children, 
and alſo to ſuch other Children |. 
as ſhe ſhould have: Held the | 
_ after-born Children ſhould not 
take, being Words of Limitation 
and not of Purchaſe, 186 


| 


* 


„ 


A Deviſe of Lands to F. S. he pay- | 


ing his Debts, . will charge the 
Land; but a Deviſe of Land in 
one part, and Direction to pay - 
his Debts in another Part, will 
not be ſuffcient to charge the 
Land, Page 192 
A Deviſe to a Truſtee to diff poſe as 
he ſhould think fit; Equity will 
give it to the Heir at Law, 198 
A Deviſe of Goods to 4. for Life, 
Remainder. to B. is good, and 
B. by Bill may compell A. to 
give Security for the Goods, 206 
Deviſe to a Daughter, ſhe pay- 
ing 100 J. to another Daughter 
by a Time limited, or on Failure 
then a Deviſe over of the ſame 
Land to another Daughter z if the 
firſt Deviſee pay not the Monies 
by the Time limited, the ſecond 
5 Daughter ſhall have the Land, 
ibid. 
If s Term bo: aid to pay a Le- 
- gacy at 18 or Marriage, and the 
Party live to 18 and diſpoſe 
thercof,, ſuch Diſpoſition ſhall 
be good tho the Monies were 
not raiſed, 209 
A Deviſe after dying without Iſſue 
generally is void, 210 
A Deviſe of an Eſtate to 4. on 
Condition ſhe married a'particu- 
lar Perſon, and if not, a Deviſe 
over; Equity can't relieve. her, 
but the Deviſee over muſt have 
the Eſtate; but not deviſed o- 
ver, Equity would relieve, 220 
4. deviſes 6007. to each of his 
Daughters, and afterwards gives 
one of his Daughters 600 J. in 
ic Myrriage, ſuch Marriage, Por- 
tion ſhall be in full of the Le- 
g8cy. 4642-41224 
A Deviſe to a younger Daughter 
of a Copybold Eſtate made good 
1 to 


* OC n=" A 


—  — 


4 


— 
. 


— 


_contained in the Caſes in Chancery. 


_— 


to her in Equity, tho' not ſur- 
rendered to the Uſe of his Will, 
en Page 234 

After a Deviſe for three Lives 
the Deviſor made a Leaſe of 
the ſame Eſtate for three other 
Lives: Held to be a Revocation 
of the Deviſe, 284 

A Perſonal Eſtate deviſed to A. and 
his Iſſue, and for Default of Iſ- 
ſue to B. held void, 287 

Diſcovery and Relief. 

A Perſon having a legal Title as 
an Heir, c. not intitled in 
Equity to a Diſcovery of Deeds, 
Oc. but a Perſon having an 

equitable Title as a Mortgagee, 
c. is intitled to ſuch Diſco- 
very, which makes the Diffe- 
rence between a legal and an 
equitable Title, 24 

A Purchaſor on a valuable Con- 


ſideration may ſet forth the Con- 


ſideration, and plead the Pur- 
chaſe to a Bill brought for Dif 
covery of Writings, 43 


Plaintiff having borrowed 100 J. 
gave Judgment to pay 20001, 


after the Death of a Perſon to 
Whoſe Eſtate he was intitled to 
a Remainder in Fee ; the Defen- 


dant being informed that a Court 


of Equity would ſet aſide ſo un- 


reaſonable a Bargain, filed his | 
Bill that Plaintiff might repay | 


his Money, or be prevented from 
ſeeking Relief. Plaintiff in An- 
ſwer refuſed to pay the Money, 
but inſiſted on his Bargain, and 
{wore he would never ſeek Re- 
lief; yet after Death of Tenant 
for Lite brought his Bill to be re- 
lieved: Decreed, on Payment of 


| 


ment, 


| 


Money lent with Intereſt, Bond 
to be delivered up, Page 112 
Plaintiff having filed his Bill to.be 
repaid 50 J. which Defendant 
had extorted from him to avoid 

a Proſecution, decreed. the Pay- 


ibid. 
Oower and Jointure. 


The Widow of a Truſtee ſhall be 
barred of Dower, = 


A Widow accepting a Jointure in 


Bar of her cuſtomary Part ſhall 
be bound thereby, 67 


No Jointreſs can be relieved a- 


gainſt an Heir at Law where 
there's a Term to attend the In- 
heritance; much leſs where the 
Termor is a Purchaſor, 212 
A Term of 99 Years limited to 
raiſe 200 l. a- piece to Daughters, 
and for ſuch other Uſes as 4. 
ſhould by Will appoint, who dy- 
ing without appointing Uſes, the 
Widow brought her Writ of 
Dower, but could have no Re- 
lief; for Equity could not charge 
the Term with Dower, 
A. by Will having given his Wife 
more than her Dower would 
amount to, tho not mentioned 
to be in Bar of Dower, and de- 
viſed the Reſidue of his Eſtate 
away: Held to be in full of 
Dower, — 7 


E 
| Evidence, Witneſſes, Pꝛook. 
A Original loſt was ſupplied 


on Proof that there was an 


Original, 30. 
e 


New Proof of Facts in Iſſue b 
fore a Decree, no ſufficient 
$3 mA 
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of the Principal Matters 


— 


but new Proof diſcovered ſince 
the Decrec is a ſufficient Ground 
for a Bill of Review, Page 31 


Orders muſt be drawn up and en- 


tered by the Regiſter before the 


bear Authority, for the Regiſter 


Minutes are only a Warrant for 
- ca 5 
A Collateral Proof ſhall never be 


(admitted againſt the expreſs 


Words of a Bill, but the Intent 


of a Truſt may be ſupplied by 


Proof, 


Contempt allowed, 132 


Witneſſes muſt be examined before 


Replication if Plaintiff doth, 136 


The Depoſition of a Witneſs, | 


who was by Order re-examined 


on Pretence of Surprize, was 
ſuppreſſed, „ 
Depoſitions in a former Cauſe be- 
_ . tween other Parties read, 184 


An inrolled Deed, where the Eſtate 
paſſeth by the Inrollment, is Evi- 
dence, otherwiſe not, 259 


' A Settlement under which Plain- 


tiffs claimed being Joſt, but 


proved by Plaintiffs themſelves | 


30 Years ago when they had no 
Intercſt therein, was admitted 
Evidence at Law, 260 


Depoſitions taken in a Cauſe where | 


'Tenant for Life only is Party 
cannot be Evidence againſt the 


„Reverſioner or Iſſue of Tenant 


in Tail, 264 


always extinguiſh a Debt from 


the Executor, 11 


53 
Plaintiffs own Proof of Defendant's 


 Executo2 and Adminiſtratoz. 
A Devaſtavit in Law in ſome 
Caſes relicvable in Equity, 1 
Being made an Executor doth not 


Ground for à Bill of Reyiew ; | An Executor ſhall be diſcharged in 


|  Fquity on Payment to the Wite 
of a Legacy given to her with- 
out the intermeddling of her 
Husband, Page 22 
If an Executor aſſent to a Legacy, 
and die before Probate, ſuch Aſ- 


| ſent is good, 23 


A Promife by the Executor to the 
Teſtator to pay all the Legacies 
in Caſe he would not alter his 
Will, ſhall bind tho' he does not 
receive out of the Teſtator's 
Eſtate or Effects, ſufficient to 
Pry ſuch Legacies, ds | 
An Executor or Truſteo ſhall not 


M.-ynies arifing by Sale of other 
Lands directed to be ſold for 
Payment of Debts, becauſe the 

| Mortgagee can have no Damage, 
being ſecured by his Mortgage; 

but if the Mortgagee ſhould be 
paid thereout other Creditors 

might loſe their Debts, 51 

If the Obligee make the Obligor 

Executor in Truſt for his Chil- 

dren, this in Equity ſhall not be 
an Extinguiſhment of the Debt, 

„ 12 $0 

An Executor for his Indemnity 
may prefer his Bill againſt Cre- 
ditors and Legatces, in order to 

| paſs his Accounts and compel 

them to abate in Proportion on 
Defe& of Aﬀets, 83 

An Executor pleaded Fully admi- 
niſtred, and a Bill was brought 
for Diſcovery of Aſſets; and 

* n the Suit, the Executor 
confeſſed n to another 
Creditor: Decreed the Executor 

to pay the whole Debt, 93. 

Upon the Act of Diſtribution of 
Inteſtates Eſtates, reſolved that 


| the 


pay off a Mortgage out of the 


1 


contained i iu 2 Caſe erin 1 Chancery. 


— — 


thou euſtomary part belonging to 
the Adminiſtrator ef a Citizen 
ol Tendo dying inteſtate is not 
Within the Act, Page 85 
Where a Man makes an Executor, 
to whom he deviſes all the Re- 
ſidue, and the Executor dies be- 
fore the 'Teſtatar, he who takes 
Adminiſtration cm teffamento 


 annexa ſhall be liable to make | 


Diſtribution ofſuch Reſidue, ihid. 
Where a Child dies and the Mother 
adminiſtors, ſhe ſhall not be com- 
pelled to make Diſtribution a- 
mong the Inteſtate's Brothers and 
Siſters, ibid. 
A Deviſe of 20 J. to B. to put 
him out Apprentice at 17, and 
B. died before 17: Decreed to 
be paid to B. s Adminiſtrators, 89 


On the Statute of Diſtributions, it 


being diſputed whether a Grand- 


mother ſhould have an equal | 


Share with a Brother or Siſter : 
Held ſhe ſhould not; and it be- 
ing diſputed whether a Brother 
of the Half Blood ſhould have 
equal Share with Brother of the 

whole Blood: Held he ſhould 


have only Half a Share, 95 | 
A Deviſe to Brothers and Siſters, | 


gnd his poor Kindred, to be di- 
tributed at the Diſcretion of his 
Executors: Held that poor Kin- 
dred ſhould extend only one De- 
 gree beyond thoſe named in the 
Will and the Executors to di- 
ſtribute equally, 96 
B. having received 29 J. in Part of 
Rent due to 4. of whom he 
was Adminiſtrator, and having 


taken a Note of 31 J. Remainder | 
of the Rent due. died inteſtate, | 


and theQueſtion was whetherthe 


Adminiſtrator of F. or Admjni- 


ſtrator de bonis non of A. ſhould 
have the Rent e Held the Admi- 


niſtrator of B. ſhould have it; 


for that by taking the Note in 
his own Name he had veſted the 
Property in himſelf: And held that 
if a Debt be due to an Inteſtate, 
and the Adminiſtrator takes a 
Security in his own Name, if 
the Debt be loſt, this ſhall be a 


Devaſtacit in the Adminiſtra- 


1 Page 100 


A Deviſe af the Reſi due of a Per- 


ſonal Eſtate to the Executor in 
'Fruſt for Teſtator's Wife, if the 
Wife dies before the Teſtator, 
fuch Reſidue ſhall belong to 
the Executor, and not go to the 
Teſtator's next of Kin, 105 


A Queſtion was on the Statute of 


Diſtributions, Whether a Siſter 
or Brother of the half Blood 


| ſhould have equal Share with 
a Brother or Siſter of the whole 


Blood ? Held the half Blood be- 


ing in equal Degree, ought to 
have an equal Share, 112 


A Grantee of the Cuſtody of a 


Lunatick, and of his Eſtate, 
with the Rents and Profits there- 
of, purchaſed Lands ; the Lu- 
natick dying, a Queſtion was be- 
tween the Heir and Adminiſtra- 


tor, who ſhould have the Benefit 


of the Purchaſe? Held the Ad- 
miniſtrator ſhould, for if the 
Money had not been laid out, 
it had been clear that the Admi- | 
niſtrator ſhould have it; and if 
laying out the Money would 
alter the Caſe, it would be in 
the Power of the Grantee of 
the Lunatick to prefer the Heir 
or Adminiſtrator as he pleaſ- 
_ EE 114 


'The 


n + 


1—„ᷣ — 


I aſt of « a Ton was Iimited d | 0 Fe 
to Husband and Wife and the | 


Survivor, and the Heirs of the 
Body of the Wife by that Huſ- 
band; the Husband dies, leaving 


Iſſue ; the Widow - marries a ſe- 


cond Husband and dies, and the 
Husband takes Adminiſtration ; 
and the Queſtion was, Whether 
he as Adminiſtrator ſhould have 
the Term, or the Iſſue? De- 


creed the Iſſue ſhould have it, | bound to redeem Mortgages for 


and took the Words Heirs of the 
Body to be deſcriptio perſons, 
and not Words of Limitation, 
WM . as 114 
Held that the Equity of Redemp- 


tion ſince the Statute of Frauds | 


and Perjuries was Aﬀets to a 
Bond- Creditor, and notwith- 


ſtanding the Alicnation, the Va- 
lue ſhould be Aſſets in the 


Hands of the Heir; and by Stat. 


29 Car. 2. 3. the 'Vruſt of an In- | 
heritance is Aſſets to a Bond- 
Debt, 1 
T he Benefit of Leaſes for Years 
ſhall go to the Executors, 131 
An Executor cannot demand Al- 
lowance in Equity of his own 


Legacy firſt, different from Rule 


of Law, there Exccutors may 
prefer their own Debts, 134 
Executor not bound to pay Lega- 
cies without Security to refund, 


"hid | 


An Adminiſtrator mortgages the 
Inteſtate's Term, and makes 4. 
Executor, and dies. B. takes 
Adminiſtration de boni non to 
the firſt Inteſtate, and prays Re- 
demption: Held the Executor 
of 4. ſhould redeem, 

Three Executors being Reſiduary 


, one dying, his E.2 


18 


MM — FY ——— —_— 


——— 


' miniſrater: art Diſtribution 
againſt the other two, and Relief 
againſt Survivorſhip : Decreed 
- againſt him, Page 140 
It an Executor makes a Devaſta- - 

ot and dies, his Executor is 

liable, 5% E LIN8 ('f | 
Held the Executor and not the 
Heir ſhould have the Mortgage- 

Money: 1343, 180 
If an Executor bach Aſſets, he is 


the Benefit of the Heir, 205 
Hops wbich grew out of old Roots, 
the Perſon dying after Manu- 
rance, goes to the Executor and 
not to the Heir, but otherwiſe of 
Apples and Nuts, | 210 
Where a Man gives a particular 
Legacy to an Executor, the 
Reſidue of his Perſonal Eſtate 
ſhall go to his next of Kin, and 
not to the Executor, 212, 263 
On a Queſtion, whether the Heir 
or Adminiſtrator de boni, non 
ſhould be intitled to redeem: 
Held for the Adminiſtrator, 227 
A Furnace fixcd to a Freehold ſhall 
go to the Executor, and not to 
the Heir, 249 
A Man having deviſed Jewels 
which were pawned, the Que- 
ſtion was, Whether the Deviſec 
or Executor ſhould redeem the 
ſame? Held the Executor ſhould 
redeem them for Benefit of the 
Deviſee, 272 


Fines and Recoveries. 


Bond given for paſſing a Re- 
covery, which was after- 
_ wards paſſed, no Prctection a- 
gainſt other Incumbrances, 


— 


contained in the Caſes in Chancery. 
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A Recital in a Deed, that it was 
the Intent of the Parties to wy 
a Fine to be declared to ſuch 


Uſes, ſhall bind the Parties, tho' | 


no Covenant therein to levy a 

Fine, Page 3 
Equity of Redemption is barred 
by a Fine, if no Claim within 
_ five Years, 21 
A Fine levied by a Decree to a 
particular Purpoſe ſhall in E- 


quity operate as to that particu- | ual. 
\ diſtributed, or Real Eſtate to 


lar Purpoſe only ; a Fine and 
Recovery of Ceſtui que Truſt 
ſhall operate as ſtrongly as an 
Eſtate at Law, if upon good 


Conſideration, 180 

Whether a contingent Fee can be 

barred by a Fine, 219 
Q 


Szants. 


J- 2 King be deceived as to 


Part of a Grant, the whole is 
void, ? | 3 7 
Heir and Anceffo, | 
AN Executor files his Bill a- 

gainſt 4. for a Parcel of 
Land which his Teſtator had 


agreed to ſell him, and likewiſe 
againſt the Heir at Law of Te- 


' ſtator, upon the Contract, 140 J. 


being paid in Part by 4. to his 
'Teſtator, who dies beforc the 
reſt of the Money was paid: 
Held the Executor ſhould have 
the 140 J. and that 4. might 
compel the Heir to execute a 
Conveyance of the Eſtate, 38 


'A Term for 500 Ycars being raiſed 
for paying 4000 J. a- piece to 


| 


younger Children at 21 or Mar- 
riage, and one died before: De- 


creed to ſink for the Benefit of 


the Heir, which ſhewed the Dif- 


ference between a Legacy and 
ae,, 
Lands being purchaſed by Truſtees 
for the Benefit of an Infant, in 
Caſe he accepted thereof when 
of Age, and he dying before In- 
teſtate, Queſtion was, Whether 
this was Perſonal Eſtate to be 


deſcend to the Heir? Held to be 
Real Eſtate to deſcend to the 
Heir, | 96 
On a Bill of Interpleader the Que- 
ſtion was, Whether the Heir, or 
the Widow and Adminiſtratrix 


of an Inteſtate ſhould have ſome 


Purchaſe Monics of an Eſtate 
ſold by the Intcſtate, and re- 
maining unpaid 2 Decrceed for 
the Heir, „ 
An Heir's undertaking to pay Debts, 

to prevent making à Will, out of 
Land, ſhall bind him, 137 


| Held where Lands are to be ſold 


for Childrens Portions, if the Ex- 


| _ ecutor dies the Heir ſhall ſell, 17 
A Perſonal Eſtate ſhall be applied 


firſt in Payment of Debts and Le- 
gacies, in Eaſe of the Real E- 
| ſtate, and for the Benefit of the 
Heir at Law, + 45+. I 


 Þotchpot. 

A Debt due to the Teſtator, tho 
he after declared it a Gift, ſhali 
be brought into Hotchpot, 12 


If a Freeman of London hath be- 


fore his Death advanced a Child, 


and it is known what ſuch Ad- 


vancement is, it ſhall be brought 
into Hotchpot, not otherwiſe, 279 
4K 1 In- 


Page 93 


na: piece; 
fore 21, his Share to be to the 
Survivor; and if all died before 
that Age, their Portions to go 


=,” 
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Infant. 


TNFAN ＋ in Pentre fo mere 
decreed a Share of Lands de- 


Ni: viſed to Truſtees for raiſing Chil- | 


- Page 42 
2 If a Legacy be levied to an Is. | 


drens Portions, 


"Fant; payable at a certain Age, 


and no Proviſion for 'Mainte- 
nance in the mean time, Equi- | 


ty will decree the Legacy to be | 


put at Intereſt, and a compe- 


tent Part of that Intereſt to be | 
applied for the Benefit of the 
Lega tec, AL 45 


Tofants by their next Priend bring 
| for their Legacies of 30 /. | 


a Bill 
and if either died be- 


over; Defendant inſiſted none 
of their Portion ought to be 
paid before 21: Decreed the 


Legacies to be paid preſent- 
ly, and Intereſt from Bill exhi- 


bited; and Guardian to give his 
own Security, that if either of 
the Legatees died under Age, 


che Legacy to be applied accord 


ing to che Will, SEA 3 2 


. ever reverſible ; of an adverſary 
Bill otherwiſe, 


Held: that an Infant Thould 1 


cTonvey, 1 1 
If a Guardian puts -out Money, 


the Infant when of Age may 


either accept of the Securities, 
or make Hm account for the 


Money; but he muſt accept all 


— 
* 


An Infant's Conſent to a Decree is | 


: the Securities or none, "$30 I 


1 
- 7 i 1 


An Infant in the Womb intitled 1 to 
an equal Share of an Inteſtate's 
Eſtate with other Children that 
are born, Page 230 

Injundtion. 

No Injunction will be granted on a 
Bill and Affidavit to ſtay Pro- 
cecdings at Law till the Defen- 
dant prays a Dedimus or is in 
Contempt, 56 


No Injunction or Pedi mu concern- | 
ing Poſſeſſion, but only to ſtay 


Proceedings at Law, #bid. 
An Injunction doth not lie to ſtop 
a Suit in foreign Parts, 125 


An Injunction granted to the Ex- 
chequer to ſtop Proceedings 
brought there by Defendant here 
in Nature of a Croſs Bill, 161 


Intereſt, 


Two Judgments, one for Battery 
and one for Words, were brought 
into an Account between Plain- 
tiff and Defendant, but no In- 
tereſt was allowed tho' long 
due, | 37 
Where a Legacy is made payable 
in Futuro, and no Proviſion for 
Maintenance in the mean time, 
Equity will decree the Legacy 
to be put out at Intereſt, and 
a competent Part thereof 45 
plied for Maintenance, 
No Intereſt allowed for Shop-Dobts 
of twelve Years ſtanding, 133 
Intereft for the Intereſt decreed up- 
on a Mortgage after Forfeiture, 
142 
Mortgagee allowed Intereſt fr 
Money laid out in Repairs, 146 
A Mortgage not to carry Intereſt at- 
ter FFI of Mortgage Money, 
3 
Held 


— 
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contained in the Caſes in Chancery). 


Held that where an Aſſignee pays | 'a Decree to take a new Leaſe 
a Mortgagee all that is really] for the Remainder of his Term, 
due, it ſhall be taken for Princi- Page 92 

e Page 184 Where a Leaſe is forfeited for 

A Legacy payable at a Time Non- payment of Rent, on Pay- 

mentioned ſhall carry Intereſt | ment of the Arrears, Equity 


= | 


from that Time, 207] will decree a new Leaſe with 

If a Man indebted for Principal | like Covenants; in ſome Caſes 
and Intereſt pay Money an Ac- | not, ' 1 
count, it ſhall be applied to ſink A. by Will deviſing his Intereſt in a Z 
the Intcreſt in the firſt Place, | Leaſe, which he held of a Dean | 


| 261 | and Chapter, expired ſave nine 4 
„„ M.onths, who recovering renew- 
Jolntenants and Tenants in | eq the Leaſe, and republiſhed 
| _ - » Common, | his Will; the Queſtion was, if | 
The Releaſo of one Jointenant | the new Leaſe paſſed by the LL 
| "ſhall not prejudice another Join- | Wille Held that it did paſs by | 
tenant, 56 | the new Publication, a. ö 
Where there are Jointenants or By a Bequeſt of a Moiety of a 
Joint Executors, Equity will | Perſonal Eſtate a Leaſe for Years 
not take away the Benefit -of | paſles, ” © 
Survivorſhip, if there be no If a Power to make L.eaſes is ex- 
Words to differ from it; but in | ceeded, the Leaſe held good 
- a Will, if any Intent of the Te- | fo far as the Power extends, 171 
- ſtator appears to the contrary, A Leaſe to attend the Inheritance 
then the Court will not permit | ſhall go with it, 179 
the Benefit; and a Deviſe joint- The Aſſignee of a Bankrupt's Lef- 
ly to Executors and Legatees | ſee, who has Covenants to re- 


| makes no Difference, 84 new, may oblige the Leſſor to 
6 5 : | renew, TO 
L .|A Leaſe expreſſed to be let at the | 
5 ancient Rent, held void for In- | 
Leaſes, | certainty, | 3 
DLs being made by Vir- . —_—_— 
tue of a Covenant to ſtand Not due ſo as to bear Intereſt before 


ſeiſed to ſuch a Power (which is | Time limited for Payment; if 
void by Law) decreed that the, no Time limited, not to bear 
Leſſee ſhould enjoy the Leaſes, | Intereſt till Demand ; if no De- 
1 85 mand proved, Intereſt from Time 

A Forfeiture was incurred for Non- | of Bill exhibited, I 
payment of Rent by the firſt A Legatee ſhall take tho' miſ- 

| Leſſee, but a new Leaſe being | named, if there be Certainty 
afterwards granted him, his Un- | ſufficient who was the Perſon in- 
dertenant alſo was compelled by | tended to take, 10 


A 


_——— 
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A Table of the Principal 


Matters 


— — — — 


A Legacy cannot be barred by 
the Statute of 
; Page 22 


A Legacy charged on a Real E- 
ſtate, if that not ſufficient, the |. 
Legacy ſhall not be charged on |' 
ts ie. 
A Deviſe out of a Leaſe for Years, | 
if that Leaſe be determined, 


by x the Perſona], 8 EN 


ſhall not be made good out of 
the Perſonal Eſtate, ibid. 
A Legacy payable at 21 or Mar- 
riage, with Intereſt till payable, 
if the Legatce die bcfore 21, or 

Marriage, his Repreſentative 
ſhall have the Legacy, and that 


immediately on the Death of 


the Legatee, | 25 
A Legacy on a Condition to be 
performed ſhall be taken only 
in Terrorem, unleſs ſuch Legacy 


Condition; but if no Deviſe 
over, the Party ſhall have the 
Legacy, notwithſtanding 
Breach of the Condition 
If a Legacy be deviſed to an In- 
Fant, payable at a certain Age, 


and no Proviſion for the Main- | 
tenance in the mean time, Equi- 


ty will decree the Legacy to be 
put out at Intereſt, and a com- 


petent Part of that Intereſt to | 


be applied for Maintenance, and 
the Remainder to be for the Be- 
nefit of the Legatce, 45 
Legacies are given to Children 
and to Strangers, and there hap- 
pen a Defect of Aſſets, the Chil- 

dren ſhall not abate in Propor- 


1 


— tion, but the Loſs ſhall fall on 


the Strangers, ibid. 
If a Settlement be made on a 
Child, and afterwards a Legacy 


of exactly the ſame Valye given | 


Limitations, 


A Legacy IS 
{> egacy cannot be barred b 
be deviſed over on Breach of the M 


the 


42 


it by Will, Equity will con- 
ſider it as the ſame Sum, Page 47 
If a Legatee accept from an Exc- 
cutor a Bill on a Goldſmith, 
and do not demand the ſame in 
five Days, and the Goldſmith 
break, the Loſs ſhall fall on the 
Läegatee, and not on the Execu- 


tor, 430 * 247 
L imitation ok Suits and De: = 
mands, 


'The Statute of Limitations plead- 
ed by an Apprentice to a Bill 
brought 16 Years after his Ap- 
prenticeſhip, held good ; and 
that the ſetting him free had ab- 
ſolved him, but the Plea not 


22 
the 
Statute, ibid. 
An Account current for 20 Years, 
eſpecially where there are mu- 
tual Payments, ſhall not be bar- 
red by the Statute; but if the 
Account be ſettled or ended, and 
no Notice taken for fix Years, it 
ſhall be concluded by the Sta- 
tute of Limitations, 55 


M 


Moꝛtgages. 


A Third Mortgagee redeeming 
the firſt ſhall hold for the 
firſt and third Mortgages againſt 
the ſecond Mortgagee, 7 
Mortgage made payable to the 
Heir or Executor, there before 
Forfeiture the Mortgagor hath 
Election to which to pay it; but 
if forfeited, it ſhall bc paid to 
the Executor; and if neither 
b N 


A 


good as to ſubſequent Dealings, 


" 
—_— 


contained in the Caſes in Chancery. 


Heir nor Executor be named, it 
ſhall be paid to the Executor, 

Page 12, 20 
If a Mortgagee renews a Term, it 


ſhall be for the Mortgagor's Be- 


_ nefit, he paying all Charges, 
Ge. 13 
A fifth Mortgagee bought in the 


Bill to forecloſe was decreed the 
Lands abſolutely, ibid. 


If a Man having Notice of two 


Mortgages, purchaſes and buys 
in the firſt Mortgage, the ſecond 
Mortgagee ſhall be let in on 


Payment of the firſt Mortgage, 


without Regard to the Purcha- 


ſor, 14 


A Man having lent 400 J. gets a 
ſatisfied Judgment aſſigned to 
him; but held that this ſhould 
not protect againſt a ſubſequent 


Mortgage; but if he had lent 


his Money on the Security of 
that Judgment, otherwiſe, 15 
If a Mortgagee in Poſſeſſion aſſign 
over, and the Mortgagor prefers 
his Bill, ſuggeſting that the 
Debt is fully paid, and for an 
Account of the Overplus, he muſt 
make the Mortgageec and ail the 
Aſſignees Parties; but if the 
Bill be brought for an Account, 
and to pay what is due, he need 
not make the Mortgagee a Par- 
ty, +> 
If the Mortgagor levy a Fine, and 
be in quiet Pofleſſion five Years, 


it ſhalt bar the Equity of Re- 


demption, _ 69 


No Words in a Mortgage in Caſe 
of Failure of Payment by a 
Time limited will bar the E- 
quity of Redemption, 70 

A Mortgage was made with Con- 


dition that the Mortgagor or his 


Heirs Male might redeem, who 


dying without Heirs Male, held 
that the Heirs general might re- 
deem, for a Mortgage once re- 


deemable is always redeemable, 
3 Page 84 
rr On a Bill to redeem brought by 


the Widow of the Mortgagor, 
who in the Mortgage-Deed co- 
venanted that no Perſon but he 
or the Heirs Male of the Body 


ſhould redeem, and he died 


without ſuch Heirs Male, yet a 


Redemption deerced, 86 
D. having a Judgment bought in a 


Mortgage, he having a Statute 
prior to the Judgment, and D. 


was directed to aſſign on Pay- 


ment of the Mortgage Money 
only, becauſe the Term was per- 
ena dee ĩ 90 
On a Bill to forecloſe, where Plain- 
tiff had taken a Mortgage for 


5co Years of one who was only 


Tenant for Life, and hearing of 
an Eſtate in J. S. in Truſt for In- 
fants, gets an Aſſignment of it 


to protect his Mortgage; the 


Queſtion was, Whether he could 


do it by Virtue of this Convey- _ 


ance, having no Notice of the 
Truſt when he lent his Money, 
or whether he ſhould not be a 
'Fruſtce for the Children? The 


Court would not decrce a Fore- 


cloſure or aſſiſt him at all, 123 


On a Bill by the Mortgagor againſt 
the Heir of the Mortgagee and. 


his Executors, that they might 
interplead who ſhould have the 


Money; the Mortgagec had de- 


viſed all his Mortgages to the 

Exccutor : Decrced the whole 

Money to the Executor, 126 
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On a Bill brouglit by the Heir of | 


the. Mortgagor againſt the Af 
ſignee of the Mortgagee to 
know what he paid for his Af- 
ſignment, and to | have a Recon- 
.  veyance, a Demurrer was al- 
lowed of to that Part which re- 
quired him to ſet forth what ho 
paid for his Aſſignment, and be- 
cauſe the Mortgagees were not 
Parties; for if Plaintiff muſt re- 


deem, he muſt pay what is due 


on the original Mortgage, Page 
127 

Mortgagee to be allowed Intereſt for 
Money laid out in Repairs, 146 

A Mortgage not to carry Intereſt 
after Tender of Mortgage Mo- 


ney, 17 
A Mortgage redeemed after fifty | 
Years, 1387 


Cent. with a Covenant that in 
Caſe the Intereſt be not paid 


within one Month after due, 


then 6 J. to be paid: Held that 

5 J. only ſhall be paid, 197 

A Jet e Eſtate in Mortgage 
muſt be redeemed in Proportion, 
the Jointreſs one Third, aad the 
Reverſioner two Thirds, 210 


A Deviſe to 4. for Life, Remain- 


der to B. in Fee of mortgaged 
Lands, redcemab! e in ſame Pro- 
portion, id. 
If a Mortgagee aſſigns without the 
Mortgagor being Party, the Af- 


ſignee ſhall ſtand in the Place 


of the Mortgagee, and have all 
the Mortgage Money whatever 
he gave for it ; but if the Mort- 
gagor be a Party, no:more ſhall 


be allowed to the Aſſignee than 


he really paid, r, 


A {atisfied Mortgage ſhall not 1 


1 


| 


ſet up to bar a Widow of Dower, 
Page 242 


A Mortgagee is a Truſtee for the 


Mortgagor when his Money is 
Paid, and fo he is for the 3 
plus of the mortgaged Eſtate, 


274 
The Mortgagor ſhall have the 
Preſentation, tbid. 


Subſcquent Mortgages and Judg- 
mts ſhall be paid NE 
cuouſly. according to Priority, 

ny / 7 

If a Perſonal Eſtate be particular- 
ly deviſed, andt he real Eſtate in 
Mortgage, that Mortgage ſhall 

not be diſcharged out of the 
Perſonal Eſtate, 276, 278 

If a Mortgage be left with a Scri- 
vener, it ſhall juſtify the Mort- 


gagor in paying his Intereſt to 
If a Mortgage be made at 5 per 


the Scrivener, but not his Prin- 
cipal; for a Mortgage muſt be 
| re- aſſig ned, which cannot be 
done but by the Party himſelf, 
250 
A Man having taken a Leaſe with 
a Covenant to build, mortgages 
the ſame, and a Bill brought a- 
gainſt the Mortgagee to com- 
pell him to build; and decreed 
ſo to do, tho he would willingly 

| have loſt his Money, 253 


N 
Notice, 


F a Man, having Notice of two 


1 Mortgages, purchaſes and buys 


in the firſt Mortgage, the ſecond 


n Mortgag ee fhall be let in on 


Payment of 'the firſt Mortgage 
only, without Regard to his 
Purchaſe, 1 
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contained in ; the Caſes in » Chancery. 


A Bill to diſcover Writings in De- 


fendant's Cuſtody; Defendant 
pleads a Purchaſe without No- 
tice of Plaintiff's Title; and 
this Difference was taken, where 
Plaintiff hath a Title in Law, 
there, tho' the Defendant did 


purchaſe without Notice, he | 


muſt diſcover ; but otherwiſe it 
is if Plaintiff hath only a Title 
in Equity, Page 84 
A Legacy payable out of an Eſtate 


was decreed to be paid by a Pur- | 


chaſor, he having Notice of the 
Will, 136 
Notice to one who purchaſes for 
another, is Notice to the Pur- 
CRASOr, - - 151 
No Relief ſhall be had on 9 1 
ment againſt a Purchaſor boza 
fide, unleſs expreſs Notice can 
be proved againſt him, 177 


P 


Potions. 


I Daughter be married and 
have a Portion, that ſhall be 
conſidered as her whole For- 
tune, unleſs the Father by Will 
or Writing declare her not ſuf- 


ficiently advanced, then ſhe ſhall | 


have her Share, 56 
A Portion charged on Lands b 
Will or Settlement payable at 
a certain Time, if the Party 
die before, ſhall fink for the Bc- 
nefit of the Heir, 255 
Where a Portion is given, and no 
Time limited for Payment, it 
ſhall not be paid till the Party 
is capable of Marriage, ibid. 
A Term for Years being raiſed to 


pay a Daughter's Portion, a 


Queſtion was, Whether ing 
Life of the Son in Poſſeſſion of 
Part, and the Jointreſs of the 
other Part, it ſhould be then 
raiſed, or wait till the Jointure 
Eſtate came into Poſſeſſion 2 De- 
creed to be raiſed by Mortgage 
of the Reverſion, Page 272 


Purchaſe and Purchaloz. 


A Purchaſe by the Father in the 


Sons Name ſhall be intended a 
Proviſion for the Spn, unleſs 
there be Circumſtances to de- 
clare it a Truſt for the Father, 6 
If a Man, having Notice of two 
Mortgages, buys in the firſt 
Mortgage, the ſecond Mortga- 
gce ſhall be let in on Payment 
of the firſt Mortgage only, with- 
out Regard to his Purchaſe, 14 


Lands purchaſed in the Name of a 


Stranger ſhall be preſumed a 
Truſt for the Purchaſor, but if 
purchaſed in the Name of a 
Child ſhall be preſumed a Pro- 
viſion for the Child, eſpecially 
if the Father be dead without 
having made any Declaration, 


33 

A Purchaſe by a Father in the 
Name of a young Infant Son, 
no 'Truſt preſumed, 128 
A Purchaſors own Confeſſion of a 
'Fruſt binds him, 137 
A preſumptive Truſt affects a Pur- 
chaſor, 169 
Where Lands are bought in the 
Father and Son's Names, they 


are Joint Purchaſors, and ſhall 


ſurvive to the Son, IS IL 


Power and Revocation, 


A Power of Revocation reſerved 
with Conſent - of a Husband's 


near 
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Table of the Principal Matters 


near Relation ſhall: be fraudu- 
lent, but if it be with Conſent. 
of the Wife's Relations not 
fraudulent, Page 8 
A. having Power to limit Lands to 
ſuch Uſes as ſhe ſhould appoint, 
did limit the ſame by Deed 


and afterwards burnt the Deed, 
and by a new Dced appointed 
new Uſes; but held that the firſt 
Limitation. ſhould prevail and 


firſt Deed and laſt Will take 
Place; but if the Power re- 
ſerved be to ſuch Uſes as ſhall 

be from Time to Time limited, 
"8 | then the laſt Limitation to pre- 
7 „ 

A Settlement with Power of Re- 
vocation, and limiting new Uſes, 
| in the Preſence of three Wit- 
neſſes, by Decd or Will, was re- 
voked by Will, and new Uſes 
limited, but executed only in 
the Preſence of two Witneſſes; 
held good ; for the appointing 
three Witneſſes was only to pre- 
vent Fraud, which here was not 
pretended, 63 
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Sir Tho. Vernon, in Conſideration 
that his Lady had joined in a 
=  - Fine to borrow Money on Mort- 
= gage of Part of his Eſtate, by 
A Will deviſes to her 2000. oy Ann. 

for Life, and charges the ſame 

Eſtate, together with Portions 


afterwards mortgages ſame E- 
ſtate in Fee for 800 J. to S. and 
by another Deed conveys all his 
Eſtate to Truſtees to pay his 
Debts, and the Surplus to his 
right Heirs. — 4. brought a 


without a Power of Revocation, | 


the ſubſequent be void, for the | 


— 


for his younger Children, and 


Queſtion was, Whether the Mort: 
gage in Fee and the Convey- 


ance in Truſt, or either of them, 


was a Revocation of the Will e 
Held that the Surplus being to 
his own right Heirs was ſtill in 
his Power, and ſubje& to his 
Diſpoſal by the Will, and de- 
creed accordingly, Page 117 
On a Settlement by Deed made 
in 1681 to Defendant, with a 
Power of Revocation by Deed 
or Will, to be executed in the 
Preſence of ſix Witneſſes, three 
whereof to be Peers, and Tender 
of 6 d. In 1687 he makes his 
Will, teſtified by fix, but none 
Peers, and gives his Eſtate to 
one Monk, but no Tender of 6 d. 
Held that they could not ſupply 
the Defect in the Execution of 
his Power, and were of Opinion 
that the Deed was not revoked, 
8 121 


— 8 


edemption. 


r of Redemption is 
— "barred by a Fine if no Claim 
within five Years, 1 un 
A Redemption was decreed, tho' 
an Agreement had been made 
before and drawn up in Nature 
of a Decrce, that Defendant 
- ſhould keep the Land if all Ar- 
"rears were not paid by a Day 
limited, a 2 129 


HW 
IF a Serivener intruſted with 
1 Money lends the ſame with- 
out Conſent of the Owner, the 


Bill for her Annuity ; and the | 


Loſs 


Be. «af 8 N r r 


e 


2 
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contained in the Caſes in Chancery. 


L oſs (if any) ſhall fall on the 
- Scrivener, tho' the Profit, if any, 


_*ſhall- be to the Owner, Page 48 | 
Money paid to a Serivener ſhall |- 
diſcharge the Debtor, 289 


- ». Sequeſtration. See Wrfts, 
2 WL: 
—Trruſt and Trustees. 


ariſing by Sale of other Lands di- 
rected to be ſold for Payment 
of Debts, becauſe the Mortgagee 
can have no Damage, being ſe- 
cured by his Mortgage; but if 
the Mortgagee ſhould be paid 
thereout, other Creditors might 


loſe their Debts 51 


3 
A Truſtee for an Infant, if the 
Title be in a third Perſon, may 

buy in the Title for himſelf, and 

itt ſhall not be taken as a Truſt, 3 2 
Where a Conveyance or Deviſe 
will not paſs away the Inheri- 


_ tance, it will not paſs the Truſt 


of a Term to attend the Inheri- 
tance, bs | 66 
The Truſt of a Term to attend 
the Inhcritance ſhall not be ſe- 
vered therefrom for Dower' or 
any other Conſideration, except 
for Payment of Debts, ibid. 
A Truſt of a Term cannot be li- 
mited in Tail with Remainders 


ET 73, 74, 75, 78 
; If a T cuſice who is a jul n 


applies more than the Intereſt of 


the Child's Portion in its Main- 


tenance and Education, he ſhall 


not be allowed it, unleſs it be 

one Sum paid plainly for the 
Benefit of the Child, ſuch as 
to put out Apprentice, 


9 . +05 240m 


78 Aſſets iu Equity, ibid. 


Where the Truſt of a Term is li- | 


mited to a Man and his Iſſue, it 


cannot be limited over, becauſe 


Iſſue may continue for ever, and 


Limitation; but the Limitation 


over of a Term on a Contin- 


gency which muſt determine in 
a Life is good, if the Contingency 
happens, and Truſts of Terms are 
favoured, many Eſtates being 


| Page 98 
If a Man makes a Conveyance to 
A. in Conſideration of Money 
paid by B. 4. is only a Truſtee 
for B. notwithſtanding the Sta- 
tute of Frauds, tho' no Truſt be 
declared in Writing, 123 
The Queſtion was, where a Perſon 


attainted, who was by Will im- 


mediately intitled to a real E- 
ſtate and Leaſe for Years, but 


had no Conveyance thereof by 


his Father, who was a Truſtee 
for his Children in the Will for 


his two Sons, both of whom were 


killed the other, and wasattainted 
for the ſame, whether a Forfei- 
ture was incurred? Held that 


Truſts veſted in the Father be- 


fore the Son's Attainder were not 
forfeited to the King, 130 
Ceſtui que Truſt in Fee, or Fee Tail, 


by Attainder of Treaſon, is for- 


feited, ibid. 
An Alien Ceſtui que Truſt of any 
Eſtate belongs to the King, ibid. 
Truſts are liable to the King's boot, 
1 l "7 A 

Truſt of the Reverſion of an In- 
| heritance not to be forfeited for 
Felony, 131 
The Truſt of a Leaſe for Years, 


4 M Is 


the whole 'Term is ſunk in that 


If X Truſtee ſhall not pay off ee ey 
| / A Mortgage out of the Momes eld only by Terms of Years, 
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intitled under the Will, and one 
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2 Table of the Principal Matters, &e. 


5005 is a Trul to wait on the Inheri- 
3 tance, ban. Page 31 
Waiting Terms not fodfeited: by 
Outlawry © 1Ihid. 
A Truſt is not barred by the Sta- 
tute of Limitations; 156 
8 Where the Truſt of an Eſtate js li- 
mitced to a Man and the Heirs 
ok his Body, with Remainders 
over, if "Tenant in Pail ſuffers a 


Recovery, Remainder is de- 


ſtroyed, 1413 
No Truſtee to be anſwerable for 
more Money than he receives, 283 
Where Truſtees have given joint 
Receipts, and one of them proved 


inſolvent, the other was diſ- 


charged in Equity from paying 
more Money than he had re- 
ceived, 287 


! 


_ Wafte, 


N Articles to ſettle Lands, it 


= , 


was alledged they were intend- | 


ed to be ſettled without Impeach- 
ment of Waſte ; but the Court 
> held, tho' it might be reaſona- 
ble, yet the Agreement muſt be 
taken without Variation, 38 
Tonant for Lite, tho' diſpuniſhable 
in Law, ſhall be reſtrained by 
an Injunction in Equity N 
committing Waſte, 
Tenant in Tail after Poſſibility 
Iſſue extinct committing Waſte, 


js liable to an Action o Trover | 


by Reverſioner, and Tenant for 


| Life without Impeachment of 


Waſte ſhall be reſtrained from 
committing extravagant Waſte, 3 
Where there's a Truſt for raiſing 
Money, and the Eſtate is likely 
to be waſted, Equity will com- 


01 


| 


—_ 


that the Truſt may not bs. the. 
featcd, Page 278 
Malicious Waſte ſhall be reſtrained 


by Injunction, 279 
Wills and Tefamet nts. 
If a Man by Will releaſ&-a Debt 
which beareth Intereſt 


not releaſe the Intereſt\c un- 
leſs ſuch Intereſt be mentio | 
to be releafed; © * - 
If a Wife during her Huang? 
Life make a Will, tho' the Huſ- 
band promiſed her to perform it, 
or gave Leave to make it, or 
after her Death aſſented to it, or 
being made Executor proved the 
_ fame, = he is not bound there- 
by, unleſs he agreed in Writing 
before Marriage thereto, 70 
One Part of a Will may be expound- 
ed by another as where a Man 
leaves an Eſtate to another and 
his Heirs, and afterwards men- 
tions to have given him an E- 
ſtate-Tail, Heirs ſhall be taken 
as Heirs of the\ Body, and to 
take only an Een 267 


Nulrits. 


Chancery hath equal Power with 
the Common Law to direct a 
Writ of Partition, n 

A Writ De homine replegiando was 
granted in an Affidavit, and Mo- 
tion made that a young Heireſs 
was in the Cuſtody of a Perſon 
againſt her Guardian's Conſent, 0 p. 

A Soire Facias may iſſue to — 3 
a Patent, | 

A Sequeſtration may be ———— in 
Chancery or Exchequer for 4 
_ perſonal Duty, 99 - 

A Motion to diſcharge a Scqueſtra- 
tion for Breach of a perſonal Du- 


e the Truſtee to give Security t) 
„ #:& 


ty denied, 125 


it doth. 3 


